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OEtL AGEEEMEST— Trn<ffnajrf«men<— C<7nf<i7iporoji'9ii/ orfll OTfff- 
ir>fT4 to tffJi if «« m'jriff'2'j‘i—Ahi*n‘:e off'nul, rnirre/fretfr.talion, tftf.— OraZ 
n^rtfO'ne ei^ml It Act (J of 1 S 72 ), Mte. 02 . 

5e<rEriot5 CE Act ... ... ... 59 

YI*ACmCE-*Or<Z€r of JwJ'jt refannj to rffet'I? v:htthcr nr^jilralori are ^oing Lf^nnd 
eeopc of tJA” — Appeal— ConUntelion of tuhmhtion to 

aTlUratic-i^lM'irance a^atntt fire—’/Aabilttij of Company far further laat — 
LtlUrt FaiAnli 180 j, el. IS] The fact tbat & pjtilioa by nineKson different 
Companies was not tJgne'I by all tb® nineteen CoapsniM, nod that the appeal 
from the order of the Judge dismissing the petition was by but one of the nine- 
teen Companier, and the othar sJoinpan»<-« went not parties to it, would hare 
reqaire*! serious considerafnn if the Court livl to retohe the submusion to 
arbitration but wb'-n the order which the Coart paases is only an intimation to 
the arbitrators of its opinion on the quea ion u 1 tVir junslicHon )t is immaterial 
whether all or some of the Cocapani*^ are (ortually prirttos to the proceolmga in 
appeal. 

Ab to the objection that eren bo far as the petition is by one Company, it ia 
signed by ouB of its cf&cera without any antboruat.on ca required bylaw, the 
defect is a mere irregoUrity which can be cured, if iicce 8 *.ary, by tbo Company 
puttirg in » power of attomt-y showing the autboricy given to a signatory. 

Atlis ABsmaBCE CouraBf. 1/1 MITEd. v. Ahuepesot Dabibbcot 

(ItOS) 84 Bom. 1 

— ' ' — .. — “Suit eoynizahU hy Small abuses Cottrl Vrovpht i» High Court—' 

JurUiitlion~-^on‘)oinitr — Contract of sale made tuhjeet to rulea of She 
Merchanta Aatoeiation—Itule oaating jurudielion o/" Court o/?aic—-JI«?e proPid* 
for fixing taida rate of poota for purpoae of o#r«r(oini/»^ differcncea in 
eois of ni>n*/«lftfjnent of rontroft— owif l*uysr/or damaptafur non'iclivety— 

SUa that no danagea TetovKrahle hating regard to rate fixed— Allroation hv 


. . .i -.-v w«.-n. wunA Aoi » ty ioo.i), aec. 22 . 

See JpBiSDiCTlos ... ... ... 

PRlKCIPAli AISD AGE^IT— Ajjenf* power to hind hie y)riftt;;p£(f to arbitration. 

See Jt;BlBDlCTIOS ... 

BIG 


dthttri—PUaD.M Oomao- r..'. ,... 

Uonhg plaintiff that ■ • • i , 

o’ttCTeed—Conilruclioi • • '* 

prinexpaC to arbitrotxt ■ • ■ , ' ' .• 

render— A’on.joinrfer- ■ . ' ' ■• 

ill lligh Courf-~ JttTit . . ■ ■ 

See JcEisDicrriow 

SALE— C^ittroctofiate wade attb/ect to ridee o/ Ji»e» . . 

—Suit hy huger for d 
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•— ft lo trTilr^tinn {i e^* 

rlroM, ftr^rdf)*! In ft thtt Vj « iQbniii*i'in in fttlxtrilirn 

»t'%»iT t'f lh« nthtat c'rrmnn U* to h»n> t>»« di*pnt« lo 

t^ftOmrt rf 1«»’, It nott tb*r*fnrB 
fWriy froTB |V» ri |l»» •rjl'tBHtvMj tint rith nffTTriC* lo any |x)int 
IS» party l*a* to 

*n» 1o«i rzT dart«r« ly£*» vfctfb it intirt<! trtlr tt In » yt'li'cyrf itnomieft 
rarr^i }r>fin’V lot* rar***! i-y «•« t-f lh« yrnytHy irtnftd C'ntfrjo^Bt 
nt) (if ftiy) rf lb* It *:}*«»><» C nipani'a to lai* ramcf It if lb*y hire 

la\ cti piT*»^i'T\. A l-wt »o rtnard It t)«t an tr>trtt«i>!« cf dirpct enniff^aenre of 
lb* tr jtfbirf by f t* It It »-n’y •!>'?» tntacti f f ana-t ffora fir» (in fir« irsnf* 
*T»o» oa»"») tnj frrtn j»rilt mtino irttiranoa ettrt) and lha 

? atcral at.J alrtral It tnuKi- c rf tfstt tn tchiaf It lo mala fartbrr 

tritcJiifTnnt mull » that tibdrrvnt«ti Imnaa mpoowtla for iba farther mltcbief 
»■» inrotr»«^« 

JfrVrja ▼. Zradra Aittrafe* Cmyio^ (I^il) C Ks.42l al p. 45®, rtferred to. 

The ftrt that a pr«ii»on f-y ntDettm dijtreiit Oteroniet »m not aigned by 
til the rintlei^n C>o paf.ts and that the •pp'^l from Iba order of tha Jndga 
ditm'ttir t lb« petition vat t<y I qI one ef tb* nmetiro Cmp^i^^rii, and the other 
CoS ptniot vrt* t>nt partw t tn if, otonll bar* fria>nd trnoot cootidermtion if tha 
0*att hid In rereW the ini'cilitioei to arlntration bat when tba order vbieh the 
Croit piawa it only an intjmatmn lo the arhitratnra rf itt opinion on thaqaeition 
of thnr ionad>e'.i'>n It u Immaterial whether ftU craosa of the Compaoict are 
loro-ftlly jwirijot u the procroditpt In appeal. 

At to the objeoiicfl that tren aa far aa tha petition It by ooa Ccnpany, it.U 
tipned lyooe of iu cCcett witbootan? aoihotitaiiro aa rtejoirwlby law, the 
drfeet it a taera IftTgaUniy wfcichein he enrid, if teeeoary, bythe Company 
patiirp la a poaer of attorney thowing tbeanihoniy girm to a aigoatory. 

J’/T JiiTfnrton, J. The loulninrtd tgaIrtfU hmited loike lottby fire 
(«h>ch indodet the Ixtl-y wafer m extirguithirg the fire) ai.d cannot con* 
rrsiently embrace all pottille dantgrt, howtver nmote, which ccnld by 
tngentiity betiacid opto totca cotetcticn with the fire aa the ultimate oaveci 
tiae p«a non. ]tii ini^iible to bold thatdim*gtt ariiing from the alleged 
nrgligiDCe cf Ininrancfl Oompanira while in prrtrition are properly claimable 
in puftnanrecf the contract of ioanraoce, for wbcrcaa thia contract refcra only 
to lore by fire, tlirae dimtgea woaldarire from aa origin totally diflerent and 
wholly dutioet and reparable from the fire, ntiarly^a nrglect of some doty 
impo^ on thecompanna after the loaa by fire or water had become an accom* 
pliihed fact. 

Artia A inaixcc CourA^r, Liuitzp r, Ahukobhot Hasubhot 

(1005) SI Bom. 1 

CASES:— 

AlJul Majid T. J/«Xanrna<f JahtlM (!8?0) IS All. 6?, followed. 

See LixiiTiTiov Act ... ... — *» 68 

KAodalhat t. Ciajanlal (1007)9 Bom. I»* U. 11S2, followed. 

SccTALPCDana'fGujABayn) Acr ... ... ... ... 65 

MahaJev A’oniynn Lolhande t. T'inoyafi Gangadhar J^urandhart (1900) 

S3 bom. 601, referred to. 

See DtKEnAir AaAicuLTtrniSTs' Rzuef Act ... ... ... 65 

Montoya T. London Atturanet Company (1651) 6 Ex. 451 at p. 45S, referred to. 

See LzTTeBS Patz»t ... ... ... 1 

Q UCh k 



INDEX 


ACTS 

1872—1, 8EC. 92. 

8 u Evidbpce Act ... 

-IX, SEC. 93. 

See JuaisDionos 
^877 — XV, 4BT. 179, CL. 4. 

Ste LiuiTATios Act 
1579 — WII, SRQ. 2. 

■ See Dekkhak Aoricultobists* Rbliip Act ... 
1832— XY, esc. 22. 

See Pbestdenct SiHLL Cause Cocbts Act 
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ACTS (BOMBAY) 


1833— VI, BEC. SI. 

See Taiuedabb’ (Gujibate) Act ... ... ... ... 65 

APPEAL— Ort/ero/ Judge rtf uetnff io decide whether arhlrators are going heyotd 
teope of their authoritg-^Judgment—Conttrvelionofeuhmitsion to arbitration-^ 
Letters J?atent, 186S, et. 15. 

Set Letiees Patbkt ... ... ... 1 


ARBITRATION— Confracf of sale made subject to ruletofRiee Merchants Astocio' 
tion—Bule ousting jvrisaielion of Court of law — Rule providing for iixing vaida 
rate of goods for purpose of ascertainwg differences in coxe of non-fulfilment of 
eontraet—Suii bg buyer for damages for non-deliverg—Plea that no damages 
recoverable having regard to rate fixed— Allegation bg plaintiff that rate fixed 


CciuAej Coi'ii uiouy/ii in align i/uuri- 
See JCBISDICTION 


i'racttce— Jwnjrftciion. 


. TT^ r^lenl, 1SC5, el. K-Order ef dwlet refyein, to decide 

teh.lher arbdralor, are 00,03 beyoml eeope of their aithorit^-tudqmmi— 

Appeal-ComlMte, ot eehmue^to arl-ilration-Ineeraae, aoaiZ frl- 

l.Mity efCompom for farther Jo, a j An older of a Judge 

tion to leToke a anbraission to arbitration on *'■ a peti- 

going bojondtho acopoo! the refarenceia 
Clause IB oftboLettera Patent and aaeuch 

I>«l8 a party to aubmit to the inriediction 

ihatnoauch jniiadictioneiisits. It dedd.« 1 * • ,. . • » 

citnot bo iaby the termaof reference to arSitratir, 

common law to hare the dispute decided in thA n.n deprived of hia right at 
It gee. to iorUdiclion • - i.L, ‘irro7dS.Sn'; '*-■ 
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J. t— AV}<fa m lo •rVilrilinn l» cnn* 

•f»rd'n*l In I* it ihit • tobmittinn lo «tbiir«tion 

ft THtly bm rf lb* »uM •* r^'t^ionn l»* In btr* Ibo dt*pnt« lo 

♦bkb lb* t>yft03iirl ef !•». Ii nntt ibtrtfnrB 

• f cl^rly Irrmi lb*> t♦tTn• r.f ib* ttjbmi't'n^ ib*i trjJh rtferraCft lo ftajr foint 

lh» pftrty bM ftn biR>NU. 

Tift |o*i rif i!*r(*p* ijf.** «bUb i* in*nrr»l trtir.tt In ft y<%llc 7 of {niQn&ro 

rttrot tofla^ftlm* ffttift**) by rf lb» ytoj»riy imnml fntfqnrot 

on (ifft*iy) of th* trtoftncft C n){itnift« |/» ttVft c«r« of it if ihty h«re 

fkVr-Q j»ni**»«*tinn. A |n»t *0 rinftrd it t><»t *t» inftTilftbfp PT ifiiTcl conffqatnco of 
lb* triftrbi»f by firft III* onfy wb^fo tni*cb'*f ftn»-» frota fin* (in Cm fo^nr* 
tnfw rom) ftod from p»r11« «ft!>4>ffta(ia tnarioo icinranoo ftw*) ftnd ih# 
Otiartl kodftirertl ir-fttiuld" o nft^oftf.oii of tbit tnS«<h)tf it (o crrtto forihrf 
n i»cli5ri-^i mnfuibtl l•oon^5® mjKtnublft for th» fnriher tniichief 

fto inrcmd. 

^fonroja T. Cofty-iftjT {!?51) C T.i, 451 »l p. 45^, referrtdlo, 

Thft ftrl that ft prihirm by n{nftlr<^ difTtrmt O'mpft&ioft vm Dot lignfd by 
ftll thft rintlft^ C<io.p*nlrt. and tbftt tb« *pf«a) from tho ortfrr of tho Jndge 
diimiMtt c tb« pfttitknn «tt by bat on* of th® nsnoUrn C^mpantr®. and tbs other 
Coaipantot »c?« t»ot partb » in if, »oftl I htr# ro-juifrd tpnont contidrralion if tbo 
Conti htd In rrvnVft tbft ttibmiitinn In arbitration bnt vhrtvthe order which tho 
Cngtt ptkwt it only ftn inUmafinnto tho fttbitrainn cf itt opinion on theqaeition 
of tbnr fiiriadieti'in tt m immatenal wbftther all oftomo of the Companit* aro 
lonrally |iartira to the pfocrodm^ In ftppeftl. 

Aa to tho objection that cmi on far •* the petition it by ono Company, it>Ii 
liCDrd lyooe of ill efTi^ft withnoisny fttithnn’faiion aa rrqoirtd by law, tho 
dtfecl U a mere firejfulinty which <an I** eurtd, >f receuiry, by tho Company 
pnttiri; in • po«er of attorney ahowtng tbo ftothoriiy girm to » algaitory. 

PrrHiTcnrton, J.:— Tie louinaored rpairif la limited to tho lota by firo 
(which iticludca tho bra by water m exiinytiiihirg tbo fire) and cnnnoicon* 
Ttniently embiace ell poMille danayra. boftater rtmoir, which cculd by 
inyenniiy bettac«d npto aome c<n.n«cti<n with the Creaatho ulilmate raveir 
rtee yea ticm. It ia im]>of title to hold that dAtneyra an’riog from tho alleyMt 
negfigrtice rf Inatirance Conipaniet while in pcmetiioD ntu properly claimable 
in nuriiunca of the contract of foturance, for whereas thia contract refers only 
to lora by fire, thme dimryet would arifo from an origin totally different and 
wholly diitiDci and reparablo from tbo fire, namriy, a neglect of acme duty 
imposed on the companies after the loss by fire or water had bfcomo an accom" 
pliibed fact. 

Atlab a itrsAtecE CourAicr, Liuited r. Auuxonnor UaciBunor 

(IMS) 8 i Horn. 1 

CASES 

^icful ZTaJid r. Ztuhttnmad latsuUai (1880) 13 All. 88, followed. 

.See Limitatiox Act ... ... •«. ... 68 

Khodalhai r. Chagantal (1807) 0 Dom. T/. B. 112J, followed. 

See TALUEDans* (Gujarstii) Aor ... ... ... ... 65 

Jl/aliacfev Ham^an J/>Xhand« T. Tittayah (7any<r(fAap Furandhart (1809) 

S3 Dom. 60i, referred to. 

Bea Dbekoan AaBiCDi.TUDiSTS* Rzuef- Act ... ... 05 

Zlonloya Ijondon Atturanea ComyXiRy (1851) 0 Ex. 461 at p. 458, referred to. 

^ee Lzttbbb Patert ... 
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lifVKS. 


COUP AN'S"— rns«roiic« against Company for further loss. 

»Sec InsCEance, Firb ... — 

rtmTPACT ACT (IX OF 1872), seo. Con(raci sale made 

^tlkct <0 ^les 0 / Bice Merchaflls Association-Ilute ousting gurisdtcUon of CouH 
tnOject forces OJ ^ - » for purpose of aseertatntng 

, \ . ‘ 'hy huger for damages for 

•ing regard to rate fixed-^ 
' • . . • . . 'ing inasmuch as the rul‘s 

■ . • ;• and agent-^Agent's poteer 


See JUBISDICTJOU 


DEOBEE— of execution — AppUentions for execution pre- 
sented iy a« 4 »^«ee of decree-holder —pimissal of the application for non- 
production of assigntnent deed — Ltmttation Act (XP of 1877), art- 17^. et. 4. 

Sefe Act ... ... •*« ••• 


DBKKHaI? AGWG0LTUR5STS’ RELIEF ACT (SVII OF 1879), seo 3— 
Agrieulturtsi-^Befnitian^ Interpretation.} Section 2 cl the Dekkhan Agricul- 
tunstfl' Eeliel Act (XVII of IJ579) g»«ea \wo definitions of the teim “ agticnl* 
turist,” one in clatiee I and the other m clauGO 2, 


The former applies inhere a part; to s suit Is so .'tgricuUuriat at the time the 
suit u filed hy or againat him. 

. The second clause, which glees a special definiUon of the term •< agricnllurist " 
for the puTpesea of Chapteia 11,111,17 and Viand setticnfiO of the Act>» 
not exhaustire hut is merely mclosive and h Intended for a special puepuae. 

The decision in ATahadev yarayan Lolhande t. Finaj/aii! Gangadkar 
Purandhare (1009) 33 Bom. 604 does not iay down the propi sitiofi of law that a 
party to a suit is not entitled to the privileccs of an sgricuhurist under the 
Vs.vt.i.— agneultutist at the 

. it may ha that ha was 

' * section 2 at the time of 

me suit. 

Daitodab XiKiitiAM r. SIanub*! ... (18031 34 Eom 


JJAirODAB AAKlltlAM r. flUNUBAl ... ... (1803)341^001.^5 

EVIDENCE ACT (I OF 1872), sec. 92~Trf«<;c« agreemtnt~SiiU-deed — nr<-.r,.^. 

poTu»vtouAoroIoprf~»— . 
tation,d;e — Oral ar, 

de^ with & eonten? ■ . 

open to either of th ' lU ausence oi fraud, misrepre- 

eeutaUQU ot iailutft of oen«d»mion or the hhe reason rendering the sale t oid. 

SMmi>AMAMjr.r.B.Hjpr. ... ... ... (Igoo, .^l T!...,. 53 


iSfS LlUlTAllDB Act 


FIEE p'SUBANCE— Xiatili'fy qJ Comyany for fartlver ipw. 
See Ibscbskce, Fibb ^ 


IKBUJIANCE, FIItE— £,abil(fy tf Company for further 

PerCSAKnATABKAB.J.:— Th«logaf)i.dlim«,.« Vt.* f , . . 




ifinjfH mcVrt (if »';T)rf |*i« Iritininf*’ CuWpnI»« take c»renf 

}1 >f l»V»-n I*-’*"**;"!!. A W* f***':*'-^ f« ijfil nn iffTi'la^ils or dirrct 

t»ii>'\»»r l>r ft^. It !• «v|r rnlK'ii*! from fir« 

(mfr» *♦'■! fn*>i i'rn3*»f l^• *«•» (in tr.'nrw jr.«Bf»t.Pw r«*p^) 

fcri'3 tSi» »i5*f »if \h»\ niW>-TiVf »» tn err-\»e 

for‘3'»-f i»-i ,nit i>,»j t.T licv^p ff le fnr Ih9 fiitthfr 

mi*r3 »•? *n ftinj/Tpi. 

y? T lit. <M tt J» fcfefrrd lo, 

prr A — 7} • !«♦» Jn*nrw! pr^in»t {• (n ih'i I<-f< tij- fire 

(•hi'Ti itirln-3«-« tS* Io«» lij- «-fti'rin ctlircnMMp* lh»fir«»} np'lecBftol Ci^n* 
fmm.llf «rnlT»r* »*t «’»rn*r*r, h‘»»rT»r rvnio>, vhlrh onolcj br 

tr^i^ritiiiT !«« iiMi.J »i<h lh» oUimstn r<iw>i 

ri*' f*4 It i» iff»{»-»*»rM<» fa b- J ! th«t it'i'iPS Ifi’^ allfjrpd 

<f l'i»*ir«.nn» •biNln ti »f<* j-f..j«rlx claifr.'iblo . 

In f'nrn7»»*C’ <•! tb" rf K* f.-** »brfv>»» tfji* e^ntr»cl rrfort only 

t/» I'wi by f.rp, wnnl I kr.*ffnfTi *0 onjin l«>’*lljr iliRerent ami 

«h “1/ ■n'l ff«.Rj tbi* f./ii*, r str.fJy, * nr^bct of*otnn dotjr 

rni tb" nnmf'»n)(» I* <• r-*» by f.ro op «*>f bid l>poomo ftQ tceoin* 
jb»h<4 ffcct 

ATfc»« A*»t.’«*>fCK CrtVTAxr, Ljuitro r. AiiKcmiuor lUBirpHor 

(10,18)31 Bom. 1 

JOlNIlKU or rABTinS— ©/“rimro/ th* ^artntrt^Sait eojiutal/l* 

Ij i:miiJl Ca'itfi Cvtfi in Hig\ (Vurf— /’ftfi’fi’rr— 

Jcs>J'Jrttrx ... ^ ... .M 13 

JODnMHNT — fif Ju.h^ rtf^tunp (•> At^it trhtth'^r orhitrohn are soinj 
try{ ni $e»pr of tirir aetk'-ri'M^Appeat^^C- nttrerlion r>/ tehmUlion to orhUra* 
Pnlfnt, I^Ci. of 12>. 

Set btrrt&t I'itTiar .. .. ... » 1 

JUBI-SniCTlOS— <5*>f»r CvurU ArtiXTof 38S1), 

I'O 2i— 5»«f r<--7»iii3tf' ir Snail C-inui Court hroayht in lli^K Cewr/— A'cn- 
jointiT—Conlrert of tale tnaAe enlyrt to rut^M of Hiee Alert hnntt • 

tf C^vrt of ltt%e — Unit prorUhn^/or fixing taidarate 
of go’itt fuT yurpotr f’f at:•r^^ifl\n>J il!ffxTe»tt* in ea»r 0 *" »ion*/>»//ifpirnt of c '»«• 
trart—SuH l>y livyr far dam-tyte Jor ».on deUrrry—^l'lca that no damages 
rtratrr'A’Ie kavirg regard f<» net* ii^'d-~Allrgati(,n tj jdaintljf that rate fired 
IPO* fio< binding in'iiniioi at tie riifot iropc not obtertnt — Conttntdion of PKf«— 
J’rtntipal and agent— Agtat’spo‘rrr to lind /<!* ]>rinripal to arbitraiion-^fndtan 
Contrjet Art (iX vf 1^71), tee. WSelo—2'endfr'] Tho IJiiftibiiy United Rico 
MerchanU AB^'^ifltion a roniicerci.tl boiJy of vhich most of the principal rice 
inercbaQti tu Uoinbsy wore membora. Jte rulefl were printed and circulated and 
they prertribod a certain form of contract which was a'ery penerally used in 
Uoinbay. By thtw rulrt a Sub-C* minitten wa^ nominated "to decide all 
disputcB which may ante as to contracts and do nil other business relating to 
cootrsctB." ItwasaUo provided that the “exclusiro anthority’' to decide all 
such diipotes thonid be the raid Sub>C<»tnmiUee and the Association and that 
no pxrty should be at liberty to go to Court with resp-ct to any matter connected 
with such contracts except to eoforco tbo decision ol lha Sob^CommitlEa and the 
Asseciation. It wna further proridrd that the Sab'Committee should keep a 
record of the daily rates and on tbo last day of the raiVa should dx the raida 
rate (t e., the market rate of the d«y) on the basis of ehioh diSerences should be 
calculated which became payable in esses ia which contnets were not carried out. 

The plaintiiTa who were rice merchants m Rangoon were not members of the 
Assceiatioo. but they employed agents io Bombay, who were members, to pur- 
chase rice for them end on the 24th November 190d these agents bought from 
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Any nirtUii'm W* la *tWlr« 1 .Tr b« fiarJ 

minet* it>* fifM* »«f furti** \*i ih« *.M tf th* rroujiry Coartt 

fcn-i t/» !h»»l rti^/T Vftjl. 

r'%*i *i ?• r<f IS* tn-?ua CTitftrt A el (IX of Is 73). lection 21 of 

tS* Fj’'*K'^!;e R*!M A^’l (I l'«« S «jlS iS* *A:ti rrn of ih« Inrlisn 

ArSlfklim (IX of ft*»1 » f IS* CmJ Cole de^lin5with 

iirfp)trtlK»n l« lS»l » nkj-nM cTPtjittct Sjn»e!frtji ofhU rijSl t<» hart 

trtvmr** 10 Coon* rrf U* l-^l lS*#rrol of •^T pirif h«Tin7nivl9 • U*ful 
in r»f»'f • rn»l w » f M *fS *« » ronliti-'a ptT<e»lcnl 

lo po,ti- v» It* fc>>-ni H. IS* Co*}ft* ».IJ noropotr* iS* #;rf»»-apal and giro «2ec; 
l9 II I’j pnvwijrc* in lioatit. 

Mrui Tl^itta r. Rk^it t>rTsa< ... ... ... (tW?)3l Doa. l£ 

LRrrnns pATnxT, n. />< j,it' t> rfw/* 

arl-i/mfoM art p'V ej t-fyrnl t'-ep' r^ttnfariP 'nlx“^n1/rtfr.t^.4pfi,^l—^Co>f 
tlrvJtton tf r«f «)i»M I* fa ^ffiVrafion.) * Jjldj* r!iirati«!n^n peiilioa 

to rerAafc i-t atlntntKfn on tS*proanl iStlfSa arbitrtlor* are 

poinf tipfond iS* *o-»paof iS* »*f*r*ns* U a jod-m^nt »ilhtn lb* m*«»niogol 
clan** H rif lS« t/>tUra I'at*nt «nd aa t-ieh i« *p;"'tlaS{*, 5ncb an nrd'nr cim- 
p*li a panj* lo aalffnil to tS* )an*!ifiJ<in of aiSiifatora ibotigh ha cttnptiina that 
noaoch J<iH*iielion rtiata. li dodd^a aqooitionnf r>;ih>, natntlr, whither or 
not h* la iij Ih* Irma of refermon to afSitration d'prirel of hu rij^ol at common 
taw to hava lb* dtapata cf«c<l'«l In th* (trdmary way In a Court of law. Itgcei 
to jonadicticm and ia not paaaod aa an cserci*« of diactrtion. 

ATLtf Aaicntnci; Csivra^Tt LtMirxn f. Anvr&nnor ITariDDnor 

(IPOS) 34 Born.! 

lIMirATION' ACT (XV Of .or. IW.ct. 4-D-jwf— i»' ' 

nid <’/“*« int /gf pri-snitti bp anijntt cf ^ftrte-httldtr 

— Ditnutal oft\«aptttt tthn for nnm-proiueii'tn of d-eJ.] A drcrr* 

«at paaaod on 1 ^* • * •• ’""t •“ * a •• • * — * .. ,.« i. 

a. «* . 1 ,..^ •. , • . i, 


■ I ••• ■ ■ ■ • 

on tli« llih Anciiit 1P0J( but w neitherth* aaiigniteiit nor iho muX'^fyirnumo 
waa prodaeed it wa« atruck off on th« Oih October 1003. Tita eamo muHt'/ar 
prewniMl a fourth appbcition on the IPth December IDO'j. A notice was issued 
to the jolgmem-debuir under •ectioo 218 of tho Civil Procedure Code (Act XIV 
of 18S2) nod the application w.\s diapoaed of, the «lecree>hoIder agreeing to accept 
a payment ofRa. 43 from «h« jadgroeut-debtor. On the 11th December 1003, 
the tifih application to ex<»CUtu the decreo woa filed. Tho lower Conrts holding 
that theaocund and thin! nppliostiona conid not be regarded as applicationa for 
execution made iu accordance with law, dismiaeed tho fifth appliixitioa as barred 
by the law of limitation ' 

JlelJ, that the present application wna not barred, for the non-production of 
the rnulrjiryamaina nud the assigonieot did nut prove that they did not exist 
in fact. 

Abdul Majid v. Jftdiammad J^aiiid/ah (1890) 13 All. 89, followed. 

ViKiTiE VaUAK e. AKaxna raLan Rauri ... ... (1909) 31 Bom 68 

IIOBTGAQE — TFritlm agreement — Sdle^eed—Contemparantout oral agreement to 
treat it at mortgage— Abtenee of fraud, miarepreteidation, ^'c.— Oral agreement 
cannot be pleaded — Evidence Act (/ of 187S1. we. 92. 

Bee Evidsncb Act ... ••• ••• *•* 
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tie defendaito 1,540 Ug, oi tm 

iiBcillit Sud 1963 (i.e,. from the JStli Uovrmter 1906 to SOth November 1906). 
ke contract wbicb -Baa in the printed form framed nndet the rnW M above, 
mentioned contained the following clatiM:— “This contract is m^e subject to 
the rules of the Bombay 'Dnitcd Rice Merchants Awociatton. Each party is 
bound to act m accordance with the same” For delivery at this vaidaih^ 
DUmbar of the members of the Association bad made contracts of sale. The 
nlatoUffs and a few others were purchasers and they were apprebonswe that in 
eattliDg the taida rate tbs mJeresta of the buyera would be disregarded in favour 
oi those o{ the Relicts. They accordingly wrote to the President of the Associa- 
tion calling Upon him to see that no interested person was allowed to act ou Ihe 
Sub-Oommittea for filing the tctida rate. In accordance with the practice a 
general meeticg of the AssociRtion was held on the SOtb November 1906 at which 
after discussion a special Sub-Oommittee was appointed to fia the rale cotsisiiog 
only of three persona one of whom was not a member of the atanding Sub* 
Committee and another of whom had large contracts of sale due at this vatda. • 
This Sub-Committte fixed the rate at Ka. 8-11-0 per bsg The plainlifls alleged 
tfiatit should have beenfisfdat Ra. S-2-0 or Rg. 9-4,-0 per bsg which was the 
real marbet rate of the day ; that the rate fixed waa dishonestly fixed in the 
interest of tellers that the Sab*Committee was not constituted according to the 
rules, two members of it being ineligible, one because he did not belong to the 
standing Sub-Committee and the other bccauf^ ■ * 

rate, and they cumended that for thise reason i •' 

by the rate fixed. They bad duly demanded • • 

and the defendants failed to gue delivery ai .... , 

difieieuce between the contract price (Hs. 9) end the merbet price on the SOth 
November 1906. the sum clumed as damages was less than Us. 1,000. 

The defendants pleaded-*- ‘ 

1. That havii'g regaid to section 35 of the Oival Procedure Code (Act XIV of 

18&2) and section 18 of the Preudency Small Cause Courts Act f.^V of 1882) the 
suit was sot maiQtaicablu m the Bigh Court * 

2. That certain alleged p.irtnere of the plaintiffs not being patties to the suit 
it should be dunussed lor non-joiuder. 

8. That havino regard to the rules of the Association which provided a 
remedy m cw. of disputes among lU membera and forbade their noine to law 
the plaiMiff. ..re piKlnded Uvm mreg atU. at aJJ arenta amd the. h.d 
exhausted the rotncdiPs provided by the rules. j •* '* 

4, That the plaintiffs were bound by the retdo rate fixed bv rha c«v. 
Oommiltco appointed by the Aasociation. ^ Sub- 

ffeld, (1) "plat the High Court had jurisdiction and that the suit should nro- 
ceed subject to theprovirioos as to costs contained in section 09 J S ^ 

Small Cause Courts Act (XV of 1882), ^be Presidency 

(2) That the alleged partnership waa ntoved. but tv 

not be dismissed for Uon-joinder. could 

^ (3) That the plaintiffs were entitled tn sue at la-* T.ftt»uv.i a- 
Bions contained m the rules of the Associatirm thoprori- 

TObmitred tor dec. ion to the Aaredatira .m SSo lha 
sue each other. ^ icting the right of members to 

(i\ IT..* it. ... ' - . 

* • * ■ - . . ^°u tb% SOth November 1908 

. ’ . j be appointment of a Sub- 

«ad that tiey thettfoiA 
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r»/ 2 !r JmtHe* Xr.J*tt'ie* £iVSf*.‘r. 

/• ?f Tttt ISni.VN AHtlimmoK act. 15>?, 2% n .Vr.DlTRATION’ 

tnt ATU\S AS?i:nvNCECOMrAXy,l.DHTEP,i»t.cTn»ts 
*5© AUMnrnnoY iiAPiumioY. xnt atlas apschance coy- 
r.ocy. LiyiTEP, .^iimepdiiov n.\Ein. 

BUOY, Ct\i«4vr i'f© nrsTVJMTt.* 

I^Htn r>.'in>t, lies. e‘je»* L’— 0.-/rr tf r^Kr- tf rUrfStr 

ari'i'tvi'rf <r"» f?**/ Ir^n ( fliflfnN— 

Cca»frBf#rfa t/ /Hjm'iitV* Ia erttfrofr'-n— Jr.i-TSiff e-ftitist 
e/CcTtf^Pjrf^r/mrt^rr /o»#. 

Aa crJ'T cf » Jc<l^ ilttsUns^ * to ttroV?* luVrAi^'toa lo irtslra- 

ticn oatli? prooal tLat Its wVitTitojt art pxcf VtjcailV^ 
ttUmTt i« a jsd^tnrat w hhia tit xsnzlsg cf )5 of Its IVitat 

ac.'l a«»ae^i 13 *^j<3k!a\Jf. SacL as crier totcp<l« a I'utrto ssbrnit 10 lit 
Jctmlwli'-a cf BtVIlraicrii tl or;i i? fotaplalas tiit ta tsci jrnsJtetios esl-bv 
It a «ic«*.!on cf ri^it, risclr, tciylitr cr not it i» iy lit t<na» cf 

refertsc* to atistnlioa iejrtiol of at ccrassoa Uw to iatt ti? 

ilKiJcl in lie orlisAiT war in a 0.'crt ct Uw. It gort to juri^lJctios as^l is 
tot a« aa esrrciw cf iU«cwttca. 

Per CnaxoiTiiK**, J. ?— YThra a snIini'Moa to ariilialJoa b icirg con- 
s'.rtol, a CarJiml j'rincirl* tol’carpU.^t b ti»t iy a saiciissiw to ariitmtioa 
a party <l«privca hiswU cf tic ri^it ct coaixnoa law t> iiTO ti« d:Jj«tc to 
atiici tic saimi'ssifn rsittes itceWM iy a Csurtrf Isir, It tiast ticreforo 
apj>Air clearly fron tto tcrcuof lij aabatsji-on list with irfcr?n?e to ary 
jvlct tie party Ivi? »o dipriTCiI iua^lf. 

• Appeal 2vc» S cf IbJ?. 
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itr. Jwtfiri C^-'^n^'trarlar oa^ Mr. Jtitiee Ualdthr. 

/■ fe tnt IXniAN AimiTUATlOK ACT, 18?0,4XD Inn- ATinlTRATlOX 
ttTWEt> titt ATRAS AS^l;RX^'CK COMPANY, liUHTF.D, axi> oTutss 

*SD AUMrnniioY nAiimmioY. tm atlas assuraxck coir- 

PAKV. I.lMtTT.n, Asn 0 tnr.R«. rtrjTiosKtf, r. AHlIKhniJOV nABlD- 
BUOY, CfcituixT Avo Rr.^rorerxt.* 

iMlift I5C3, f/api'* Ort/<T tf Jiirfjf In v^tthr 

ftrli‘rAtor$ <tft arcft «f <lf»r i4;‘;va/— 

Conttrartipn ef r'inwiion /<> iHiitfOnef /rf— LiaJiViVy 

cf Cempeny for furikfr loit. 

An onl'T of a Jo petition tomokca »iilm)i««ion to arlJlra- 

tion on (lie gronnil iliat the aibitrator* aro going bojornl t1>o leopc of tbe 
E«fercnec >i a jnOginent itliin the meaning of rUnio 16 of tlo I/vlten rateiit 
and a^ fioch is appeainlle. Sncli on order compel* a jnrt^ to submit to tlio 
Jnrlslielion of orbitntors tboogh bo complains tbat no sucb jurisdiction «l*te. 
It decides a qucitlon of rlgbt, namely, wbelber or not to is by the terms of 
refereneo to arbitration doprired of bis rigbt at common law to have the dispute 
decided in tlic ordinary srny in n Court of Uw. It goes to jurisdiction and la 
not pas^l as an eicrcito of discretion* 

Per CnAXPiVABEAfi, J.^-'lVhen n submission to arbitration is bcirg con- 
strued, a cardinal principle to bo applUd is tbsl by a submission to arbitmtion 
a parly diprives bimself of llio rigbt at common law to bare tbe dispute to 
which the Submission retries decided by a Court of law. It must therefore 
appear clearly from tbo terms of the snbmiasion that with reference to any 
point the party lias so daprired himself. 

* A ppcal Ko. 8 of 190B. 
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the INDIAN LAW BEPOBTS. [VOL, XXXIT. 

The lessor il!i«asebyfco’>'We'‘“i«“«^ ogaimt in s policy of iosnrAnCi 
MOTOt Muis tea caosea by aeterioalion of the property irautca conseqnen 
on neglect (if any) o! the Inmimca Conifames to tote cate of it if they hav 
taken possession. A tea ao cansed is not an inevitahlo or direct conacqnencc o 
the mischief by fire. K is onlyirhoro mischief arises from Oic (in fire insni 
anco cases) and from perils of tlio sea (in marine insurance oases) and tli 
natnrA and almost ineritabia consoqnence of that mischief is to create fnrthe 
raisohierons results that nnderwriters become respoasiWe for llio fiitlhe 
niiscViet so inenrreA* 

Slonto^a X. London Atsuiaitee CompanyW referred to. 

The fact that a petition by nineteen different Companies n'as not signed I 
tdl the nineteen Companies, and that the appeail fiom the order of Iho Jud{ 
dismissing the petition was by but one of the nineteen Companies, and the othi 
Companies were notpaities to it, would haro required serious consideration if tl 
Court had to itjvoke the submission to arbitiatiou but when the order wUch tl 
Conil p.isses is only an intimation to the arbitrators of its opinion on tire questii 
of their JutlsdicUott it U immaterial whether all or some of tho Companies a 
formallp parties to the proceedings in apiical. 

As to the objection that, even so far ns the petition is by ono Company, it 
signed bp one of its officers without any onthorisalion as required by Uw, t 
defect is a mere irregularity which can bo cured, if necessary, by tUa Compw 
putUng in t; pew« ot attorney showing the authority giren to a slgnatoiy, 

BATCnctoa, J. j—Tho loss insured against is limited to tUa lots by f 
(erbicb includes the loss by water in erliaguishiug the fire) end cannot cc 
Tcnientij embrace nil possible damages, however remote, which roulil 
ingciiuily be traced up to some connection with the firo as the ultimate cat 
line gua non. It U Impos-^ible to hold that damages arising from tho alle? 
®rgHgenc 0 of lusutance Companies wbde in possession are properly cUimal 
inpuiananco otthotontiact of insurance, for whereas this contract refers oj 
to loss by fire, those damages would arise from an origin totally differoot a 
wholly distinct and separabJo from the fire, namely, a neglect of some Us 
imposed oa tlie companies after tho loss by fire or water bad become 
nccomplished !«ct< 

ArpEAli from an order of D&vat^ Jv, dated the 2Srd tTanua 
190S. 

The respondeat, Mr. Ahraedhhoy Habibbhoy, was tho owaec 
certain premises situate at Foigiissoa Road, whoieiu previous 
October WOO there was n mill known as the Victory JliIJs • tl 
pioperly wasinsnred with 10 Insurance Companies for vatic 

b> 11851) C Ei. 451 at p. 453. 
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fiTnoTjnl^ n;rnin«l to*' or <!iimfk;;o l*r fire. On (licltlti of Oclot>cr 
10O,\ itjcfc wft' ft fire on Ihc mitl prcm1*e< nm! lo" ciinl damngo 
WM c\M'e\ to the iiropcrly in'tired. The rc.'pondcnl inftflo 
hii cUirns ft^'-*iin»l llic Cnjnpomc'. Ity nineteen diflcrcnt njjrcc- 
tnrnl' tna'le tiy cnch of Oic Companies on the one part nnd Mr. 
Ahtnf> U)hoy nn the other part the nnll^ra were referred to the 
tvtl'ilrftiion of Mr. Artn'tronjj ftnd Mr. Dwftrkft'livi Dhftratn'jcy. 
Ttie nrtiilrntinn prf'C'''f'<lin;;' hMinj; mchM ft ccrlnin ft 

difr'-rcnce of opinion fit In the ftdmit'itnlity of ccrlftin 

(tidenee tondf-red hy the rc'pnndcnt. After ft very clftbomlc 
fir^incnt before l!)cm, the ftrldimlors decitlcJ (o ftdmit the 
evidence. Tlicir deetdon ran ftt follotra:— 
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AlltTlATIOX 
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"^ViLhcrjl Jn iTir irtr th« k«lo whether or not. nar, aad 

it wlat, <!t*n»;e conl-l 1>c •w.'inW lo th# ebimint niider the 

ewtr*ct of h«»ur»n<^ hiJd tt.*t of ihonaiatocETmdto b« prodae* 

cxl on Utixtf f.t »he fUlm^nl atilohjectol loby Mr. CKfnier on UhiU of tia 
CoRjjanioi i» iinow»l!fl j«np:*w‘«oftho*ob5(vtttattfror tht reforenw. 

X\‘c UiinV lliSt it U ojvn to thr oUttnatl to contrnd that wrdcr the Policy tbo 
CcnipjnipidM UVopoj'ctfion and they were hoond to protect nad elean the 
CiaeiilnerT.*' 

On this decLhm Iwin^ pivcn the Companies prc.scntcd the prc« 
sent petition wherein nmongit oUier things they prayed thnt 
they migijt be allowed leave lo revoke the submission to arbitra- 
tion ftnd in the nUcnnlivo they prayed that:— 

*' 1« Iho rrent of Yeex Ixjntihip bciag raVufied tbot tbo nTbUraton ^vU 
coaply wUh Year Lordthip't directions and ruling as to the proper coario to 
bo parsaed, Tour Ijord«hlp will mlo that the arbitrators had acted wrongly in 
law and hare intimated their intention to net in fnturo and luve erred In the 
manner compUined of in paragraphs 21. 22, 22 hereof, that Year Lordship 
will rale and direct tho athltraion as to tho coarse that it Is their duty to tabo 
and pass no further order on this pelUton beyond inlimaling to the arbitrators 
tliat they shoold order tho said Ahmedbhoy Hablbbhoy lo pay all costs of 
proceedings before them canted by and ineldcotal to the attempt made on behalf 
of the said Ahmedbhoy ll&bihhboy to adduce tho said evidence and of the 
objection thereto and of this potHlon which was necessitated thereby.” 

Mr. Justice Davar dismissed the petition with costs. 

Against this order one of tho pctitionoi‘8, the Bombay Fire 
and Marine Insurance Company, filed an appeal on the following 
grounds : — 
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• (1) Tliat the learned Judge erred in not comiilying one or other of the 
prayers oE the petition. (2) That the learned Judge erred in declining to com- 
ply with the altematiTO prayer in tU$ petition on the ground that he had no 
power to enforce Ida ruling or directions if the arbitrators should not choose to 
follow or obey them. (8) That the learned Judge erred in refraining from 
expressing any opinion on the merits of the qnestion raised before him by 
the petitioner. 

Strongman, Advocate-General, with him Chamier, for the 
appellant. 

Inverariiy (with him Zotondes) for the respondent raised a 
preliminary ohjeclion that no appeal lay. The arbitrators have 
up to this moment decided nothing, they only say wc are entitled 
to contend what we do. We say they are liable not only for 
damage at the actual moment the fire occurred but also for their 
not taking care of the machineiy after the fire when and after 
they took possession. Wo want to show that the damage now is 
a good deal gi-eater than it was when they first took possession. 
• We say that as the arbitrators decided nothing and os the Court 
below was asked either to icvoko the jcference or to express 
an opinion and refused to do cither, there is not a judgment ; 
nor is there a decree and therefore no appeal lies. Our next 
objection is that only one of nineteen appellants have appealed. 
The other eighteen have not been joined as respondents. Tho 
appellant therefore cannot appeal on behalf of those eighteen. 


Strongman .‘—This argument is based on a follncy, namely, that 
the arbitrators decided nothing. 

[CiiANDAVAiiKArt, J.;— Mr. Inverarity says that the arbitra- 
tion Act gives tho judge a discretion, that he has exercised that, 
and that we cannot interfere.] 


Stmisman .—It is necessary to go into tho facts before one can 
appreciate what our position ia. The reaporJdent insutea with 
mnotcon different Companies in respect of the Victory MiUs 
On the 14th October 1906 a fire took place. A claim was made' 
and assessors were appointed, one by each of the parlies In 

l ehmao- 1007 the assessors mado a joint report, Ahmedbhoy was 

dissatisfied, there was an agreement to refer to arbitration on 
Omh Hay 1007. The prt^edings eoinmcneed and W o ^ 
arbitrators it wa, contended that the Companies oitcred into 
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poj-f p 'j'ti f r; 1 »*jV |o Ih'*?/* tr#* pfsl find 

il V fe» c'' r.t#ridf»l r ftxl itral'Tt tx/ri' to dccMc not 

mlv t^if V»' trt^^ rtf' ^t;l ft11 lo*^ snd 

dninftpr to rfc?c»njrp. niW flrc* 

tiuttjOy forpn^ find lli'' f.tlalnator* cntc thflf i!fcs»ion. Whaldof i 
thi% dcci'inn fDf.n ? TJjfV ray O.ftl |■rrJv>*^? to find that If 
tlir Oijnpnnir* uM tAV'' |vn“r*»ir:^ iJity trctjM tt.nVcc llic Com. 
pan)r^ JjaMr frr llif* «!smrpo rautM lo* t)ic rrplrct to cltan. 
WJjrn wc tool, nl t!ir ttfmncc vc nc tint it docs not con* 
t^mpUtc anytliinp of ttic Mtt. 

[ CiiAMiAVArcAn, *T.:— Yctir nrpimcnl comes to lids that the 
moment llie nrMlralots mv lliat it la open to contend they admit 
tlint llic point i^ Mitldn llic reference.] 

Sfrfiv^pian Kxnctly llial : ree clawrea 10, It, 17 of llie Policy 
of tlie Generat Accident In'umncc Cciopaiiy nndjco the refers 
cnee, damape nn<lcr tlie jM)licy Is damage due (o llic fire, 
nl llic lime the fire occurred and was exllnginOjed, An nllcmpt 
was made to extend the fcopc of the reference. Tlicrc is n pood 
deni of corrc<^pondcnce which shows what our nltiludo has been.' 
We do not 6ay that Ahmedbhoy has not got n right of action 
opainit the Company, tut that lids reference has nothing to do 
svith it, Lo5s and damage intended to be rcfeiTcd to wnsaimply 
loss and damage caused by fire nud nothing more. Ahmedbhoy 
tried to widen the icopc of the rcfcrcnccicnd that is what wo 
objected to. 

[Batchelou, J.:— There might bo a doubt in tho minds 
of the arbitrators os to whether there svas not a difleicnco 
between “conscciucntial loss" and demogo duo to neglect in 
clcaniug.} 

Strangman I take iny stand on the last sentence of tbo atbl* 
trators* decision. Tlicro is no domogo contemplated under clause 
11 of the policy. Supposing a mill insured for one lac and worth 
eight lacs. Fire causes loss of ono lac ond over. Tho Company 
goes into possession ond is guilty of gross neglect so os to cause 
loss of twp or three lacs. The referenco could not go beyond ono 
lac because that is all that is covered by the policy. Sco Indian 
Arbitration Act, section 5. 




AtiJTSinosr 
Act flssiiy). 
In Mt, 

Artii 

Aftcaixcx 

Coxrjunr, 

Ukittp, 

r. 

AnvicinOT 

Jlirotnor. 



8 


THE IKBIA.K IiA.'W REPORTS. [VOti. XXXIV. 


1903. 


Akcitratioit 
Act (IsPiAH), 
Jnss. 

ATitia 

Ai^scaiSCE 

Compact, 

LisnTtD, 

e. 

AuuapciiOY 

UABIBBQOr. 


time to the moment the fire is extinguished. If that is correct 
a great deal of damage done to the machinery is the direct result 
of the fire. You cannot touch the machinery till it is surveyed 
by the surveyors and now they want to shut us out from giving 
any evidence to show what time elapsed and who is responsible. 

It is impossible to fix a date after which our evidence should 
be limited. The Insurers have lo pay us the damage done to 
the property, there is no intervening cause. We say they wero 
in possession till August 1907 at least, the fire having taken place 
in October 1906. Any damage done to the machinery must be 
deemed to be the direct result of the fire. An omission to do a 
thing which they might do is not an intervening cause. Supposing 
that there was a neglect of duly on the part of the Companies, 
how did that duty arise? Clearly under the contract of assurance, 
sec clause 11 of the policy. Therefore it is within the terms of 
the policy. How gim this Court decide now that all our conten- 
tions are incorrect ? The arbitrators have made no mistake of 
law. Wo submit the ca&o is on all fours with Scoif v. Van 
It being a matter of discretion is the Court going to 
interfere? The arbitrators should be asked to state ^Yhat sums 
they would allow on difierent heads and then it is easy to set 
them right if they go beyond the scope of the reference. This 
application is practically to deddo that for which the arbitrators 
have been appointed and therefore is unprecedented : see In re 
Lord Oerard and London and North IVesfern liattway Co Cs) 
The /mi Society v. Bhhop of ])eiry'^\ The Carron Iro'i Co. v. 


Slrangman As to the verification of the petition I ask leave 
to have it done now. As lo discretion see section 14 of the 
Arbitration Act ; Tooltic Money Latsee v, Sudeii Lassee.^^^ 
CuAXOAVAUKAR, J.:— Both tho preliminary point and the 
point on the merits raised in this appeal turn upon the question 
whether the arbitrators have decided that the submission to 
them included the matter now in dispute between the parties 
In olhcr werds, the question h-Hnvo the ntbitratois deddeci 


m (tSltllQ. 11.102. 
P) [1K)1)2<).B.015. 


P) H81C) 12 Cl. t P,„ oil 
PI (1!55)6!I.I,, 0..n.4W 
PI (1800) 20 Csl. 301, 
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that llipy liftve jarif'liclion lo decMc the mailer as pari of the 
terms of tlic referente to artiitration? Davar, J.,lias indeed licid 
that tlicy liavc decided nolhinij ; but tlial is ctcarly wrong. Tho 
contention raided before the fttbitrators by the respondent 
Ahmedbboy H«bibbbny*« folicltor, Hr. llonnnsjce, was that the 
respondent was entitled to claim damages from ibc Insurance 
Companies for llie loss suffered by liim owing to delcriomllon of 
the maebinerj* consequ<*nl upon the neglect of the Companies to 
lahe proper care of it after thei* bad lihcn possession of it, and 
that this claim was part of the aubiidsMOn. The Insurance Com- 
panies denied that the claim in «iucslion tormc<l part of tho 
reference. The meaning of the deciiion of llie arbilralors upon 
that prclimirary question is, to my mind, plain. They substan- 
tially held that, svhalever conclusion they might ultimately arrive 
nl after hearing evidence on the claim, llioy had jurisdiction to 
take evidence nn'l decide whctlicr Alime<lbhoy was entitled to 
any, aud if 53 what, damages for the apeclfic loss alleged. 

What the arbitrators liave, then, finally decided is, that they 
have Jurisdiction over the matter now in dispute ; that it is com- 
pclont for them to enter into Iho merits of tho dispute after 
taking evidence end to adjudicate upon it. 

Davar J/h order virtually compels tho Insurance Companies 
to submit to the jurisdiction of tho arbitrators, whereas those 
Companies complain that, having regard to tho terms of tlio 
reference, no such jutisdiclion cxbts, Tho order decides a ques- 
tion of their right. They say that they Imvo a common law 
right to have tho dispute decided in tho ordinary way— inn Court 
of law, Davar, J., decides that they have not, but that the arbi- 
trators have jurisdiction to decide it. Tho order is, therefore, a 
judgment within tho inoaniug of clause 15 of tho Letters Patent. 

Passing to the merits, Davar, J., seems to mo to have failed to 
perceive the real question at issue. He thought svhat ho had to 
deal svith was a case in which tho complaint W'as merely that 
the arbitrators were committing nn error of law by admitting 
irrelevant evidence. But in reality tho admission of evidcnco 
by the arbitrators was complained of by tho Insurance Companies 
not as an independent ground for grievonco but as tho result of 

e 1311—2 


1IIC3. 


AlBtTViTTOT 

ACTdSOtAli), 

Junr, 

AlJ>l8 

Aiirxircc 

COilfA’tT, 

I.ntrrtp, 

X. 

AnuKDrnor 

lUsiBsitor. 



10 


190 S. 


AsarfRAT-'o 
Act (Ikduk), 

J.V SE. 

AtLiS 

AB3CRAyCE 

COUTAXV, 

Limited, 

r. 

AUMrDBEOI 

UAEieaiior. 


THE INDUW LAW EBPOBTS. [VOL. XXSIV. 


tia uawarranted jurisdiction assumed by the arbitrators. It was 
not the admission of inadmissible evidence that was the grievance : 
bat the taking cogniaanee of a dispute not within the terms of 

the reference was complained of. The question, therefore, was 

wore the arbitrators exceeding or have they exceeded their 
jurisdiction? The answer to that depends upon a proper 
construction of the terms of the reference. 


In construing the agreement to refer to arbitration we ougljt 
to bear in mind one cardinal principle— rir., that by a submission 
to arbitration a party deprives liimsolf of the right accorded to 
him by common law to have the dispute to wliieh the submission 
relates decided by a Court of Law. Therefore, it must clearly 
appear from the terms of the submission that with reference to 
any point arising the party lias so deprived himself. Here the 
dispute rel'erted related to damages or loss from /!,<•, whereas the 
claim oil which the arbitrators wore asked to adjudicate and 
which they have held they have jurisdiction to decide, in addi- 
tion to the loss or damage from fire, is the loss or daiiiago conse- 
quent on the tortious conduct of the Insurance Companies after 
the fire had been extinguished. Mr. Invorarity has before us 
attempted to show that what his client wants to do before the 
arbitrators is to prove that this latter loss is in substance lo" 
from fire. But that was not the case made beforo the urbitr-itorT 

ami I do not think that the loss alleged can be inclnJed in lols’ 

from fire on any reasonable view of the case, because the deteri- 
oration of machinery from neglect on the pert of the Insurance 
Companies to take care of it is not an inevitable or direct conse 
quence of _ the mischief by fire. It is only where mischief arises 
from fire m fire insurance cases and from perils of the sea in mari- 
time insurance, and tbo natural and almost inevitaHe el 
of that mischief is to create further mischievous results thltTa7J^° 
writers become icsponsible for the further misebief 

See Pollock B. in d/a, iraya V. Wo, 1 

Tlie question, whether betom the arbitrators or before Dav 
J., was by no means ono of discretion Tf „ . 

one of excess of jurisdiction in the arhit'ralLs 


<‘l (1601)0 


at p. 453 . 
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Mr. Invctftuty lint rn»*f*l llis point Uni Ihc prliUon bcTore 
pAmr, .T., onplit to Inve ly?n liccAUto U vm not *i;pic(l 

br nil the nitift^n p^'titionort, Ihnl Ihit iippcnl h by but ono 
of Ibc In'urnncc C^mpnnir*, nn-l Ibtl Ibf oilier Conipnnl'*s nrc 
not pnrltrs to iU Tint pro'in'l trmiM imvo tc^n»re<l neriont con* 
M'lcrnlion if we bt'l to revolcc Ibn Mibmi'Moti to urbilmlion ; but 
ni the onlcr we bnvc «l''ci<le 1 to piti it at prc'cnt no more than 
nn inlimalion to the nrbilralnri of our opinion on the question of 
their juri*>bclinn, it it itnmal^rinl wbclbcr all or fomc of the 
In'uranrc Compnnict are ft'rnetlj partict to the proccedini’s in 
Ihi" Court. At lo the other objection Out, even ao far at the 
petition it by one Comptny, it It M;*ncd by one of lit ofllccrt 
wiibmil any nulhori*alion nt rcquire^l by law, tlio defect it n 
mere irrojpilarily which can be coretl, if necc'.'.iry, by llio Com- 
pany pulling* in n power of attorney abowin;; Iho aulbority 
given to the i>ignalory. And Ihit irregularity doct not affect the 
incrilt of Ihcca^e. 

The rctuU it that the onler of Davar, J., inutl bo dltclmrgod 
with co'tt, in both his Court and tbit, on Ibc retpondent ; and 
llmt the arbitrators should he Informcit that, in the opinion of tint 
Court, their jurisdiction extends only to the dispute relating to 
loss or d-tinngc from fire un-Icr the termt of Iho policy in each 
case, and not to the question of ony loss or damage alleged to 
have arisen from the neglect of the Insurance Companies to take 
care of ihc machinery after the firo bad been extinguished and 
the Companies had entered upon possession under clause XI 
of the Policy, 

Batchelou, J.!— I concur: but ns lam differing from my 
brother Davar I should like briefly to explain tho reasons for 
ray opinion. 

The only question, it appears to mo, is what have the arbitrators 
decided, if they have decided anything y 

Tho learned Judge below was of opinion that they have 
decided nothing, and, therefore, ho declined to interfero with 
their order, Now, their order is ono of which it is not cosy to 
be quite confident ns to the meaning, but upon tho best cons!- • 
deration that I can give to it, it seems to me to decide that tho 
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reference to the arbitration does include the question whether 
the pUintiff is entitled to damages on tho ground that the 
Companies having gone into possession were guilty o? negligent 
in not cleaning and not protecting the machinery. H that is 
the meaning of the order, then I think the appellants must 
succeed, for, as to the ptelirainary point that no appeal lies, that 
order on my interpretation is a judgment since it goes to jurisdic- 
tion by enlarging the scope of the arbitration submission and by 
depriving the appellants of their rights to have these matters 
decided by a suit: see Jimljee Jawat^ KoiJjee Huhhceh v. Eadjec 
^a%omed llailjee JooauhS^ And jE tbe appeal is competent, then, 
I think, it ought to be successful ; for tbe policy, the agreement 
to refer and the terms of tbe reference all satisfy me that no claims 
on account of negligence by the companies after they had, ns 
alleged, gone into possession, were included in the submission. 
That I think was Umited to the loss by fire (including of course 
tbe loss by water in extinguishing the fire) and it is plain that 
a claim on this footing must be limited somewhere and that it 
cannot convemenUy embrace all possible damages, however 
remote, which couid by ingenuity be traced up to some connec- 
tion with tbe fire as the ultimate cauaa sine giia non. 

Now bero tbe plaintifTs coso is that tbe Companies were in 
possession from October 1006 to August 1907 at least, and it 
seems to me impossible to hold the damages arising by reason of 
Iheit negligence throughout this prolonged period are such 
damages as are properly claimable in pursuance of the contract 
of insurance, for whereas this contract refers only to loss by fire 
those damages would arise from a totally different orirdn, aa 
origin which, it seems to me, is wholly distinct and separable 
from the fire, namely a neglect by the Gmapauiea of some duty 
imposed on them after the loss by fire or water had become on 
accomplished fact. 

As to the technical ohjections which have been urged by itr, 
inverarity I am of opinion that they are all o£ a merely formal" 
nature i that there ia no anhstance in them ; and that they ought 
not to ho allowed to stand between us aud (he decision of this 
appeal on its merits. 

P> (1874)l3l}ci]. 
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Tlie CoaVaT UnlKd ll\«: MeTcl*til« Afwciallon a euTwincrclal tody 
ol trliicli most of Oie prineJjwl ricfl wprchanta In Bomlay wcro infmbcrs. Ill 
rnl« vero printed and circulated and they pmeribed a certain form of contract 
aliich was Tcry generally n»cd in Borubay, By these mlw a Bob-Cemmitteo 
Was nominated " to deeido alldiiputes which may arise as to contracts and do all 
other hustness relating to contTaets." It was abo provided (hat the "cxclasiro 
authority" to decide all inch disputes should he the said Sah>Cozsmittee and the 
Association and that so party ihould ho at liberty to go to Court with respect 
to any matter connected with such eontracis except to enforce tlio decision of 
the Sub-Committee and the Atsoeiation, It was further provided that tho Snb- 
Committee should keep a record of the daily rates and on tho last day of tho 
raida should fix the eaiVti rate (<. e. tho market rate of the day) on the basis of 
which differences should bo calculated whieb became payable in cases in wbich 
contracts were not carried out. Tho plaintifia who wcio rico merchants in 
Bangoon were not members of the Aesocuition, but they employed agents m 
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Bombay, wbo -were memten, t&pmcbaso lice for Item and on tlic 24tb Norem- 
ber 1&06 tbeso agents loTJgbt from the defendants 1,340 bags of nccafcBs. 9 
per bag deliferablo at the caidn of MagshU' Sud 1963 (i. e. from the 18t 
NoTcroboT 1900 to SOth November lOOG). The contiact nrhich was In the 
printed form framed under tbo ndca as above mentioned contained the followmg 
clause This contract is made subject to tbo mlcs oj the Bombay United Rico 
Merchants Association. Eacli party is bound to act in accmdaiico srith tho 
same." For delivery at this roiVtf ft birge iinmbcr of the members of tho 
Association had made contracts of sale. Tlie plaintiffs and n few others were 
pwYcbsiers and they wore approhetiBKo that in soltVmg tho vaida rate the in* 
terests of the buyers would bo disregarded In favour of those of the sellers. 
Tliey nccoidingly wrote to the President of the Association calling upon him to 
eeo that no interested person was allowed to net on the Snb.Commiltco for 
filing the vaida rate. In accordance with tho practico ft general mcolirg of tho 
Association was held on the 30th November 1900 at which after discussion 
a special Sub-Commlttec was appointed to fix the rate consisting only of three 
persons one of whom was not a member of tho standing Sub-Commlltec ami 
another of whom had large contracts of sale due ftt tins vaula» Ihi’s Sub* 
Cominittoe fixed tho rate at Rs. 8*11*0 per bag. The plaintiffs alleged that It 
should have bceu fixed at Rs. 9*2-0 or Ks. 9*4 0 per bag which was the real 
warlsct rate of the day j that the rate fixed was dishonestly fixed in the Interest 
©{sellers; that the Snb*Committee was not coestitnted according to the rulfs, 
two members of it being ineligible, one bemosohe did not belong to the standing 
Suh-Committco and the other because he was Inteicstcd In fixing n low rate, 
imd they conteuded that for these reasons (infer ah'a) they ^vo^o not bound by 
tho iut« fixed. Thoy had duly demanded delivery of the lice contracted for 
and tho defendants {aiWd to give delivery ard tho phinliffs now sued for the 
diircrenco between the contract price (Us. 0) and tho maihct prico on the SOth 
Noremhor 1006. The sura claimed ns damages was less tlian. Re. 1,000> 


'fbc dcfcnd.iuts pleaded— 

1, That having regard to section 15 of the Gl\ ll Ptocedwto Code (hcl XIV 
of 18b2) .iiid section 18 of the Preaidenej’ Small Cause Coiirfs A(.t (XV of 18?2) 
tlio suit was not mnlntBln-'illo in the High Court. 


2. TlmA cevUlri alleg«<.l p»teci» of Ibc plaintUIs not being parties to the suit 
It should be dismisicd for non-joinder. 


J. Tlial luring regarf to tli» lulos of Ho AssotiaSion irl.ici, prorMoa o 
nmriy i» cam oi aiitMcs among its nifnilcra ana foibaao tk-ir going tojiir, 
tie rUntifi n-ero tteaujea from saing at larr at all events imiil tley Iiaj 
cib.-vnricd ibe Tcmcdics provided by tho rales. 







VOL XXX5V.3 


(;) Tl.fMi.r ]?,,1 x»H»; 

j»«virn.(! ,V. «.„^, 

1 f 11V*; •**t* 

(T) lliht J 

r-*5 f ,1. 

(*) «T v' ^r* «'■*■» ^ » «>»* r 

|M-it .rt,» ,.„i,‘..„r ♦. i»- 

I ^ r' 1 *) J,i» ft*. , ml ^ r <1 * ^ I »••• ■«< til 

Jji'ttl"*-# I'l r*!' *i>'V 


• «•»• ftflf Vi., (■>. I 

•»>►•*. /t pf.t ,,,» J* if iT , 


In'! ^ f * »»•* «'V.I *it'< 


«t‘ *. »* 4-«r ■ T t r-* 

4 .,f ,y, ,/ 


(I) ‘ilct.t ki <V' iMt' "c «! <'.• A**r-,.u-.p >..r.; o,* .VfV ?■ --1.1, v* 

U'■•^ <\\ t 0«*t V«*5 *• ~ ? |r fli* I*..,., 

• «f ifir f> >1 fi«/ 

liiniil 1 j lij' ti»4. 

Arr v'ijnMi'n 0 ‘v\ tV*- v»u4 «/ v.'Vf.'n »Vn \>* 4 ,* f 

mlj'eU Ojf rc-^* rnr,‘i»'iitg jt.ti'.*-* i« iT.t«\v o» *■.? *1 !>,• 

<\?tiT'..ii »Tii) to I U W4, 

Tb» tf O**- InVjm CoMrvH Ait (IX ©f j| »f 

ttePi*«*f‘e Act (J t{ IfTTl.wt *>tH tli* rtUtM *f 0»* lf4U« 
ArlUntlrn Art (IX e( 1^?'*) ftt4 ©f tL<* Cltil CaJ# d«llrg »Uli 

ftiliUnUcn it 0;ftt » nuT rrt mr.tfvt ©©i to }at# 

Mwurts to Cotrti of U* lot tJal la tho of hbt j'lrtjr fatlrg taAe a 
liwfol io Tffft » KxiUr tf ilffftrttr to ■jUlr4lUa ** a rtiolitlen 

jiffccJctsl to poin;; li liw atioal it. Il»f Conrto «tU ircognlto tho aptrtn^l an<l 
pite rflccl to U Vy *U}irg prAcwilnp* In tto Coart*. 


The plftintilTs filed tins suit to recover from tlio defendants 
tho sum of Us. 71U.0‘8 as domngos for breach of contract in 
failing to deliver certain bags of 'Hongoon rico which tho 
jilaintitrs had contracted to buy and take delivery of by two 
contracts, the first of which was dated tho £2nd October 1900 
and made between the defendants' firm of Gangi Narsi and tho 
plaintiffs' firm of ilulji Dharsi, and tho second of tvhicli was 
dated the 24th November 1900 and made between Ibo defend- 
ants' firm of Gang! Narsi and tho firm of Kavji Narsang who 
were tho agents of the plaintifls in making tho contract Tho 
two contracts were made subject to tbo rules of tho .Boinbay 
United Rico llerchants Association. 

The defendants denied that tbo firm of Ravji Narsang were 
the agents of the plaintifls in making tho second contract so that 
tho plaintiffs had any right of action in respect thereof and 
they submitted that innsraucli as tho sura claimed by tho 
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plaintiffs as damages in respect of the first contract did not 
exceed Rs. 1,000 tho High Court had no jurisdiction to try 
this suit- They further alleged that the firm of Khoorpal 
Dungersey was a partner in the plaintiffs^ firm of Mulji Dharsi 
and was therefore a necessary parly to the suit. 

■Without prejudice to the above contentions the defendants 
also alleged that they were at all times ready and willing to 
deliver the said hags of rice to the plaintiffs, but that tho 
plaintiffs never asked for delivery. 

They denied that the plaintiffs had suffered any damage and 
they disputed the price of the rice on the due date. 

The defendants further alleged that according to the rules 
of the Rombay United Rice Merchants Association subject to 
which the contracts in suit wore made, the plaintiffs and defend- 
ants were bound by the rates fixed by the Association and that 
the rate so fixed for the vai3a for which the said contracts were 
catered into was Hr, fi-U-O per bag upon the footing of 
which the defendants had become entitled under tlio said rules to 
recover from the plaintiffs the sum of Rs. 4B1«9'0 in respect of 
the first contract referred to and the defendants counter'Claimed 
accordingly. They further couDter«cla}med against the plaint- 
iffs in respect of three contracts dated tho lEth, I4th, IGth 
November 1008 under which the firm of Ravji Narsang pur- 
chased from tho defendants for the same raida 670, 1,340 and 
3,340 bags of rice at the respective rates of Rs. 8-14-8, Rs. 8-0-2 
and lU. 8-15-13, and alleged that in respect of these three 
contracts and tlio second contract ahoveoientioued they became 
entitled to recover from the firm of Ravji Narsang the sum of 
Rs. 1,381-14-0 by way of difference, no delivery having been 
taken by the said firm under any of the said contracts. 

At tho liearing the plaintiff ubandoned their claim on the 
first contract winch amounted to Rs. 60, 

£a7iachrji (with him Zowsdw and Daai) for the defendants 

^0 firm of Khoorpal Dungersoy is a partner with the 
plaintiHs and should havo been joined as a co-plaintiff. I’Jjq 
should therefore he dismissed. Sco Kelichs Kmldcs v. Naihn 
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J^hti^ran \\ Koon-lco W; MotHal Bee^nriatt 

V. GArf/iiMni HanrJrn Afa Gpt>in Jfntain v. ..fl. D. 

Satfocn ; AUm^ Btli v, ,V-dtt Kadtr f**. 

ILc pluintifT* c.nnnnl me In n Comlr»f Jaw nccorOingto the 
rate* of the Untied llJcc Merchants A*-’oc‘.ftllnn until l!ic A&so 
cmlion hn^plvtniUdcci-ic-n. Sea DD, 11, -IG; Leake on 

Conlrocl fhlh ctlltion), p. 075; Sroft v. ; Sf-urrier v. 

Xa Clorle^ ; Traitirr v. Pi-antT Virc Ait»rincf CeP\ 

Tlie pla^ntlfTh never nikcd for dcllvcrj*, Ihejr only demanded 
ft delivery order. Mt^ji OcTir.itJi v, Xatf-tlhet Jlireciflnd 

Indian Coatraet Act (IX of 1S72;, faction 03, tlenjamin on 
Said (5tli eilition), p. 605. 

T!ic plainlifTs arc bound to ftccept the retda rate fixed by the 
Association, this rate leaves a balance in favour of the defendants 
tThich tve D,\k for in onr counter-claim. 

Pirl-patnch (/’ni'crariV/ nnd Jinnah vrilh him) for tho 
plainlifis 

Tlic onus of provin;j that Klioorpal Dungersey U a partner 
is on the defendants. 

Kven if proved the suit shoidd not be dismissed. Sec Civil 
Procedure Code, Order I, Rule 0 ; ^tahahh DhnUa v, A'«?<^on«rt 
Bhalla 

Tlic eases cited by the otlicr side do not apply. They wero 
dismissed because at tljc date at which a necessary party was 
added they were barred by limitation. 

The plaintifT-i ore entitled to bring this suit. That point was 
decided when the summons taken out by the defendants to stay 
these proceedings under section 19 of the Arbitrotion Act, was 
dismissed, Tho defendants did not appeal against that decision. 
"NYc rely on the Indiarx Contract Act (IX of 1872), section 28 ; 


(U U6S3) 7 217. 

(2) aesi) 0 Cal. 815. 

(3) (1802) 17 Bom. C. 
(ft (1307) 21 Bom. 412. 
(5) (1901) 2C Ma i. 20. 
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(6) (IS66J5U.L.C.511. 

(7) [1902] A. G 44C. 

(8) (1802) C5 L. T. 823. 

(8) (]8£0> 15 Bom. 1. 

(10) (l^OS) 21 Mad. 373 at p 333. 
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Specific Belief Act (I of 1877), section 51 ; Arbitration Act 
(IX of 1899), section 19; KoomuA Chmder JJais v, Chundev 
KciiiW ; Crisp V. Adlstrd'^. 

Tile following rules of the Bice Merchants Association wero 
mainly referred to in the nrgutnent ns well ns in the judgment; — 
BvU J4.— AU UftdA ti£ iiiputeft telatlog to <«»€?««« (transactioua! shall he 

decided only ia the manner mentioned in these tales. And the exclusive aathetity 
to decide such disputes shall rest with the Committee and the As'ociatioa only. 
And it is on this express condition that conteact forms are aapplicd and erery peraoa 
signing such forma shall he taken t« liare knowledge of this express condition and 
to conai-nt to and ahidchy all tlie.'-c rules. The fanh-Comraittce and the Assoc ation 
thall decide the matt tspla-rtl before tliPiD US t'icy think vrop.r and each larty tj 
the ccntiact shall be at libctty to go to Cmit m connection witlj the aforesaid tians. 
aet.on only for the purpose of enforcing the jlecisioii t at is giren in Bcco-dance with 
these rules. If any party does not re-pect such dccisl n then vhatever order the 
SoVComndttce or the Asiociatioo shall m.«Vo against him he Bh.ill hare t j auhmit 
to aod if le decs not aabmit 1)1$ name aball bo struck off from the records of this 
Association, 

Fortransactuigoil tho aborc>ttcntioscd business relating ta cafefoKet 
««<for {transactions) this Sub-Committee shall nnet daily iu the rooms of tbo 
AssocUtion from -1 to 6 o’clock. It shall keep a note of the duly taida rates aud if 
tbep«rcluseTTeluseitota\ielbogoods>api>citaluin2i>aconiracl or if the Maiot 
fails to glre dehrery of the goods sold Of fads to give delivery in accordance witli 
the terms of the contrait or if any part, to the foi.tcact commits any defavdt nhat* 
crer then AS to any dimsgcs on account thciccf which the Sub>b'ommitteo shalltiY 
and award of aoy tth-r Una ol order winch it inaj ni^ke each party shall have to 
abide by the same and as tr any decision which the Sub-ComnuttJe or tho Association 
will giio ia any Jii.atter relating to a contract each party to the contract shall be 
regarded os bound by tbe same. 


J?u7e SO. - On the duo date, that is on the last date menfoned in tho contract, iitis 
Snb-CoinmUtcc will nUh the sals ol that E\ en j£ th.H rate ho less or 1 jghet 

than tho rate of that day y.t each of the jwties to the coutnet sbull consrdec him- 
Mlfbwud by the said sat: BO fixed. And m accordance tber,nith cfteh piity shall 
haieto finish rccrtvtugorinahing payments ouac;.ountof his profit cr Ji?ss iWtWa 
twenty-four hours after the doc d4U, And U tho coiW, goods *bal\ have been 
sold legally then each paity shall base to regard the diff«cuce between the rates 

rcalifcdbythesalonnatbocoulractratcBsprofltorlossauJ shall bare to receive 
or make paywent) thereof immediately after tbo goods are sold. And Jrr receiving 
or making inrh payments If any party to tbe contract make any default then what- 
ever order the ruVCommUtfo will make bo shall hove ta abide by. 

.1 ih, .l„e S«l. Co™„.tt,e Bcctingat the 

MK»\rtW wm, 11, cj c» iaxuM .11 Iht Ir.,,,,,,, „( Up Stlb-CoinmiliM l,„ ,5,^. 


CT (1850) 23CM.S5D. 


P) (187P) C C 5 I. «.«. 
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Khoorpal Dungersey is a partner of the plaintiff? That is a 
matter which must have been in the plaintiff’s hnowledge. 
Both he and Khoorpal Bnngersey know and knew throughout 
the suit whether a partnership existed between them. 

The defendant contends that the result of finding that 
Khoorpal Duugersey is plaintiffs partner must be the dismissal 
of the suit. To this the answer is that Rule 9, Order I of the Civil 
Procedure Code, forbids any suit to be defeated for misjoinder 
or non-joinder. Under the old Civil Procedure Code, section 31, 
it was enacted that no suit should be defeated for misjoinder. 

. But as in England where the Rule of the Supreme Court first 
stood in the same language, the Courts inclined to include non- 
joinder. Yet there is more than one obvious difference both in 
the nature and the results flowing from the two defects, jnis- 
joinder, and non-joIndcr. Misjoinder can do the defendant no 
teal harm, and remedying the mistake at any time, could not, 

. as far as I can sec, prejudicially affect in any particular, the 
course of the defence or attack. But non-joinder is altogether 
' a different thing. ‘Withholding a plaintiff and making him a 
witness, which is what the defendant alleges has been done in 
this case, might give the plaintiff an unfair advantage through- 
out the trial. Many questions urhich might be put to a plaintiff* 
could not be put to a witness; and the whole effect of state- 
ments made by an interested party, must be, when the Court 
comes to weigh and appreciate the evidence tested and judged 
by other standards than those tvbich would apply to the same 
statements made by a disinterested \yitness. If then a plaintiff* 
has designedly, with the object of strengthening bis case and 
evading awkward questions kept back a co-plaintiff, by a denial 
of facts which if proved would have entitled his opponent to 
insist upon having that person added at once as u. co-plaintiff- 
and has thus throughout the trial secured exactly the advantages 
he had in view ; it docs seem that merely adding that personas 
a cc-plaintifi* or a co-defendanl formally at the time of judgment 
is, from the defendant's point of view, no remedy at all of the 
^ wrong which 1ms been done. Taking a case like this if the 
Court finds when the trial is over, upon a painstaking lualyris 
ormuclicvaonco and loag considcralioa of many arguments, 
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Cettamly it is the defendant^*? right, if he can show that a person 
is plaintiff's paitner to have that person made a party to the 
bmR 5 bMt it is tnattsT o5 procedure how that person is to be made 
a party, and also what the effect of his not having originidly 
been made a party is to have on the course of the suit. All 
this is specifically provided for in O. J, r. JO, True, the words 
of that rule appear to contemplate cases where the misjoinder 
or non-joinder are attributable to bond fde mistakes, whereas 
here there can be no question of a bond fide or any otlier mistake 
at all. Still the fact remains that the law fays that no suit 
shall bo defeated for ntm-joinder, and as non-joindpr is all that 
the defendant alleges, I do not see how he can succeed in his 
further contention that if it is proved, the Court must oi'^miss 
the suit. I should be only too glad to lake that view if I felt 
able to do so. But os I am quite unable to read any such 
qualification as would be needful to validate the defendant's 
plea, into the words of the law, it follows that even, should I 
on the question of fact find against the phuntiff, I could not 
for that reason dismiss the suit. And merely adding Khoorpal 
Dungersey as plaintiff or defendant wmld not, as fat as I can 
see help the defendant now in any way, or assist the Court in 
more thoroughly and satisfactorily disposing of what is in issue 
between the patties. So far as the defendants might stand in 
need of protection against another suit in r*e‘5pect of this claim 
by Khoorpal Dongevsey, it is sufficient to nUe that that fitm 
has on oath denied that it has any interest in this contract, so 
that it would not be in a position afterwards to advance any 
claim upon it. 

Thus it becomps of comparatively little imporlanco to decide 
i\cv7 v,'hcthcT Kbooipai Hungersey is or is not the plaintiff's 
partner, But as a great deal of evidence has been led on the 
point and a good deal of argument addressed lo it, as in various 
ways it bas run through the whole case, colouring many parts 
of it, I think it as well btufly to tesume the evidence, and state 
my conclusion upon it, [Hib Lordslnp then discussed the evidence 
upon Iho question of partnership and continued.] 

I hold that there was a non-joinder, and that Khoorpal 
Doogerscy ougl.t to lavo been a ywty plaTOliff. But 1 do cot 
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whioli statutory enactment has been given in seolion 28 o£ the 
Contract Act. - And the question is whether the defendants' 
contention, if found to be correct, brings this case within the 
rule. 

First, it is to be observed that tbe contract in suit was made 
on a printed form supplied by the Association, That form 
R^ts forth the terms and conditions upon and under which the 
contract is made. It has been argued for the plaintiff more than 
once that he is not a member of the Association, and it is thereiore 
suggested, I would say, rather than contended, that in working 
out his liabilities under the contract form, he is entitled to bo 
treated with more liberality than a member of the Association, 

I do not think that that need be seriously considered. The 
contract was made for him by an agent who is a member of the 
Association, with another person who is also a member of the 
Association# Tbe plaintiff was an undisclosed principal. The 
defendant knew nothing about him j be made his contract with n 
member of the Association, on an Association form, binding both 
parties ta the contract to abide by the rules of the Association. 
It cannot be, and I do not think it lias been directly contended 
that the pluintid is not as much bound as his agent would have 
been bound had he been in reality, what he appeared to be, viz., 
a principal. This is not an isolated dealing; the plaintiff in 
employing Ilnvji Naxsang knew quite well what sorb of contracts 
he was empowering him to make ; and what he did, what the 
agent did I mean, in the exercise of his delegated power, appears 
to have been entirely within tlio scope of his ordinary and 
legitimate authority os plaintifF.s agent. Moreover for one part 
at least of his case the plaintiff himself strongly relies upon a 
rule of the Association imported by reference into this contract. 
It docs not therefore lie in his mouth to repudiate other rules 
similarly imported, 

F-xhibit A is the contract in suit; it contains those words 
‘'Till* conltacl jj ma-lo snhjcct to the rules framea by the Bombay Unitoil 

Blco Morebants Aa'«ociatioD. Each party is bound to cct in accordance with the 
lamc.'* “All other conditjoni rcUling to the ioiata, are in accordance with 
the ftforcvVtd mlci. Enel, party ndmils tint b, i, fully nnam of the snTne,” 
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Bolongashemaybcaljlotogot all tinas of lawful aecisions from the Sub- 
committee or tbo Rice Merchants Association. In other it is to ho 

understood that every person or persons entering into tbo hnlalaa in accord- 
ance with what is written .ahova appoints by these rules the Sub-Com- 
jnilteo aud the Association as its arbitrators and final umpire, and as to tho 
decision which will be given in accordauce.Trith what is written in these 
rules, the same shall he regarded as iheaTbitTator’s avraid." 

I pause to remark the ambiguity of such words as “all sorts of 
lawful decisions/^ That of course leaves a very wide dooi open, 
Any one may say, as the plaintiff now says, that he could nob 
obtain any sort, let alone all sorts, of lawful decision out of the 
Sub-Committee or the general assembly of the Association. 

The rule goes on— 

“Such being the case every person entering into a shall have to go 

beforo the Suh-Committec or to the A&socialion for getting any matter 
relating to the lahala decided ; and if he may not hare beeo able to enforce 
the decision given by tlicm In accordance with these Jules, then in that 
case, he can go to Couit only for oaforcing such dcotsiou.” 

That is the rule upon wliicli the defendant chieHy relies. Ibis 
of peculiar importance as constituting the Sub-Committee arbitra- 
tors, and the Association tbo final umpire of all matlers in 
disputes over vatda soudas. And the question of course is whether 
to that e.Ktent it is not quite a lawful agreement which the 
Coiuts would enforce. So much of it a^? compels members to 
accept any decision as final, I liave already said, is in my opinion 
unlawful, and would not be recognized to the extent of shutting 
any member of the Association out of the regular Courts. 

Now although the plaintifi did not submit bis grievance 
in person to the general assembly of tbo Association, he lost no 
time in protesting against the rate fixed at the meeting of 
the 30th November 1003, and as a matter of fact a general 

meeting was called, and alUhot is in contemplation in Rule 4G 

seems to have been done. It is true that the plaintiff was 
not present. Hut that was Iris own choice. He refused to attend 
any more meetings of the Association after tho 30tU November 
because wbAb had happened there bad, ho fays, convinced him that 
be could not hope for fair treatment. But ho sent in Wer’s 
letters, and Ihcrcforo made it plain that he had a grievance of the 
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party out of Court. It is only tliose in whose favour the 
assembly of the Association has pronounced that may go to 
Court to enforce that decision. Those against whom it has 
decided have no remedy. That 1 think is a proposition wliich 
needs only to be stated to carry on its face its own refutation. 
Doubtless the Association may expel, if so advised, any of its 
members who break this imle and insist upon bringing their 
grievances to trial in a Court of law. 

But assuming for the purposes of this discussion that the 
procedure provided for the .settlement of disputes by the 
rules of the Association is really procedure by arbitration, 
then at most it might be contended that until any dis- 
satisfied member had tried his chances in the way provided 
by the rules ho could not be heard in a Court of law. And 
that brings us back to this point, that if there is anything at all 
in this contention it is exactly what would be jnoteriaHn any 
contention of the samekind advanced under scctionlO of theindian 
Arbitration Act. And that again is always preliminary, and is to 
bo decided in lm%nc. as it was decided in this suit. Supposing 
that Davar, J., decided it wrongly, and I should be very slow to 
think that he did, what is the result ? Only what might always 
happen, viz., that a reference to arbitration had proved abortive. 
Courts are not infallible, and as long as they have to decide in 
each case brought before them whether a suit ought or ought 
not to be stayed for the reason given now by the defendant 
there is always an equal chance that it will not bo stayed. To 
go beyond that and, at the close of the trial, to contend that the 
plaintifl cannot have the benefit of the litigation at all (if he 
should prove successful), because a reference to arbitration was 
not carried out in whole or in part, seems to me an extremely 
strange proposition. Indeed,! do not really know how the 
defendant would work it out. If the Court w’ere to hold that 
Rule 40 required reference of the particular matters now in suit 
to the arbitration of the Sub-Committee and after them to a 
general meeting of the Association, does the defendant say that 
the Court should dismiss the suit and remit the plaintifi to 
where he stood in December IfiOC f What would be the result 
of that T Only that the plaintiff would have to go tlirough the 
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fixed under Rule 30. AH the disputes which arc contemplated 
seem to be disputes between member and member about vaida 
and other contracts, not a dispute about the correctness of the 
rate decided upon to be the standard of settlement. In that 
connection it is important to pay careful attention to the word- 
ing of Rule 30. The rule says nothing about impartial persons. 
It only says that the Sub-Comraittce shall fix the rate ; and all 
members of the Association shall be bound by that rate ; and 
shall pay or receive differences on the basis of it, and that should 
any member make default in settling on the said basis, he shall 
be subject to any orders which the Sub-Committee may make in 
that matter. Now it looks as though the concluding clause 
contemplated possible disputes to arise after the rate has been 
fixed, and Rule 37 provides inter aliOf as I understand it, for 
the seltlcrael of such disputes. Then no doubt it would bo 
necessary that the persons entrusted with making the settlement 
should nob be the parties to the dispute, and should in that sense 
ho impartial. But considering the nature of the Association and 
its composition, it might very well be that no quorum of “ im- 
partial " men, in the sense of men having no contracts for tho 
vaida, could ho found ; and so I suppose tho Association would 
not insist upon that special qualification. And as a matter of 
fact when we look into what has been done it is clear that the 
Sub-Commitcc has comprised men who had vaida contracts. If, 
as the plaintiff now contends, it should have consisted of at least 
ten or elven members, it is obvious that it might frequently 
have been impossible to find so many or anything like so many 
out of a body of, say, forty or fifty, all rice dealers who 
had no forward conlrocts. So that whilo no doubt under 
tho general language I have already quoted from Rule 46 
all these proceedings arc declared to partake of the nature of 
arbitration proceedings, tlic only proceedings which might be 
thought to bear a close analogy to, and bo governed by the 
principles applicahlo to what tho law understands by arbitration 
are those which would bo called for when a dispute had arisen 
ajttr the fixing of the vaida rate, between members of the 
Association upon other points of Bctlloment. And it is only 
when a momber has failed to have recourse to those proceedings 
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Now though by analogy, and really loo in tbc last analysis, 
this fijsing of the rjiVAi rate svas on act of arbitration (for 
what else could it bc?J, looking to the scope nnd clinmclor ©fall 
the rules together it can hnrdJy bo treated from Iho same legal 
standpoint as quite normal nrbilrnHons. TJic first principles 
of ordinary arbitration require that the parties should bo heard 
before tlio arbitrators, and that the arbitrators should bo 
impartial (I speak now quite generally). But under Rule 30 it 
is plain that no hearing svas contemplated or c\cr in fact took 
place since the founding of the Association. Nor, as I have 
already pointed out, is it likely that in view of the restricted 
field from which the arbitrating body had to bo chosen, impar- 
tiality in the strict sense was made, or was over intended to bo 
made, an indispensable qualification. In the history of the 
Association there can bo no doubt that before the 30th November 
1906 many members who had vaida contracts sat on the Sub- 
Committee appointed to fix the raicbr rate. And it would appeor 
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from the tenor of the plaintiff’s concluding arguments that ho 
does admit that under the terms of his contract he would have 
been bound by a rate fixed in accordance with the rules. Practi- 
cally no doubt he would, though for the sake of consistency I must 
again point out that any contract, not only to refer to .arbi* 
tration, but to accept the award as absolutely final, goes beyond 
the true principle. That is to say, even if the rate had been fixed' 
strictly according to the rules, I doubt whether any member 
who was dissatisfied might not come to Court and try to got the 
rate set aside on such grounds as fraud or misconduct. I 
.say the practical result would be much the same as though no 
such course were open to him, because, if all the rules had been 
followed it is hard to believe that any Court would interfere in 
favour of a dissatisfied member. But I do not doubt at all that 
the Court would have the power to do so for sufilcicnt reason. 


And in this conuection I may take up an argument which pro- 
perly belongs to the consideration of the preliminary objection, 
namely, that oven if the rules arc rightly construed to mean 
that it is only for the settlement of other disputes, not for the 
settlement of disputes about the actual fixing of the vatda rate 
that a scheme of arbitrators was framed, still where iu fixint? the 
rate under Rule 30 there has been such a wide departure from 
what the rules enjoined as to make the whole of that proceed- 
ing invalid, a dissatisfied member would be absolved by that 
initial illegality from all further duty of obedience to the rest 
of tho rules. If, l.ou-ever, I urn right in hueping these two 
mutters sepurute, I do not think that it would necessarily follow 
that a member of the Aesociation who was dissatisfied with tlio 
manner in which the rate was f..«d would necessarily beat 
libcity to Ignore all other provisions i„ the Rules sending V 
before other bodies of the A.ssociation for redress and e° ^ 
once into Court. The n.ving of this it; 1 1 met r 
winch presumably all or a maioritv of fbn a * jn 

always be mterested, aad in ^eaVlLhlr^tnir'" 
recurring dispute (potential at any rate) between tl o * ^ u" "" 

.-ilh which the rule lays down the Zo 7LX tTlTZ 
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manner in wMcJi it o!*«-.Ijfnrv» {n ttj'' imTn'’'>IjAtc rc»utU 

of the proec!t:rC| ii tn" t? in-lirAl^ thnl when the 

A«i'eei.nlhn fratn^l th'^ir riV», th^r inl^ntlnnaUp f«t the fixin;j 
of the rai-fi nte on n ilifT tent fo-^linq !ro:n rjillnar/ ccci'lcnlAl 
pci^onal ili'pnt^'t an 1 «li 1 nol c''nt<-*nplate nny ctc'jtim Rinj; 
lahen (a it. Tint however, I tr.tj**. n ltnil i* wrihcnM \>y 
what ha** hnj.prnr- 1 in the prr*cnl for after the phlnlllT.^ 
party hnil an-W'-nl tn lawyer** letter*, it nppe.an that 

the A^^ocnlion »!i>l rceon^Mlf r the <|tK%it'~n nn'l (tn the fihwncc 
of the plninlifT 't)>o refu*el to ntleti‘l| ffiifiiftre 1 the riirfa rate# 

Hut the roilly important qticition winch nrl'e;! ria foon aa wc 
have more or Ic^a rnce'‘fully cle uc«l the way to it thtoii;;h the 
inttlc.acic? of there ^ectna to l*e wheih'-r in ihc pariiculnr 
instance any metnher of the Aa'aciatioa i* l>oiini! hy the vittiln 
r.alo tlxc<l on the HOth Kovcml^er l?0i> ? The phaintifT say* no, 
for the follow in;; omens other rcasona 

1, Tlmt the avliolc procceJiiift went on in violation of tlio 
mles. 

2. TJmt one nl lout of lho?e who servcil on tho Sub- 
Comiuitlec to fix this rjtdi rate was not a incml>cr of tho Sub- 
Committee ot nil. 


I?W. 


Urtif 

Twfrro 

». 

r.iTir 

Dmir. 


I admit, says the plainlifl', that I was bound to occept 
tho rate fixed for the vatiia, in accordance with tho rules 
but I was not bound bcciuso I never contracted to accept 
a rate avliich was fixed, not occonling to tho rules, but in a 
manner which certainly I had never contemplated, and did not 
assent to. And it wms added that what hoppened at tho meeting 
when looked at in tlio light of this contention was immaterial, the 
point being not avhether protests avero or w’cro not made, but 
the fact that the rules did not authorizo what was done. 

There is however a way of looking at this question w’hich w'ould, 
or at least might, mako tUo plaintifTs conduct at tho meeting 
material. For, if although owing to differences of opinion the 
original intention of appointing a coniinittco of twelve in accord- 
ance with the rules could not be carried out, yet tho plaintiff 
and all others present did consent to a substitution of another 
a 1314—5 
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tribunal fot the tribunal provided by tho rules,, then to that 
extent it might he reasonably contended that they made Ransi 
Devraj, Amarchand and Morarji their arbitrators for the purpose 
of fixing the rate, and would in consequence be bound by the 
award given, unless it could be shown that it was procured in such 
away that a Court of Justice would set it aside for that or some 
other sufficient reaon inhering in the composition or conduct 
of the arbitrating body. 

Now let mo look a little more closely into the materials 
upon which the rival contentions are based. When the 
Association was founded, or at coy rate when the rules 
were drawn up, in March 1902, rule 2 appointed the Sub- 
committee. It consisted of four oftcio and eight appointed 
members* The rule does not aay that the Committee shall 
consist of twelve persons* It merely names twelve persons, 
and constitutes them to be the first Sub-Committee. Rut it does 
appear to mean that four at least (the es o$cio members) shall 
altodyt be members of tho Sub*Commictee, and tlie implication 
of course is that the total number would exceed four, Oa the 
other hand, I do not find anything to lend colour to the contention 
that twelve was the minimum number or that there was (unless 
we take the four €x officio members to be an irreducible mini- 
mum) any minimum number. And looking to the course of 
business in the Association and what we know has been done 
and passed unquestioned, I doubt whether there is as much 
force as the plaintiff thinks in bis argument that the Sub-Gorn- 
mitleoof November 80th was incompetent because it consisted 
of only three members. All sorts of business is entrusted to 
this Suh-Committee, which is no doubt a standing Sub-Commitlco. 
And rule 30 certainly says, this Sub-Committee shall fix tlio 
vaida rate. But I am not prepared to go the length of saying 
that that moans necessarily tho whole of this Sub-Committee. 
We mast remember that tho rules are very loosely, often very 
badly, worded. They appear to have been drafted by tho Rice 
llcrclmnts themselves without legal assistance. And I look upon 
them as intended to give a general, rather than an absolutely 
and rigidly accurate description, of tho manner in which the 
internal business of this Association was to ho conducted, and 
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ill (li*pulc*5 ^rcrc to l*c coropo*?*!. Some cla'llclty of con^lnic* 
lion I lltink lo be permitted. And it ^bown lliBl on 
one previous occ'vion nt nny mte tlic tei^a rale wns fixed by 
fonr members only. No exception oppenrs lo bnve been tiken 
by finyonc lo llmt deparltJrc from the ordinary procedure. The 
ordinary procedure, I inny ndd, oppenrs lo have been to nominnlo 
fomc twenty mcml*crs or ►o and then to rclecl twelve from them 
nt the meclin;; called lo fit the raiitt. Now that again shows 
how difilcull it is to keep lo any literal interpretation of tho 
rules. For as far ns this record goc*, iinlcjs I am mistaken, 
the Court has not been told that the number of the Sub*Com- 
miltcc was «o much enlarged as to make the naming of twenty 
persons, all members of it, po*'ible. And yet naming others 
who were not mcml)cr» of the Sub-Coimnlltco as cUgiblo for 
selection lo fix the rJiWa seems lo imply that the literal application 
of Itulc 30 had ceased to Ic lUMstcd on. If in that important 
particular, a particular be it noted on which the plaintifl much 
relics when he objects lo the inclusion of Slorarji in this 
Sub*Coramitlce, then why not in other particulars which nro 
not even procrlbcd toUdm v<rli$ by Die rules, such as tbo 
ininhnum number, and so forth. 

However that may be, the material facts arc tlml tho Associa* 
iion, os all such Associations naturally would, includes buyers 
and sellers, or os we may call them for convenience Bulls and 
Bears. Tho Bulls wont a high rate fixed ; the Bears want n 
low’ rate fixed. And underlying all this is of course a suspicion, 
to put it no higher, that a considernblo number nt any rate of 
these B{>.cal!cd vaida contracts are purely speculative, even 
gambling. Tho Bulls mean to force a high rote and fo profit 
by tho difTcrcnces ; in the same way the Bents want to force a 
low’ rate and in their turn make their profit out of dificrences. 
In such contracts it may very ■well be doubted whether tho 
parties have in conteraplotion anything more than tho difierences 
upon their speculative dealings which will be determined by tho 
I’flidfl rate. Plaintifi‘was a Bull and tho defendant was a Bear 
for this vaida. A few days before due dale, plaintiff seems to 
have got wind, or suspected an intontion on the part of tho 
Bears to force an unfairly low rate on the A'^socialion. Theorc- 



TfeE INDIAN DAW REPORTS. [VOD. 552IV. 


tically of course the due date rate should correspond ^vith the 
actual msirket rate. Rule 30 provides that the mere fact that 
it does not exactly correspond Avith the market rate, is not to 
be a ground of objection. But it clearly means no more than 
that the Sub-Committee is not infallible, and indicates that the 
object in view is to fix a fair market rate of the day. It 
appears from the accounts which the plaintiff and his witness 
give of the meeting that the Bears were in the majority. And 
there were mmours flying abont a day or two previous that an 
unfairly low rate would be fixed. On the SIth a preliminary 
meeting bad been summoned at which twenty names had been 
put forward, and according to the summons the meeting of the 
SOth was to select from them twelve to form the Sub-Committee 
to fix the vatda. Alarmed at what was going forward the Bulls 
went to their Solicitors and got letters written to the Association 
protesting against any unfairly low rate being fixed. These/ 
letters wei'o read at the meeting of the 30th and gave rise to all 
the trouble which has followed. Instead of proceeding at once 
to business and choosing twelve men to servo on the Sub.Com- 
mittce, Moraiji appears to have asked the plaintiff (when I say 
the plaintiff I mean o! course his representative) what bis 
objection stated in the letters really was. To Ibis the plaintiff 
and his friends replied by nominating on behalf of their party, 
five men, including Morarji himself. Then one of these was 
rejected, and Morarji said that if they look up that attitude for 
the Bulls it would be necessary to nominate four men from 
among the Bears. Then a member, Karamsi, rose and said that 
at this rate they would never get to business, and ho would 
name three men who would command the full confidence of all 
to fix the rate. He accordingly named Amarchand, the President 
of the Association, and one of the plaintifTa own men, Morarji, 
whom the plaintiff bad himscU first named, and Ransi Devraj 
who is a defendant. This was seconded by Bhata and according 
to the defendant and the minutes was carried by a show of 
hands afniar UmoUmte. Bhimsej- Bhanji and Fnlch linhomed 
who were nil Balls, awenr that bo far from this proposition heinc 
carried annnimonsly thor vehemently protested, but no attention 
was paid to them. 
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Non nif p'.* ff r >nVc <1 fTpimcnl, llinl llic tlcfcn'lnnl'fl 

\tr»Kn i«i Injf', ^vliai xrnuM llic p-j^UIrn ? Htirclr rvn informn^ 
lul tiol ttio qtnlr ft loftrMlrntton 

tn linr*i fomm-Jjal t«, f.1ltion;;Ti m ilotiM tliffcrcnt 

fiom, llic onlinnry lin^'* ItM florm by 11»o itilc*. If J:nowjnfr» 
tliry ftll lltrn *H'!, iV.nl nan'i Drvrnj trft* n IJcnr, ftntl even 
luppo'inp lliftlOiry liRf! ’utUirp n!«oHt ,'Iomfji, ycl m 

fftr I cnri f'-c fmtin;: iin more itfi'oii chrn {Jmri (o krion* 
Hint lie n;;ain»t tlicin, \vhil<' Ujfv were qtiilc Mire llml tlic 
ino'l innticnlinl imti of Ihe lliicc (Atnnrclmtu)) wfti on tlicir 
hMc, llicj* <li(l ncccpt llic<e llirce men to fix l!ic nlc, Inkin;; 
tlicir cliancc of one certainly fftit one «lotiLlfti1 fnclor, ngninst 
one ndvcrfc certainly, liow cotiM it Iks iwnl ihnt llicy did not 
Mibmit tlic question to the drci*ioti of tl>r«e ihrcn men, or that 
when they foun<l that tlmt decision wns unfavomMc they cotild 
rcputlialc it for that nnd that reason nlonoT Dhimscy, who is 
a very bad witness I may remark, tnya that he did not object to 
the men Imt to the proceedings. Immediately after ho makes 
it plain (hat he did olijcct to tlic men. But what seems to mo 
more important is that he waited to see what rate they would 
fix. lie wos fitill inking Ms clmncc. So, (liongli Bliimscy 
I3hanji and ratch jrahomed tay they protested against tlio 
constitution of the Sub*Conimillco it appears that they botli 
waited for the announcement of the mic. 1 should have said 
perhaps that oUhougli llorarji evidently took the nomes 
mentioned by Tlhimscy Dhanji to be those of Bulls, the witnesses 
themselves soy tlmt they only wanted impartial men, neither 
Bulls nor Bears, and that the names they gave, svero those of 
men who to the best of their belief had no controcls for that 
taida. Fateh llahomcd says that ho went to tea oftcr lodging 
his protest through Dhanji ond Bhimsoy> but it is clear that ho 
waited to hear the rate, because ho says ho accompanied tho 
other two, when the meeting broke up, to their solicitors to lodge 
another protiist. 

Now tho defendant contends that Rule 40 is wide enough to 
give the Association power to deal in a difEcuUy like this, with 
the emergent question of settling the rato and to authorise tho 
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soltlemenfc to be mode in a way which is not apparently the 
ordinary way or the way in which the Rules meant that it 
should he fixed. I do not attach much importance to that. 1 
apprehend, though I confess that I construe these verbose and 
intricate rules with a good deal of diffidence, that the intention 
was where necessary to call a special meeting of the Association 
for any special emergency. No emergency was in contemplation 
when the meeting of the 80th November was summoned. It 
had been preceded by the meeting of the 24th and there was no 
reason to foresee any hitch or need to depart from the recognized 
procedure. The meeting of the aOth was a large meeting and 
a fairly representative meeting. That cannot be denied. But 
it was not summoned as a special general meeting to deal with 
n particular difficulty, nor when the difficulty did arise was any 
attempt made to meet it in that way. Unless indeed it can be 
argued that putting a proposition before the meeting and getting it 
carried in supcrae.ssion of the ordinary role went so tar, I doubt it. 
I doubt whether if the plaintirs patty really protested, as they 
swear they did, and went on protesting, it could be held in any 
Court of law that merely by reason of their formal contract term 
to accept a rate fixed in accordance with the rules, any one of 
them upon the premises so far assumed would bo bound to accept 
this rate. If I am so tar right, it will be seen that the sustain- 
ability of this objection may really turn very largely upon what 
plomtifT considered relatively immaterial, namely, whether in 
tact he did object and persist in his objection when the departure 
from the mice was made. Upon this point there is a great 

conflict of evidence: man for man the defendant’s witnesses are 

immeasurably better than the plaintiff’s. But no Jud^c of 
expenencocarcstohetoomueh inflnenced by demeanour and 
oemcanour a^one. The cool and harily liar often makes an 
infinitely better witness to all outward appearance than the 
nervous, excitable, irritable man who is easily drawn by counsel 
and while really speaking the truth or more of it than the other 
makes a a-ery poor show in the witness box, so ’that I avirne; 
press loo hardly on the avitncsscs for the plaintiff mcrciv tie 
they impressed mo most unfavonrably. Ld if it wer ^ 
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tolvcfi cm loOi f-uUx, I fliouM tiol l.r*5!a!<? io tcwfl Ihe 'torj* cf 
the xvUncf'c^ for ITk* <Ufcnc<*. Util l--fr,T-c «!'-isn;; lliat, I CAnnut 
ihut try eyci to cl!icr c:n'jt!ctal;on« tli? prolabillllc^ 

of U.c»c rival versions of 'tl.nl l^o): fUct* aI the mcclinp. 
ComiJerin;; tlial Iho pUintiff Im-l prot^^lM In clvancc, tliat lie 
ftdmiltc<lly optnf'l lli'i <li»cti«\inn, l*y upon liAvin;j 

itnpatiial men or nl Ica^l mrn wliotn lio <!cc!Arc»l or tltougltl to 
be iciparlinl on the Gommitlee, con»Mcting furtlicr that when 
tills propoMl fell throngh, one ftt Irn^l of the llirce men natnctl 
WM ft known j-cllcr on 0 large fCftlc fttrl Hmt imincJIaloIy nftcr 
the rnte was publi»hc<l the plaintiff went Klralght off to Ins 
solicitors to protect ngnin, fttnl that Ins party pulllshcil in the 
papers a contradiction of the nuUioriAecl version of the meeting to 
which the Association had at once given publicity, I muat allow 
that there is, as plaintiff Allege^ a considcrablo antecedent 
impTohahillty that lie would have assented uneoDililionaUy to 
the nomination and appointment of the three men to fix the 
rate. Ttio point is how far that antecedent probability ought 
to bo allowed to outweigh the positive and, as far as I can see the 
strong and good evidence of defendant's witnesses supported 
by the minute book of the proceedings 7 It is after nil a qualified 
probability to this extent^ that while no doubt it is most unlikely 
that the plaintiff and his friends were really pleased svilh what 
was being done, it by no means follows that they were so 
dissatisfied as to carry their early protests to the length of 
setting the authority of tlfc Association openly at defiance and 
refusing to accept a mtijorily vote. 

Some light too is thrown upon the conflicting accounts of 
what really did take place at the meeting by tho subsequent 
correspondence. Exhibit Q is tho letter which the plaintiff's 
solicitors were instructed to write immediately after the meeting 
while every fact was fresh in the minds of tho persons instruct- 
ing them. Then too, if over, the plaintiff's party must have been 
smarting under a sense of their recent injuries and defeat If 
everything had been carried in a high>handed way, as the plaint- 
iff now alleges, surely they would have made that an additional 
ground of protest. But do they 7 Not at all. Their objection is 
restricted to the disqualification they urge against two of the 
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members. It turns upon their allegation that both Ransi Devraj 
and Alorarji wero interested, as sellers for that vaida and they 
deliberately pin it down to the words of Rule 35. It might bo 
replied that the Court would bo hasty in assuming that the 
solicitor’s letter necessarily contains everything that has been 
poured into his cars by two or three indignant clients. My own 
short experience on tins side of the Court has shown me that 
as a rule attorneys do not err on the side of brevity or concise- 
ness. But I will not lay too much stress on that. I will allow 
that a wise attorney might exercise his own discrimination in 
selecting from too abundant materials those which he thought 
would best servo the interests and the purpose of his clients. 
And therefore it is of course possible that the plaintiff’s solicitors 
thought that the strongest feature in his case was what appear- 
ed to them to bo the infraction of Rules 30 and 35 ; while tho 

Bupplcmentary points arising out of the conduct of the meeting 

and tho manner in which tho Sub-Committeo was appointed 
wore deemed to bo comparatively unimportant and negligible. 
But it is a little strange in view of Bhimsey's statement that it 
was tho procedure and not the men ho objected to, to find that 
ho there and then goes off to his legal advisers and instructs 
them to complain of the men and not of the procedure. Nor 
does this letter stand alone. On the 30th December after tho 
aggrieved parlies bad had ample time to deliberate and arrange 
their complaints, they again instruct their solicitors to write to 
the Association, The letter is Exhibit S. And hero again wo 
find no specific complaint of procedure though the letter certainlj’ 
does seem to lo to contain in-structions that the instructiiif 
persons were not satisfied with it. But there is somethin'^ in E 
which is more important, lending colour as it docs to the conjec- 
ture I have hinted at, that while the plaintiff’s party opposed 
the nomination of the three men who were appointed by a 
majority to fix the rate, they did not carry their opposition 
further than tho initial .stage. One at least of the dissentient 
members appears to have instructed tho solicitors to say that 
finding further opposition hopeless ho allowed the majority to 
have their way. Now that is precisely what I riiould have 
thought from tho fact that Bhimsey Bhanji aud Fateh Mahomed 
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all wailed for llic announcement of the tale, most probaUy did 
happen in the ca^e of nil of Ihcm. When Ihey found that 
their own idea of pcUinj; n compoMlo cointnUicc contilnln" four 
nl least of their own nominees appoinlnl linpracllcalle, and tlio 
pcn'c of the mcctlnp r o pl-.inly n/;.iin*l tl^in, it U nalural llmt 
they should have ncfiuie'ccd, fuHenly pethap*, hut s li!l ncqulcsccd 
in tlic motion put hy Karnm*!. Tor llmt nt any rate pavo lliem 
on the whole much b-ller chancca than, according to llicir views, 
they were likely to have if ihe committee had consisted of any 
twelve men picked up from that meeting. Oinerve that they 
say there were only lliree or four lUdh prc'cnl. In Ruch a 
cominillco their nomincci would Imvc Wen oulninnhcreil, and 
owing to tlm undiegui-cd manner and motives of election, tlicy 
could have expected hut little con-idernlion from their opponents. 
Whereas in this rclcct connnitlco of tlirco they had a very 
reasonable prospect of tccuring a majority. It is tlicrcfore lc«s 
improbihlo than at tirsl sight, it appeared, that the plninlifT 
should have acquiesced in the appointment of Ainarclmnd, 
Morarji and Ilansi Bevraj to fix the ralo and if tho’plnlntlfl did 
80 consent, although only tacitly, I think it wotild be difiicuU 
to say that he was not hound by the award, unless he could get 
it set aside on any of the grounds upon which awards, otherwise 
lawful and regular in inception, may be get aside. 

Thus far of the probabililic**. Now I turn to the evidence. 
As 1 have already said I regard th-at of the defendants ns much 
better and more trustwortliy than thot of the plaintilfs. And 
not only this, but we iiave the minutes of the meeting, and these 
minutes positively curroborato the defendants. A great deal 
has been made, and very naturally made in argument out 
of the interliiiediioti. Tliis iiiterlmcntion consists of precisely 
the passage which according to the plaintiff the defendant would 
have inserted had he hud in mind a planned fichemo to defeat 
the plaintiffs' present cisc. It says that after the nomination 
of the three os a special committee, full liberty was accorded to 
every member to speak ond urge objections, but every member 
present at the meeting very willingly agreed to accept whatever 
rate the said three persons would unanimously fix.” Without the 
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interlineation the minutes wouU have gone on '‘therefore as no 
body opposed the proposition the abovenamed three gentlemen 
met for neatly half an hour, etc.’* And it appears to me that 
really that passage was quite enough to servo the purposes of 
the defendants. It formed an undisputed part of the minutes, 
and it states the cardinal fact that there was no opposition. 
Whether anything is really gained by the amplification contain- 
ed in the interlineation, may be doubted. But ev’cn supposing 
it was an after-thought it ■was a speedy after-thought. For it 
is certain that the words were put in the press communique 
which must have been sent off that evening. The evidence, 
leaving more guess work aside for a moment, is that the words 
which now appear as an interlineation were in the Secretary's 
rough notes. And'it certainly seems th.at they must have been, 
or they could hardly have got into the papers the next mowiing. 
Tho evidence is that when the minute book was written up 
from tho rough note<«, these words were omitted, and when 


tho book was submitted to Ransi Devraj, and compared with the 
rough notes, ho noticed the omission and ordered the Secretary 
to write the missing pass.ige in. It is contended for tho plaintiff 
that this is, on tho face of it, improbable, since the minute book 
as originally written runs on grammatically and consistently. 
But surely that might account for the omission. If there had 
been a break in construction, tho copyist roust have noticed it 
at one?. But where, if the whole interlineation be omitted tho 


sense remains substantially the same and there is nothin^- 
wrong with the construction, it might well be that the words 
had been left out through a honA fide mistake. Another 
point taken by tho plaintiCE is that tho rough notes arc 
lost. But I think nothing of that. Rather I slioukl have 
thought it singular liad they been preserved. When a Secre. 
tary takes down rough notes of wlmt occurs at a meetiix^ 
and afterwards writes them into the permaneot minute 
book I believe that it h commoner for him to throw away oi 
destroy the rough notes than to keep them. This interlineation 
13 initialled by Anmrchand the President, showin.. that Z 
accepted its correctness and he is, if not actually '‘a r.uijl 
WmsoU.onootthopIdnliir. mcu. At tho subsoqLt Loting 
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of Ui** 2‘*lU PtccmWr xvcr** ^ ‘.tl lo Ihc tncclln;; in 

tlic nf-nnl wny r.n-l cntrl'‘<l rn<l *.jp»C'l 1»y tlio Prcidcnt («co 
Pxliiltil nr). 7li’is tlic cHici'l rcconl wliuli I f:o no roa'ion to 
»louM Unn onl t1;o lt»Ui:io»y c«f !tnn«i Do\rftj nn<l Momtji. And 
uj'on n c.'^riful cnr.'Mrmlirn rf nil tlic'c innlotinls I liold 
that llip ]lrkintiff <li«l con'rjii to the nj>f ointment of Pfin'i 
Devrni, Mororji nnd Atnorclmnd to fix the into. 

DouMlrv* n ftirlhrr quolion ini;:ht nrift* on tint whether 
doing ^o wr.’^ vithiti the ^co|>c of hi<» nuthority m nn ngent, 
fo ns to 1iin<! the real plamtifi, who wn5 not present r.t tlio 
time, nnd Hint ngain would lead np to n con'iderntion of 
the very difiicuU question how far in incrtanlile dc.i!ing4 
cf this general nnd more or Ic‘s ^tcn'(.ty^>cd clmmclcr nn 
agent 1ms nuthority to Mud his ptincipsl to fuhmit to nrhi* 
tration. Tor it might l>e paid ihnt while iho plnintiff cine* net 
conte''l the nuthority of Inn ngent llavji XnrNing to sign llio 
contract for-i nnd t>o to hind him to abide hy nil its conditions, 
that authority <loes not go the length of nmking him the plaint* 
ifi’s representative for ficlccling a wholly new body of nrbiim* 
tors not contcmplfttcd by the Holes. And this in turn raises 
another qucfllion, namely v.hothcr assuming that the rate fixed 
was binding upon nil who were present at the incellng, nnd 
must therefore constructively at any rale bo taken to have 
assented to the constitution of n new tribunal of arbitration. It 
would have the like cOcct upon other members who svcrc not 
present. To answer that, which is really Iho practical question 
raised, it is necessary to consider I think not only from tho 
strictly theoretical legal, but from practical merenntilo side, 
what commonly happens in tlic conduct of such afiairs. 'Whero 
a body Hke tho Rico Jlcrchnnts Association meet to select a 
Committee and then empower that Committee to fix n rate, I 
suppose that tho procedure is very much like that of any other 
club or lay Association. Probably it was tho intention of all- to 
abide by the rules, as'juraing for a moment that tho rules made 
a particular procedure imperative. But when it was found 
that owing to unexpected obstruction strict adherence to the 
rules would lead to an impasse, tho sense of tho meeting might 
override the technical dilTlcuUy, and suggest n short cut to tho I 
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desired solution. Thus a new proposition like that of Karamsi, 
might be put, and then if the meeting which was essentially 
a general meeting carried this proposition unanimously, which 
is what the evidence shows happened on the 30th November, I 
do not see why a Court should stickle too much over the terms 
of particular rules. The general meeting is in the last resort 
the legislature of all such bodies, and the sense of a general meet* 
ing ought to be enough, I should thinks to warratit a formal de- 
parture from the ordinary procedure. I say a formal departure, 
because after all what was carried at this meeting and then 
done, does not appear to me inconsistent with the spirit of the 
■Rules. Not was it after all such a very startling innovation. 
On a previous occasion, as I have said, a very small Sub-Com- 
mittee fixed the r.itcs. It was uot quite so small as this, and 
I do not think it laboured under the one special detect upon 
which the plaintiff insists, that all its members were not mem- 
bers of the standing Sub-Committee, But the object of the Asso- 
citition in procedure under Rule 30 is to get a rate fixed to be 
the standard of difTetencos. And if a general meeting chose to say, 
" For this raida wo arc content to take a rate fixed by three of 
our leading men, 1 do not think that this really constitutes any 
great deviation in principle from what Rule 80 intended. 
A good deal has been made out of the plain advantage that 
was to be secured by maintaining the members of the Sub- 
committee at a high figure, say ten or twelve. But is this 
really at) great fjnn advantage as it is made to appear? If 
the Committee consisted of ten Bears aud only two Bulls 
which might well happen, the Bulls would bo in a f.ir worse 
position than if it consisted of one Bull and one Bear, aud 
one doubtful member. For what do we find that the procedure 
in fixing the rates 1ms ordinarily been? All the members 
apparently write down wlmt they consider the vaida rate should 
be. Jt nppc.irs that first a rough incasuro is agreed upon, and 
all arc bound not to vary more than four annas above or below 
iU Tlicn when all the members liavo stated the figure each 
has choscD, an average is struck aud that average is accepted as 
tho rnida rate. Whetlicr the body consUts of three or ten 
there not likely to be much practical difference, unless the 
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whole WIt l»e cf rne tn;ri'l, wl <n D'l nn wnfft’r r\\t mlghi 
ci-'ily l>c nnnoancf Now if wr Iwm r.{;n>n Id llnlc •IC wc 
find llial ihc A»«Dchli'-^ chntir I ca«:« c f dllTictitly 

M'l tmergrntv, nr^l Or.V \\ ll.V, in nil Muh c.vc^ ft 

general tncfling of the !«' callc'l, nn'l Ihc 

•IccUion to I'^nl n’l Di'ncnltif* nfl«mgonlof Iho 

5jul»*Coinmittcc I* ing uria'lc to do flic tretk ntc fpeciftlly 
coni- inplnl' <1. And n« I have ‘ajd, there N ft iUlTcrencc 

bctn’i- n calling a p- n''Tftl na n 1a«l rr«art (ofnnnoanl 

PO'iiC unforf^f-en ilitTiculiy of l!ml hin«l, nn*! <!eaHng with it 
ftt n general inccling ol which it ha% nri'^-n, the dilTcrcnwJ ii 
Icsi real than nominal. Of cour>c it tnighl l*c contended that 
as soon as it was hmwn that n general meeting wm to ho 
convened f«tr the puq>o'c of acting under Ilnle 46 every 
njeinl>cr who was inlcrc'lcd m the t>oinl in dispute wotdd 
attend, and indf^l upon having alKaringi while if that were 
not known, nnylhitig might Iw nid>od through an ordinarj' 
general mating nhich might prove highly detrimental lo 
ahscnlccs* 1 allow that there 15 a good deal of force in that. 
13ut we have to rcmcml*cr that in this instance there was a 
subsequent general meeting convened, with the object of nllowing 
tlio malcontents (0 tc heard. They would not attend, and in 
the result a general meeting did ratify what had licen done at 
the previous general meeting. And this introduces Iho principle 
of ratification upon which the defendant relics. The rule in 
In He London and AVr Vork Inretfment Oorporaiioti^^^ and 
In He Portupueie Comoltdaled Copper JUinee Limiled,^ might 
w*ith little straining be extended to coven the present ease. But 
I am not quite sure that I ouglit to rest too confidently on those 
cases. In the first case the ilcmorandom of Association provided 
that preference sliarca might bo issued on such terms as the Com- 
pany should by special resolution determino, Prcfcrcdco shares 
were bsued without any such special resolution. But at 
meclings subsequently held and ottended by all classes of 
shareholders, resolutions were unanimously passed, adopting 
the terms under which the preference shares were issued. It 
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was held that the imperfect issue of profcronco shares -was 
capable of ratification and had been ratified* In the second 
case the Articles of Association of tho Company provided that 
the shares should be allotted by the directors, and that the first 
directors should, be appointed by the subscribers to the ifcuioran* 
dun .1 of A>,sociation. An allotment was made at a meeting which 
the Courts subsequently held was irregular ond the allotments 
were consequently invalid. Notice of the allotments was sent 
on the following day to A. B. A. refused to pay tho allotment 
money ou bits shares, B. paid his to the Bankers under protest, 
but the evidence failed to prove that either of them revoked his 
application, or repudiated his shares, on the ground of tho 
allotment being invalid. Later the Company brought an action 
against A. for the allotment money and recovered judgment. 
Later another meeting of directors was held at which only two 
attended and they passed a i*esol«tion, that tho certificates of 
the shares allotted should be sealed and issued to the ollottecs. 
B. refused to accept tho certificate of his shares, but did not 
dislincDy repudiate tho allotment-. Another nwoUngof directors 
was held at which oU four in number attended, and the chair- 


man signed the minutes of tho last meeting. At a lalor duly 
constituted meeting of the directors a resolution was passed 
formally confirming the allotment of shaves made at the previous 
meeting of tlie 24th October. A. B. their moved for a rectification 
of tho register by striking out thcirnaii.es. It was held that 
although the original allotment of shares was invalid, it bad 


boon ratified by the Company and was binding on the allottees. 
It is, I think, plain that there are points which might distinguish 
that from the present case. The former appears to bo more 
directly in point. But there too there appears to have been no 
dissent or rcpudinlion by nny member of the Company at any 
time: just ns in the latter case the allottees did not repudiate 
till long oiler tl.o mtinmlion. Hero however we have to reekoa 
vvitlrnn .mmeamte pi-olost Leftro (according to tl.o view 
ft tepla,nl,ti)tl.c general mocllng ot tl.o SOth Deemter hod 
rnl.fied «• ,at wa, dono at, the meeting ot SOth Hovcmher. 
And on the vl.olo l am vr,,. 

cpatluro from U.c Holes at tho meeting o£ tho 30th what was 
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Oonc fts ft con«c-qucncc fjf l>iM tlfp'irtftreconM l-c mfi'lc Ijndin" 
on any one who prol^'*lo<l nn-l rcfu«C'l lo flcc^pl it before mlifi* 
cation, by n fub^^c-f^titrilrnlifcilion on Ibe T^th DecernWr. 

I3atiliifint imp:rianl to be ftins tbal Iberc vrni nny real 
violation of llic Ilulo rfpilatin,'; (be fixing; of (be r.Tobi rnlc. 
That Ilnlo xays that the .Sab.Go*«»taitlce fli.ill fix the rate. Il doci 
not ray bow many of ll.c Snb-Cotnmitlfo, nn-I surely tbc 

natural rca-lin;; of tbc rule wouM qivo by implicali^n .a com- 
mand that no one wbo wa\ not on tb« ftarnUn;; Sub*Cotnniiltco 
could be fts-ociated with incmbcrn who i\orc on It, for tbc purpose 
of fixing tlio that conclusion fcctna to me to 1 c .‘Oincwl-nt 

shaken by the proved fuel that fome twenty names nt least were 
submitted, from whom tbc .Sub-Committee to (lx llie rale svns to 
bo cboson. Turn now to Rule Gl. That provides that any three 
gcnllcinen of the above Sub-Committee may meet nt Associa- 
tion’s room, nnd transact all the business of the Sub-Committee, 
but that without tlic sanction of tbc President or the Vice Pro- 
sident and tbo Secretary, they shall not be able lo give any 
decision, and a decision given without such sanction shall bo 
considered as null and voi<l. Kow that rule, while to a certain 
extent it may be thought to help the defendant os showing that 
three form a quoram of the Sub-Committee for tbo purpose of 
giving provisional decisions, yet on the other hand it favours 
the plaintiff inasmuch as it seems clearly to confine this kind 
of authority to members of the Sub-Committee. I do not think 
that the Rules anywhere provide for the election of new members 
to the Sub-Committee. And it might therefore bo open to the 
defendants to contend that when business had to bo done by tho 
Sub-Committee and tho .Sub-Committee only, a vote at a general 
meeting including, for tho purposes of doing that business, amcm- 
ber who was not a member of the Sub-Committee was tantamount 
to appointing him a member of the Sub-Committee for that special 
purpose. But I doubt wliethcr that would not bo going too far 
in tho way of construction. And on tho whole I gravely doubt 
whether looking to tho words of RuJo 30, and to the fact that 
Morarji w’as not a member of tho standing Sub-Committee tho 
fixing of tbo rate at tbo meeting of the 30th could bind anyone 
who was not present at that meeting and a consenting party to 
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the appointment oE tho three arbitrators, and who did protest 
before the proceedings of the meeting were ratified. 

I must observe here that I do Dot think that there is any force 
in the objection which the plaintiff look from the first and has 
chiefly insisted upon over sinco, namely, that these Arbitrators 
were not impartial within the meaning of Rule 35. That Rule, 
as I liave I hope, made plain in the earlier part of this judg- 
ment was framed in my opinion to meet altogether different 
disputes, than such as might be permanent and recurrent over 
the fixing of the vaida rate. I do not rend that rule in the 
sense in which the pUintifi has read it from the first. Nor do 
I think that the Association ever intended to exclude from the 
Sub-Committee entrusted with the fixing of tho vaida rate, 
every member of the Association who might have contracts 
for that vaida. So that, if as I find, the plaintiffs’ Topresenta* 
tivo, whom I have loosely called tho plaintiff, was present ot this 
meeting of tho 30th and himself took part in the proceedings 
and acquiesced in the appointment of tho three men as arbi- 
trators to fix the rate under Rule 30, 1 do not think that he could 
evade liability under the rate fixed for no better renson than 
that one of tho men hod contracts on a largo scale for tliat vaida. 
JEllis V. Tloj>pet^'^ seems to mo to be a strong authority lor this 
proposition, nor do I Ithink that plaintiff was at nil successful 
in his altcmpts to distinguisli it. Such cases os he cited upon 
tho broad general principle that no wan interested may be a 
Judge seem to me to turnon wholly different considerations. 
Thus if the plaintiff him>elf had stood in the shoes of his ngent 
at this meeting I think that he w'ould Imve been bound by the 
rate which was then fixed, unless he could have shown that over 
and above what he now puts forwanl ns tlie principal ground, 
namely the disability under which he knew at iho tune that one 
of tlio chosen arbitrators was labouring, there was some fraud 
or dishonesty ogainst which the Court woul-i on gtueral prin- 
ciples relieve hitn. 

Is the case oUcred bcc-iusc the plaintiff in person was not 
at the meetings ? I doubt it. It is true that I do doubt very 
seriously wlwtljcr as tho law stands an agent may bind his 
0) (l 63i3 U.iN.VCO. 
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Iirincipnl to ftrVilmlion. But here the princlpnl u-lmit'i llmt he 
htnl ohowed Iih r;;cnt tol»in'l him to enc hind of arbllralion, 
and it would l>c flrclehing the legal jiririCiplc which has nlrcady 
occasioned grave inconveniences in tlic larger mcroanlile com* 
inunitics of this country, further than is either recc'sirj* or 
desirohlc to say that an agent empowered to pledge his princi- 
pal to one kind of arbitration Is not empowered to pledge him 
to another, which i«, in c»^ence, after all, prcci'cly the fame. 
In my opinion llie piaintid' is Ixmad by (lie rrrVrt rate whicii 
was fixed at the meeting of the ?0lh November, although I am 
not prepared to say that that rairfa rale would hind incmbcra 
who were not at the meeting and protested before the proceed- 
logs of that meeting were ratified in the meeting of the 2Dtli 
Dcccmlicr. 

So far then as this paint goes, namely, whether the plaintiff 
is bound by the rate fixc<I nothing remains to bo considered 
but this, whether being first bound to the submission and 
conserjucnl awanl fixing the rate, he is freed from tliat 
obligation by any misconduct or fraud or disability, on the 
part of or in, any of the persona conducting tlio arbitration. 
And to that 1 must give a s-hort answer in the negative. As to 
the mere fact that one nt least of these three was himself 
interested in contracts for that v.iidtt, I have ^aid enough to 
show, that in my opinion and having regard to the constitution 
of tlio Hico Ucrclmnts Association, and the usual courso of busi* 
ness here, the fact olono would not bo and had never been thought 
to bo a disqualification. And as to what was done by the spccioU 
ly appointed Committee, I do not find ony trace anywhere of so 
markedly an improper bias, or partiality or misconduct, as 
would justify a Court in setting aside their award. True no 
patties were heard before them ; but then, for this particular 
business, no -parties ever are, and that must be taken to bo a 
known and implied condition of the submission. Wo know 
exactly what did happen nt this meeting. We know that Ransi 
Devraj suggested the lowest rate ; that was to be expected 
and if we look at the records of other meetings .of this Sub- 
committee sve shall find that while some members suggest 
a high, others suggest a low rale. But the entire difference in 
Pl34i-7 
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this meeting between the highest and the lowest rate suggested 
was inconsiderable. A mere matter of two annas and a half. 
Bearin" in mind that Amarchand was quite as interested in 
getting a high rate fixed, as Ransi Dovraj was in getting a low 
rate fixed, while apparently Morarji was impartial. I would not 
say that Ransi Devraj^s suggestion to fix the rate 8-10-0 indicates 
any dishonest bias or partiality. It is much more important to 
note that Amarchand himself who is the plaintiff’s man did not 
put the rate higher than 8-12-6, while Morarji thought it ought 
to be 8-11-0. I am not therefore able to accede to the plaintiff’s 
contention that the award of this body ought now to he set aside 
as ha\ing been improperly procured or infected with fraud 
or partiality. 

Before dealing with the last material question, what was the 
true market rate for the big mill Rangoon rice on the 80th 
November 1006 I must say a few words about one or two inci- 
dental points. The plaintiff sues on a contract. He alleges 
therefore a breach on the part of the defendant. The defendant 
in his turn sues on the same contract by way of counterclaim ; 
and it is contended that lie cannot prefer any such claim because 
ho docs not oven allege that there was any breach on the part 
of the plaintiff. The ordinary law on this subject is contained 
in section 93 of the Indian Contract Act. “In the absence of any 
special promise the seller of goods is not bound to deliver them 
until the buyer applies for delivery.'* Primarily, then, the 
initiative rests with tho buyer, nod if tho buyer makes no de- 
mand in the absence of a special promise, no obligation lies on 
the seller to tender. But in this case tho contract in suit was 
made subject to oil tho Rules of the Association, and condition 4 
on the back of the contract, (which is a compendious reproduc- 
tion of Rule 17 of the Association), runs D3 follows: *'Exceptinf> 
the UUlat made, in the name of on incoming steamer, in con- 
nexion with other raida ijlaht, during the ratda period' 
ubenever before the Inst five days of the vaida; the party 
.tiling may give to tho party purchasing the deUvery order in 
rc«>pccl of the taUa goods in accordance with the aforesaid 
rulw, the party purchasing is hound to tike the smo, then and 
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llicrcaflor liG boun*! to like thpj;r(vU nppf'rlninin" to Mich 
onler in ncc‘»r«lnnco wllh IhcM* mlei. The p.irly fclllnp ii IkhiikI 
to 5cnjl to the pirty purch.iMnp the iicJivcry orticr five ikiy<» 
before the !a»t ilay of the nttfa pctiol/' I confc«i that the 
first part of that nile tloci not convey n very clear weaning to 
my iniml. Hiil the tip'hol of it all rccmi lobe that the acllor 
must Rcn<l a delivery order lolhe buyer five clear dayi before 
due dale. 1 now lurn to lUilc 17. It provider in plain EngHih 
that a aollor may send a delivery order any time svilhin the 
rjfVa pcrio<l five clear diya before the duo date. Then "the 
purchaser shall have to take that delivciy onlcr and the gooJs 
mentioned thervin in pursuance of these ^«lc^ The vendor 
shall have to send to the purchaser the delivery onlcr at least 
five clear day.i before the last day of the period mentioned in 
the contract— a purchaser will not be considered bound to accept 
any deUverj* order that is receive*! after that time, but both tho 
parties fihall bj bound to receive and pay the profit and loss 
according to the difivrcncc l>etwccn Iho rate fixed or settled on 
the due date, and the rate mentioned In the iahata end tlio 
receipt and payment in respect thereof shall be made immedia- 
tely after the duo date.” This again is by no means as c.tpllcit 
ns might bo wished. Hut it seems to mo to mean, that if a 
delivery order is sent five clear days or more before tho ratda, 
the purchaser must accept the goods ; if it is not, then tho parties 
tiro to settle on tho diiTcrcnccs only, measured according to tlio 
fdtffa rate fixed for due dale and tho same meaning appears to 
mo to bo dcduciblo from tho language of Hule 50. 

That Rule has two possible applications. First, it may bo 
contended that a member of tho Association is bound by tho rate 
fixed under it to this extent, that in any difiercnco which 
may arise over non*^fulClment of a roiVa contract, that rato 
is to be taken as tho measure of tho diflerenccs. Second, it 
may bo contended that tho latter part of the rule goes further 
and really provides that where a ratrfa contract has been made, 
tbe parties to it, whether either or both arc guilty of breach, nro 
in the same position with regard to the settlement, that is to 
say, that the party guilty of, os well os the party innocent of, 
the breach may equally claim profits on the caWa rate. And 
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that means o£ course that all parties so agreeing to he bound by 
that rule, are contemplating ganibling contracts. Because the 
law would certainly not consider the claim of any party for 
damages calculated on such a h-isis if be himself were the party 
who had committed the breach, l^o doubt what the framers of 
that rule might have had in view, is that by implication no partj^ 
benefiting by the vatda rale, would have committed a breach, 
and therefore it is merely a short way of avoiding intermediate 
steps; or possibly it might be more correct to say that the 
framers of the rule did not contemplate any party who, if he 
had literally fulfilled his contract would have made a profit, wil- 
fully committing a breach of it. And so it was broadly laid 
down, that whether the contract was fulfilled or not, and in’C- 
spective of all enquiry os to whose fault it was that it was not 
carried out, it would be enough to produce the Icdbala, compare 
the rate with the tetda rate fixed on the due date and then 
wake the contracting parlies settle differences accordingly. It 
does not necessarily follow that if that is a correct interpretation 
of the intention of the framers of this Rule, it was meant to 
I'cgulatc gambling contracts only. Many perfectly iowd /dc 
contracts which, with the best intention in the world to fulfil 
them, one ol tbo parlies had been nnable to do so, although if 
ho had, he would have mado a profit, would likewise fall to be 
included in it. However that may be, it certainly does seem to 
me that while a person wight be bound by the taxdn rate, that 
is to say, has to take that as the measure of bis damages, when 
he came into Court to claim them, he might very well contend 
that he certaiuly was not bound by the rest of the rule which 
ignores a fundamental legal principle that only the party who 
is innocent of the breach can claim damages. It is also I think 
clear that under these rules the seller has to send a delivery 
order five clear days before due date. Admittedly the defendant 
did not do so. The plaintiff called upon him for a delivery order', 
but the defendant contends, setting the rules aside as far I 
understand him, that that was not ndemand for fulfilment, it was 
not a demand for delivery' but merely for a delivery order, and 
«s ho was always ready and willing to deliver the breach was 
One to the plaintiff. 1 may obsm-e in this connexion that Buie 17 
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C’.nn-'l Iv; trr .ml tol»c ftl'TMt* >inctty enforced. Tor %yc linve 
it in pvi'tcnp*' llmt ih'*''' r.nVt c'vntracl^ fire not infrequently 
made with in lc«« than five daya of the due dale. In such ctscs 
it ia oVvioas Oinl the condition hy Rule 17 tccomcs 

impoY«il)lo of fulfilment. Still, where contracts nrc made under 
the Iiulc«, in lime for the «cllcr to comply with llirm, I think it 
is cnou;;h, if he fails to do so, to give the huyer ft cau'c of nclion 
for Vrc.sch. To this extent, the plnlnlifl is. In my opinion, right. 

What the dcfondanl'a position is, in respect of his counter- 
claim, is not so easy to dclemiine. Kxcepl upon the hyj>olhc5is 
that Tt WAS never Ilje intention of either piity to do more than 
pay and receive differences, it is ditficull to nndcr*laud how a man 
svho admits that he did not send tlic delivery order winch he was 
bound to send as ft condiliiin prcce<lcnl to the completir-n of the 
contract can claim nny damages because it was not completed, 
I have very little doubt in my own" mind that tins nnd a good 
many other taida controcls made and settled under the rules 
of the Assxifttion are purely gambling contracts. The parties 
have no intention of buying or selling anything, nnd in such 
circumstances it is natural that they should consider themselves 
under mutual obligations, when the vatda rate is declared to pay 
or lose on the figure nt which they had respectively elected to 
sell or buy. But I do not sco how a Court of law could be 
asked to enforce any such understanding even though tlio 
contract may bo made under the Rules of the ABSOciatfou, nnd 
those UulcH may contemplate that peculiar kind of dealing. On 
that point too, I thiuk, the plaintifl'is right. 

I will now give my decision upon the question of fact, what 
was the market rale on the 80th November 1906? [His Lordship 
then examined the evidence given as to market rate on the 
30th November 1903 and concluded—] 

Still taking the evidence as a whole, and allowing that it is 
far from good evidence, the Court must do the best it can with it. 
And after carefully considering it, testing it by the ordinary 
tests, and looking at it too in the light of surrounding circum- 
stances, and general probabilities, I must cooclado that the 
vaida rate of 8-11.0 fixed at the Association Jleeting of the 
30th November fairly represents the market rate of that day, 
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Oq that finding, apart from the former finding that he is bound 
by the rate fixed on the 30th November, the plaintiff would again 
fail on the merits. 

But I must add that I do not see my way to allowing the 
defendant’s counter-claim. I have already given my reasons 
and need add nothing to them. 

It was urged on behalf of the plaintiff that because this suit 
occupied manj’ days in trial, and because the judgment took two 
hours to read, it must have been a proper suit to bring in the 
High Court. I do not see any force in that argument. The case 
was deplorably protracted, but not on the only points upon which 
it could properly be said that there was any reason at all to 
withdraw it from the ordinary tribunal. Almost all the time 
was spent upon two points, the alleged partnership of Kboorpal 
Dungersey with the plaintiff, and proving what the true market 
rate was. Certainly there was also a good deal of evidence about 
what occurred at the meeting of the 80th. But that ovidcnco, 
confined to that point only might as well have been sifted in tho 
Small Cause Court. I am most strongly opposed on principle to 
cncouroging parties who might have their differences settled 
cheaply and expeditiously in the Small Cause Court to come into 
this Court. After giving this matter long and careful considera- 
tion I have come to the conclusion, Ibob in all the circuraslauces 
of the case, I ought not to give the plaintiff the certificate ho 
wants under section 22 of the Small Cause Court Act. 

As to llio failure of the defendant on his counter-claim, I should 
find it hard to say that any appreciable time was spent over 
that, certainly not enough to give the basis of any fair free- 
tional calculation. I must, therefore, dismiss the suit, and 
refusing tho certificate under section 22 direct that tho plaintiff 
do pay the defendant’s nltomcy and the client costs. Two 
Counsel certified for. 

Suit dtamiited. 

Attorneys for plaintiffs j llcssrs. mats^anl-or, Kanna attd 
Gtrdhnrlal. 

Attorneys for defendants : Messrs. IPedta, G^atId{ ami Co. 
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illtlinpttWiall'* fivn tl*? foia^r. 

SncoNl) nppffti froni ()ic <kd*ioti of U. Mujintnulftr, J ir*V 
ClflM Subordinate Jud'jc of Alnne-W.a'l wilb nppdlAte iMncr*, 
revcThing thci decree of CJ, 11. 1'.UJdll, Si'cond CM*» .Sulortlinato 
Judge of Dliandulcn and Goghn. 

The l>vo lnnd< in dbputo Mtnalcnl llic vllh;;e cf Jl.’iftdiyftd 
belonged to llic minor ibfcndtiitV drcc.'i>c«J fntbrr llnvuingji 
Sjinntsangjl AvJio Imd inorlgogc«l tbtm 'vjib j>ovMM|on to tin * 
plointifl'i’ deceased fallicr under a reg5*lcro<l i)ie<l,d‘vl«'d llie IMh 
jray 1903. Subsequently MavTinngjidled leaving Idui mirviving 
a son, the minor dcfcndnni, Jlaveaiigji King n T.lluk«14r, (be 
ToiukdAri Sclllcmcnl Olliccr, Qiijnrdtli, Incilno ibe gunnlim of 


• EeecnJ Apprat ?f». 515 c( 1103, 

t Ecctlon 31 cf lie CoJnTlth Tilul Uri* Act (Honi. Ad VI rf I«SSJ |t ai fe l >wi t— 
Ol. (■} ^'o iDCBmlrnoce on ■ TilaLdir '• r**ato.or on •njr penlon iKmof, iita le l< > 
llcTdtaVdIr tfur ilia Act cornea Int? furrc.alatllo Till4 ei to a nr lltus U-} eti4 ludi 
Tk\nVdir I njtoraU'ifc, union locli incamlrinco (• mvlenltli lie prirloui «rltlcn 
consent ol tlo Ttluldtrl Brtticmcut Ofliccr. w of aomo illitr oinecr ap[<l il<>l liy tlie 
UoTcrnor in Council In ill* Ic Wf. 


W l>o a'llenatlon of a TAlulilit'i catstoof of tnjr |v>rU)ii tlcr«f,or of any litre or 
iDtOKiUlercln, maJa after tlH Art ccmcalnto foicr, iWI l>« talll. bhIcm »ucl 
almtionlimadely lleprcvlouiianclloii oftlo OorcriMir In Council, tillel »aiie- 
il^e* cneejii upon llio conilrtoa list tlie enllru mpjiuli Il.ty for 

of t?r and t( llio tllhgo cspcnice «ml poll d ciiar(*t« duo in rcipxt 

TAlukddr lli<rceftt«ftfJ totl In tlio allciico nud nut In lie 
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On that finding, apart from the former finding that he is boimd 
by the rate fixed on the 30tb November, the plaintiff would again 
fail on tho merits. 

But I must add that I do not see my way to allowing tbo 
defendant’s counter-claim, I have already given my reasons 
and need add nothing to them- 

It was urged on, behalf of tho plaintiff that because this suit 
occupied many days in trial, and because the judgment took two 
hours to readj it must have been a proper suit to bring in the 
High Court. I do not see any force in that argument. The case 
was deplorably protracted, but not on the only points upon winch 
it could properly be said that there was any reason at all to 
withdraw it from the ordinary tribunal. Almost all the time 
was spent upon two points, the alleged partnership of Khoorpal 
Dungersoy with the plaintiff, and proving w’hat the true market 
rate was. Certainly there was also a good deal of evidence about 
what occurred at tho meeting of the 30th. But that evidence^ 
confined to that point only might as well have been sifted in tho 
Small Cause Court. I am most strongly opposed on principle to 
encouraging parties who might have their differences settled 
cheapl}' and expeditiously in the Small Cuuso Court to come into 
this Court. After giving this matter long and careful considera- 
tion I have come to the conclusion, that in nil the circumstances 
of the case, 1 ought not to give the plaintiff the certificate lie 
wants under section 22 of the Small Cause Court Act. 

As to tho failure of the defendant on his counter-claim, I should 
find it hard to say that any appreciable time was speut over 
that, certainly not enough to give the basis of any fair frcc- 
tional calculation. I must, therefore, dismiss the suit, and 
refusing tho certificate under scclion 22 direct that tho plaintiff 
do pay the defendant’s attorney and the client costs. Two 
Counsel certified for, 

SuU (itsmtsteti, 

Allorncy., for plnintiffs ; Jlcssre. MlaiiXanlw, Kanra and 
Citiharlal. 

Attorneys for dcfcndr.nt!, : UcESrs. Tniin, GUnii am! Co. 


B L. 
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Cifcr'd.c ItetUt f! .‘.'A 

Jl/r. //r-’f/B. 

BUACIlUnUA MAVSAN'^.U (^r7*i«.» Afi7i:»»r. r. 

rAT£I> Vr.IA MIAN/U A>I* 4>-Trff I'l » f» Ki ■ 

tvoyvrrtt* 

♦-'I • 

riftU—T.fM?:'* iHitn »>. /■-r f 

T]»<*iipfrtiMrtri nt!t »'«• {? fc 7*M ■»< 

cTiTilflWiri Imurf B».'l rM !■':• *•» f» p-r*- *!•.<•, .• 

<H*tinpcWia!> fff/T 

KlfJaU'tlr. n/>,73B?a?0) Ir.v.c*»^ 

Snc'OKD npp''Al from llie <*f N. I'. 

CUti Su^wrJinal'' Jtjilgfl cf AJiinf Inla-l «il<i nj‘j»‘ll/'Jl‘' 
reversing tilt tlccroc of 0, M* r.in'Jil, SoccO'! .SuU'rOitn!-? 

Judge of DJiandu^Cfl and Ooghn. 

TIjo two land* in di»im!o Mtunleal llte»llh;e (f R'.a-liyal 
belonged to (ho minor tltfcnthnlV dcoc.ivd fatli'^r 
SjmAt*j«ig]i who had inorfgogtd thun whli Jr)^M•'uon tin 
plaintifr«»* deccMCd fallicr under a fcgi«lcrcd dretJ, •InU' I Ih*' IMh 
Maj* 1903, Sub^cqucully MnyMiigjidiod fetvin^ him n-irvivijig 
aeon, the minor defendant. JlavMugji i>idng n T.Wiih'Hr, th^' 
Ta/ukd/fri Settlement O/Hcer, (2ujar<ith| h<ctnio th** gunnli'iu i*f 


• 8«cwJ An“*t AV ;ij«f jioj. 

t 31 It He CtJjntith Tttal lire' Act (tloa. An VI cf ii ei i— 

Sl, 0) Jh inevmVnaet ca « n*«c^, tr <-n •ij' p' nlirt r-e U Ij 

ltieTi!nkd»r efur Art comci int « furcr, ilan ei temr lltsie Uyoji.l lor !i 
TikVihr'iDatanllifc, ufllcit I9cli liicotnlirance i< toA'ItvIlli tl e pr.vluQt »r:ttra 
ccraicnl ol tie TiluLdlrl Hr((Ieir.ct4 O/Eccr, t» cif eoni# cll«r olll'cf ejr{»liif.l the 
OoTiTnor in Ccmneil In llli 

iV Ko cf * T^lnkflir'e of an/ port bn tLereef, or *l»rt cf 

wade pfi^-r IMi Act ctnrelotn f./itf, il.»M Uj »»IM. onlcMescb 
» 4.6n WiLEdel/y tic prcTlotitM»fjbu of (J,e C«vrfn'<f In t.'ci«tie!1, wMcIi isnc- 

shea upon tbe condition Uut tie entire (l.tj fuc 

of^tho* 'iT >IH>K o »-d i*f.U c f tijrjrfe dne In rc»l*«t 

TdloVdlr tlwrcefifwJ rcet la tie »lfrijto aa l not (it tie 


(IC07^ PBom.IyjI, ]J2* 




THK INDIAN DAW REPORTS. [VOL. SXXlV. 

Oq that finding, apart from the former finding that he is bound 
by the rate fixed on the 30th November, the plaintiff would again 
fail on the merits. 

But I must add that I do not sec my way to allowing the 
defendant's counter*ciaim, I have already given my reasons 
and need add nothing to them. 

It was urged on behalf of the plaintiff that because this suit 
occupied many days in trial> and because the judgment took two 
hours to read, it must have been a proper suit to bring in the 
High Court. I do not see any force in that argument. The case 
was deplorably protracted, butnotontbe only points upon which 
it could properly be said that there was any reason at all to 
withdraw it from the ordinary tribunal. Almost all the time 
was spent upon two points, the alleged partnership of Rhoorpal 
Dungersoy with the plaintiff, and proving w'hat the true market 
rate was. Certainly there was also a good deal of evidence about 
what occurred at the meeting of the 80th. But that evidence, 
confined to that point only might as well have been sifted in the 
Small Cause Court. I am most strongly opposed on principle to 
encouraging parties who might have their differences settled 
cheaply and expeditiously in the Small Cause Court to come into 
this Court. After giving this matter long and careful considera- 
tion I have come to the conclusion, that in all the circumstances 
of the case, I ought not to give the plaintiff the certificate ho 
wants under section 22 of the Small Cause Court Act, 

As to the failure of the defendarit on his counter-claim, I should 
find it hard to sny that any appreciable lime was spent over 
that, certainly not enough to give the basis of any fair frac- 
tional calculation. I mu«it, therefore, dismiss the suit, and 
refunng the ccrtlGcale under section 22 direct that the plaintiff 
do pay the defendants attorney and the client costs. T^YO 
Counsel certified for, 

Stiti dtmiited, 

Aflorticys for Flnintifts : Messte. Jlla!ir,a«hr, and 

Girilhnrlaf. 

Attorneys for defendants : Messrs. iFedia, GMi und Co. 


B K. L. 
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fmorr, lloiplj I'H I V* '’•* h j.-p-.. i'.* ^ , 

TilnVUncl.W. -Itew* ri" "•■ •< ■'•■"• ■t'"''"'’" Vt I l‘ 

r.l«lr'. Tip. lo.niicr <f |!p« .«!■.— 'rm i. r''' 'I* t.-"’ '»*’ Jr..>i..P1 

>. p n 5-. i» n «t:t Ji «>;• t-f ''..i n- , 

flol'TiljVJlt'. 'r •« f.-'i'- I <■.!»• I’.. pp.i.r, 

Titoliifi.iTiloVJIr". Itf’ •.•.-.}H.«ipp't.-.r.I«’>.Vp.5.*p» >..’■! 1;llp‘ 

ijffrnjint ii «.i cp..ci'»-l ••■1 I*'' «• •" "1'" 

ItppTcforr, I', nil-! t TAI lip', n!.'. H .-p. »» fp. .....i.. t... 

tnorf/rip#" 

TIjc c’f fcntianl ]ircffrrc-l n 1 

tTtfjj/ir u'itli It. TT, for lii" It*,!). 

SrUhacl lx Jx *S7ai for tli'* rf»p'o!-r.t< 

CHAKDWAr.KAn, A’*. C. .T. rf Intr in lJ.'» 

case tssrhellirr lliccxprrv'Iont •*TA!tjV>!/.r** f sta?.^ " <.•> ! "TXIol.* 

0/*Ti c^lalo*' occurnnp in vfx'.i' n 31 c-f ll*** Ti!uV'*.Sr*' 

Act VI of 1SS3 inchi'If the otilc licM ly n TiIn1;J'?f cn 
other (enure tlmn T^luL'lAri. 

ThcriuesUoa is ttftUy with difIjcutUes of con»tnielldn, 
liCCAUse the Iangtin;je of the urclkn Ktclf, an-), In fAtt, of the Aft, 
ore rather ob'cure upon tlie point. VcryMrcful arpitnenU have 
been o(3(lrc«<c<l to us on cither ahlc; oml if the i^ucitlon were rrr 
I shoul'l have taken time toconsMcr it more cArtfolIr. 

But I think ti’.at, in principi*', tho point nrisin;; in the prewnl enso 
IS tlic same a.s that dccIticJ in KAodab^ai v. CAoffanUf^K There 
itsvas held that iW expression 'Tolukdirn cstalo* mcantonly 
the estate hcM by a Tilukdir on T£!ukO/tn tenure, nnd not 
property lield on any ordinarj* tenure, \Yhiclj is distinguishahlo 
from the Conner. 

Thai is a decision of a Division Dench of this Court. It was 
passed two years ago, and, unless I find that it is clearly erroneous, 
we must follow it. Jf 1 could not agree svith that decision, tho 
case would have to be referred to a Full Dench. I boo no reason 
to disagree, and I do not think tlmt tho circumslanceo of Uiis 
cose call for any such reference. Tho Act is obscurely worded 
and IE the decision in JChcdabhai v, is wrong, tho 

LegWaturo is at hand to correct thot decision and otnend tho 
law. 

(» (1907) 9 Fobi. u It. 112S, 
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the minor defendant and took charge of his estate. Under the 
I" order of the Tdlukdilri Ssttlement Officer, the Taiati of tho 
^ villa'Tc in the year 190G attached the produce and recovered the 
income of the mortgaged fields •which under the mortgage-deed 
•were in the possession of the mortgagee. The mortgagees there- 
upon brought the present suit against the minor defendant 
represented by his guardian the TAlukddri Settlement Officer for 
an injunction against the defendant restraining him from taking 
the produce of the mortgaged property and for the I’ecovery of 
Its. 07-13-0 illegally levied by the defendant from the plaintiffs 
on account of the produce and income of the lands. 

The defendant did not admit the mortgage-bond sued on 
or payment of any consideration therefor, and contended that the 
deceased Mnvsangii was the Talukdar of Bhadiyad and other 
villages and that the plaintiffs' mortgage transaction was invalid 
as it was entered into without the sanction of the Tdlukddri 
Settlement Officer. 

The Subordinate Judge found that the mortgage sued on, 
though proved, was void for want of sanction under the Tdluk- 
• dfirs' Act. He, therefore, dismissed the suit. 

On appeal by the plaintiffs the appellate Court found that the 
mortgage in suit ivas not ineflectnol under section 31 of the 
TitVukddri Settlement Act (Boro. Act VI of 1858). It, therefore, 
reversed the decree and allowed the claim. The reasons were 
as follows 


It i« cjnlcnlod on tehalf of tto ilefendaut that the fieltU laortgaj'ed are a 
TiluHdt’B estate wUli’minomeaniug of section 81 of the TulakiUrs’ Act and 
that tho moUgago u not binding on tbc defendant ns it was not effected Tritli 
the sanction le-iniied by that section. Tho jnortgagod fields Survey Nos 10S2 
anl 1002 rto situated in the vilUgo of Bhadtyad. This vilLigo u a Govcmmejit 
and not a TiluVtUrl riUago (exhibit 31) j and in the IlcrcimB Beoords Surrey 
Ko. 1032 has been deMtIlcd as ^ FoIHical Inam' and Survey No. 1093 as Gor- 
emtnent UuJ (*eo exhibit 29). I agroo theroforo with the lower Court that the 
landa lu queai'o-j are not ft'Tdlnhddri estato.’ That Court howover scom^ to 
havfll.ad that the words ‘TAlukdir’a cslxto* an vied in section 31 of tfao 
Tilnkd.V Act means omyaortol Undo! proporly belonging to a Tdlukdiir • 

and for this pwilion rcVisnco h-is been pUcod on /’arAotnw v. JJat Pu^>U 
Tilotair.<.Ul..nl .Til«lcJit..,hlo arc act .jnoavinou\ ttotthofomcr 


VOL, xxxiv.j noMPAV Fom?;, 

T41nU<nr*Ut« *'A r'» 0- ff !^' 

tnn^^T^ <f V>*i «t;>rr*>i{-s St ( f— 5. iV. 

KMMj! Itrs L J^ti-rt. O .) tV. «-i;r.»- 

»ion‘T4hVllr‘» t^inU' rr*.! ff»'* > .iMtO-* 

T4loVd;rt<»TiltiVnr*'. c-t <1 0 » <«’5t )•« 1 5-.-*. I; IV 
d»-fcn3\'nl »» »'i T^tjwl i*v3 tV» t’V't *• TS-ff 

tlicwforf, 1(* r*n*“l » TiltHt’V «l.*» ; 1* 1 ••■ ti' •«' H vt» ftt* 

t1rjTt7>DTlp»pr. 

Tlie JffcndiiTil prcLtrct! n frc-rn-! 

Jajjlsr vrilh 7?. tT , l)ffa{ ff^r tL** ('!fLr/ 

S-'/fllfJiJ wUli Z. .SiffX fcr ll)!' rr»J*'»ni‘'r.l» (jUiMi"*' 

CHASPvVAnxAr., Ap. C. '■>--) cf in iM» 

cascifi wJicUicr llie cxprcv‘ion« “TAlok-JAt** f s?\l^ '* An ! •'T<!at* 
<lilrl C'^lato*' occurriti;; »n K<tJ'a 31 tf tl»»* 

AclVIcflSSS inc’u<Je (lie r»litc licM I*;* n TilnU-ir c n any 
other tenure than TAluLJilrI. 

The question li lYatly t>f»cl trhli «V»fl*jr»Uici of construction, 
because the langun^-e of the fcctkn iticlf, an<l, In fart, of (lie Act, 
ore rattier ob‘curc tijion the point. Vcryc-irrful ftrjjumcnia hate 
been eJ(3rc«fic<l to us on either able; anJ If the quextion were ret 
itite^ra, I ihonU have taken timo toconsMcr it more CArcfully, 
But I think ll.at, in principl'', the point nrising In the prescnl caio 
is tljc same os that tlcci'lcj in KAodaHai v.C^a^anUl^K Thero 
it was hold that Iho expression 'TolukOirn estate* ineanlonly 
the estate held by a Tdlukdiir on Tilukd-trl tenure, nnd not 
properly held on any ordinary tenure, svhlch is tlislinguishablo 
from the former. 

That is a decision of a Division Bench of this Court. It was 
passed two years ago, and, unless 1 Find that it is clearly erroneous, 
we must follow it. Jf I could not ogreo svilh that decision, tho 
Case would liavo to bo referred to o Full Bench. I see no reason 
to disagree, and I do not think that tho circumstances of this 
Case call for any such reference. Tlio Act is obscurely svorded 
and if tho decision in KAcJabhai v. CAagUnlal^^^ is wrong, the 
Legislature Is at hand to correct that decision and amend tlio 
law. 

U) (1007) 0 Eom. 1,. R. 
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Accordingly the decree must l)e confirmed ■with costs. ' 

Heaton, J. : — As a party to tho decision in Khodahhai v. 
ChaganlttW, there are a few words I should like to say. I have 
heard a very elaborate argument and after hearing and consider- 
ing it there is not one word in my judgment in the previous case 
which I should wish to alter. There wo cajno to a decision on 
tho ground that the property under consideration was not pro- 
perty held by a Talukdar as such and therefore was not property 
which was covered by the provisions of section 31 . And that is 
precisely the reasoning which seems to me right in determining 
the present case. 

It is found as a fact by both the lower Courts that the lands 
which are now in dispute are not held under a Talukdtiri tenure, 
that is to say, they are not held by a Tdlukddr ns such. That 
being so, it seems to me that they are not lands of a kind on 
which section 31 is intended to operate. 

It is perfectly true that Bombay Act VI of 1888 is a very 
(lifBcuU Act to understand} indeed, speaking for myself, I can 
fcoy, in some particulars, it is an Act which it is impossible to 
understand. But giving it the best attention I can, I see no 
reason whatever for doubling that the decision arrived at two 
years ago was a correct one. 

Deciee confirmed^ 

Q. B. 1C. 
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Tif/cff ifr.Jt j-f iVf *f <»*/ ^Lfe. t'lr* 

SAN-Ol&A MAT.AVI’A il» AVArrA (fl-cj**! PrfT*r*»T J*''iw I). 
AmiLivT, r. n\MAtTA »t* FATJOArPA PATTm ATrnTrra . 

(cmicv*L rj.»t»TiTr A»ti No Ti. IltfTv^vfTiri*. 

/AT/}. »frfn»>i f-’/— irrfV'm iTT^'Vfvnf— 
r*-n/ ofmwr^l fAfrrot »f o# Y«— ef/t'avi. 

ntrrij<fYrrf>ir-t,r>ny it r -^OmI t^rfl /■/'•» W. 

^^^>rrf p»rtiM iiito * nlf-WJ «US % e*r»! »;;rf-'tn»r.t ' 

to imt «i k« ft nf>r<?»S". tl it nr.t cpn» totitfcfTcf lJ)rrj to t^** **Tt1 ft^rr*** 

inenl In hUcnr« of fraflJ. m\»tTpr<*»^Ul5(rx cf fftJlara of e-^'Meraltpn cf lb* 
Jikc rc-tiffo rfn'J«r!fi? tKe r*l? to'J. 

Second nppc.il from tlie tlccMnn of C. 3i. Pnlmcr, Acting 
llislrlct Jttdgc of BSjnpur, reversing the decree pMsrcl by V. O. 
Sane, Subordinate Judge of BAgnlkot. 

On the 15th December 188C the plaintKT eoM his liouso to 
defendant No. 2 by n registered cale^decd. The latter sold H to 
defendant No. 2 by o registered satc»decd on the 13t!i October 
1003. 

Tlic plaintiff filed this suit on Iho t4lh October 1004 to recover 
possession of the house. lie alleged that the sale was in reality a 
mortgage, for contemporaneously with the .written deed of 
sale there was on oral agreement to treat the sale ns a mortgogo, 
and to restore the possession of the bouse on repayment of 
Its. 200. 

The defendant No. 1 denied the oral agreement. 

The Subordinate Judge held that tho plaintifl could not bo 
allowed to prove tho oral agreement set up by him ; and ho there- 
fore dismissed the suit. 

On appeal, the District Judge was not satisfied with the find- 
ingsof the Subordinate Judge: he therefore remanded the case 
for determination of the following issues 

I. Does plaintiff prove any fact which would invalidate the 
document or entitle him to any decree or order relating thereto? 


lyo. 

jr. 


* S«eosd Appeal Ko. SOS of 1908. 
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2. Is plaintiff entitled to any and what relief ? 

The Subordinate Judge returned an affirmative finding on the 
firit issue ; and on the second he found that the plaintiff was 
entitled to recover the property on payment of the debt due. 
His reasons ^Yere as follows : — 

Hr. Sane, who decided the enit in this Comt, relied on the ruling in 
^efhavrao r. and oxclnded from his consideration the evidenco of the 

cu-cnmstancej which were supposed to bo the oiistcnce of an oral agreement 
contemporaneous with the deed of sale. Tho case of Keshavrao v. was 

decided in January 1906. It seemed to follow Ihe rnling in Dattoo v. Havi^ 
chan(fm(2) decided in 1905 and to ignore the decisions of the Bombay High 
Court prior to Battoe v fiamcAandraUl. ‘Then followed the case of Ahaji v. 
ZaajmanW referred to hy the District Conrt in tho foregoing order. 
This case was decided in June 1903. By it, the effect of the ruling in 
Daltoox. BamcliandraVt'i was modified. In July 1906 followed tho case of 
Naunltov sr. and in August 1906 the case of JTt'taAna Sai v, JB<inia(5| , 

By these two last cases the ground lost by the dcoieioos preceding them is 
greatly re-clairaed. 

In r. Jai, W it is sAd : “ So in this case if tho plaintiffs wore 

told that the doeuaent, which in form is a sale-deed, would not ho cnfoiced bb 
such against them, and on the faith of th.it representation Hariba executed tho 
document, then the sale-deed cannot ho upheld os against him or tho plaintiffs 
OB A sale-deed." 

The case of Briihna Bai v. JtomaW pointedly calls attention to thisstatomont 
oflaw. Tile effect, theroforo, of tho recent rulings would appear to bo that 
evidence of contemporaneous representations or of condoct of parties may he 
admitted, not for the purposes of proving any oral agreement, coutradicUng, 
varying, adding to or suhstracUngfrom the terms of tho document but for the 
purpose of proving that the parlies understood that tho document was not 
intended to operate et all as a sale-deed though in form it bore that chuTacler. 
Mr. Josiieo Heaton’s observations in Krithna Dai v. seem to support 

this view. 

In this view of tho law on the subjcol I find that tliero aro ample nuterials 
in this case to hold lh.it tho document wa.s not intended to operate aa a sale. 

The witnesses for plaintiff, X.ihibiU 68 and 69, state that the eaU transaction 
WM only colourahle and that tho parties understood that the eale-deed in reality 
reptwentol a mortgage. Bven opart from thia evidenco. about tho admissi- 
VilUy of which there may ho yet some ijucstioo. I think there aro circumstanroi 

0) (IW) 8 Horn. h. R, J37. (fl <150(5) 30 Com. 420. 

OH100S)30Uom.n!?. WflOOC} 8 Bom. L, It rci 

(j) (lOW) 8 Born. I., It. 
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IxTTl 1/ «*»•*»-* U'l ?Cf». i t« 5 tf* Th* 1»“M 

»o-.H ft; fr-^n t''» t»T'» • «■•»» r»".‘ »'f T*. S’1 

tn 4^ Tli'% r~‘x-t 0 v. il- \v' t it***.! >• lU 7:A i-^ It i* ct'.iVclr 
l) *l ffT^rtT » c>'iS 1!^ *'»*! i*i **^1 •»» l"* I* ^fT r» T'f^ ct-Ij. 

*n-rn I' t-rt* !» Ui' rirrt''t*a?>'» *f li- ••■■! 0# f.tt** Kfttsrf r-T.^.r-rM 
in iV* ^.’.vr.’iS trrr *«-*<!.* t! tr.l ft'-^nV IC*"*.. 

t! kl i*. for 10 Tli? VIa'* rf !!.♦ I»t.‘1 Ia« •!! ft!r*ff fttJoirrd lo 

rratin la jlvatilTt mm? 

It. r&TklTrvH^ t! llroTTB pTT*\ i:rj»~rlft*:**‘ I* \o \V.ft Wft^ft.ft’w^ 

om'mion toc'1 uJa »lftmfrT»f il frees ll»* rrs'lct'o to tl/« tra!f*'» rtfar, In tbc 
t! rrnco of ftay oipSaktloa, »n*T !•<* tftVra to !■* #n lailipa*J'^>n rf li.* 

o»T«T>Jup of til" Ka-l tiol l.xrlrR l<e<Q ntKlmlor.! (o tAir# j»*k*1 (o U>* ftpjwwtil 

vni3oe- 

It it foTlliOT ti;?aifie%at tli»l tl.« fttMftttnrnl wolft liOoVi, CzhiblU 61 ftnd C!, 
tlio* itftt dcrio; l*5d (o UOi, \tftl U, for 6 y«r* ftfUt Ibo dwl of ntle, tHe 
a'tetiacal trai paM by tie fiiintlfl. TIjc irtfeijA looV for lUyraj* 1601 to 1807 
Unolin fx5i‘.enc«. Th-j pUlnlin *»f» b« !»• lb# Mtoutnenl for ibnM 
jeiriftlio, Bcfeadtnt Xo. 1 Ijm pA lift bM prodooed fttracit of 

(bcm. TIi«j donot ibov (bat lb« defeodftDt Ko> 1 lift* paid tha ftwtrtnent for 
Ibotoyean. It it aotnUo expUtnad by dafaadanl Xo. 1 «l>y {<Ltin(|fF paid 
tbo AcscttmcQt for tlioia yam, snd «l>y <Ufandant Xo> 1 did not credit to 
yiUifitill in lbo*a year* tlia fttsattmaai l>ft»d by Wm for detandant’* l&nd. Tlio 
pajmeal of one year, tliat it. of 1695, It Bccoanlcl for. It is protliled in 
Kzbibit 43 that plaintifl ihooVl pay 'tho BftaKtmfnt for iW ymr. Uiil rent* 
ncta* Exhibits 37, d] »nd 42 whlcli aro for ll>« y»rs 1899, 1630 ami 1891, do 
not ftipalato that piaiotiH ehould pay Ibo ftnotimrnt for tbota years, yet Iho 
ftSBcssmcDt for tbo yean is jaIiI by plalntiiT, TliU could bo only on the 
ftssamption that plaintiiT was regarding hitnseU at tbo omicr of the land In 
epito uf the dcol o£ tale. 

Lastly, the most significant fact h tho following. From tliooxlfftcls of 
accounts prodacod by defendant Xo. 1 il appears that in ExliiUt 77 ai> item of 
mpee 1 annas 8 and in Exhthii 89 an Uota of Us. 6, lie. I ttud of Us. 3 1 
annas 13 are debited to the plaioliff on accoant of outlay on Impioveincnts or 
watching of crops. If the plaintiff was only a tenant tho otiUay of Us. 21 
annas 13 made for Tcmoral of weeds from defendant Xo. I’s land would not in 
defcrdflnt Xo. I’s aceonntbo debited to plsintiff. This furnishes on almost 
nnanswerabla atgutneut for holding that defendant Xo. 1 nndetsteod that tbo 
sale-deed was not to operate as a eale*deed at all. 

All these facts prove that the plaintiff is entitled to an order relating to tho 
ealo'daed to the effect that the Bile>dead was not understood by the parties to 
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operate as a sale-deed transfer! Ing the rights of oivnership from the plaintiff to 
the defendant No. 1. 

The District Judge agreed with these conclusions and decreed 
the suit in plaintiff’s favour. 

The defendant No. 1 appealed to the High Court, 
r. G. A'nnhja for the appellant.— The ora! agreement contra- 
dicting, varying, etc., the written contract cannot he proved: see 
section 92 of the Indian Evidence Act (I of 1872) ; Balhshen 
Das V. Legije^^^, Here fraud or misrepresentation is neither 
alleged or proved. The coses relied upon by the lower Court 
ate all coses where one party induces another to enter into a 
transaction by representations, etc., and who but for such repre- 
sentation, etc., would not have entered into it. 

K. U. Kelkar for the respondent.— In this case the District 
Judge has found that there was an agreement to recover the 
property : and on remand, the Subordinate Judge has found 
thot the sale-deed was not understood by the parties to operate 
03 a salo-dced. These findings must mean that the defendant 
had represented to the plainUfT that the transaction was not to 
be enforced and on the foith of such representations or 
inducement the plaintiff passed the deed in question. See 
Vertah Chundtr Ohese v. Mohentlra Purinii''^K 


CiiAKDAYABKAR, J. Tho learned District Judge has found 
upon the evidence that there was between the plaintiff and the 
first defendant an oral agreement, at the time the formal sale 
transaction was arranged, to rcconvey tho property on payment 
by the latter of Rs. 200 ; and he has held that the said agreement 
is a fact avhich, under tho proviso to section 92 of the Indian 
Evidence Act, entitles the plaintifl to have tho sale-deed executed 
by him in favour of the first defendant set aside and to recover tho 
property on payment of Rs. 200. In support of this view tho 
learned District Judge has relied on two decisions of this Court : 
KtsUxrao V. and Abaji These decisions' 

followed VerUh Ckm'Jcr OkoK v. Mokc^dra In this 

iMtcaselhetecLswcicllmtlho plaintiff therein Imd induced his 


0) (lSW)L.ILir7I. A.M. 
(1!S0)L.IL1CLA.533. 


flOOOj 6 Bom. L, R. 207. 
U00C)a0Boia.420. 
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»iip:]Ulr'n. <t^>, t'. ■-*, T ? . ! r'; ^*-''-r- 

V(^:li tr'.U' f r f'; -' 1 ll i' O. I' •! - -rl l’ - 

cfT'-cl ff Ot' l^v. rr.'- ti r V-!:'-i " 71 

frill:— 

•■ ^Mir-d ^ * pji^T iti !t -'• 1) ♦ ♦•'•-••. r !t»f»‘S'’f f'-;"**'-*** 

li'Tr.»r»'r • •tv),-'. »»»■»»♦■«*, vV'*.« • 

Cr-rt«f rjn'U.r-...'.— ) ....* ff.tN*.,*.. 

t-tl l -*^0 «»'.» *1 • t«- »•*.• T'. l' t 

Z3'.*ttrv 51 Oi'-rv „ »t» •• .. •) -S 

jiUintifT I'-nnl* vn?)! i'»»r n— 

to tl. \l4» KOitUti! Si t>' 1 f«*»t l***.*t-vi l^r 

tintl U I* pli-Rliff nrni't f.* i-jw-n }t.“ 

The fftcti in Ihe pro'cnl c.i'e b-forc «» arc cnlSrcly tliflVrcnl. 
Tiic phinliir liM never nllc^^rnl cilber in lii< plca'lin^i or irj hit 
depo'ition that he \tm in-lucol to Fj{;n the <!ecil t f nate cxcculcil 
by him under any mi«rcpre?cntAlion. lll.'i ca.*o llirou^’hout l>ai 
been that by the o;;rccmcnt of both fwrlles the Irowaclion 
between them wai reduced to writing; ns one of eale of the pro- 
perty to tlic fir*t defendant with a contemporaneous oral ngTcc* 
nicnt that it hbould be treated as n mor)gn;;c. That was his 
allegation in the plaint and tliat is what he and his witnesses, 
relied upon by botli tl>c Courts below, state in tlielr depositions. 
To this state of facts neither the proviso to section 02 of the 
Evidence Act nor any of the decisions obovo cited, applies. There 
is no element of fraud, or niisrcprcscntotion or failure of consi- 
deration or tho like in them to render the deed of sale invalid. 
Mr. Kelkar, tho learned pleader for tho respondent, in supporting 
the decree of the Court below, lias argued that tho first defendont's 
promise to enforce tho deed of sale as a roorlgago and his refusal 
now to abide by that promise, amounts to misrepresentation 
and brings this ease within tho principle of tho Privy Council 
decision above mentioned. But that is not an accurate way of 
stating the principle. What their Lordships laid down is that 
where one patty to a contract does not agree to any of its 
stipulatioas and the other party induces him, not indeed to agree 
to it, but to its formal insertion in the written contract, by 
representing that tho stipulation in question would bo in reality 
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treated by him as a dead letter, it cannot be enforced, because 
the party induced had never assented to it, and its inclusion 
in the written contract was the result of misrepresentation. It 
was the result of a misstatement of the intention of the party 
inducing, and such a misstatement is one of fact and an action 
of deceit may be founded on it: Edgington v. FUzmatirice^K 
In the present case there was no inducement of one party by 
the other ; no want of assent at any time on the part of the 
plaintiff to the execution of a deed of sale and no misstatement 
of his intention by the first defendant which led the plaintiff 
to sign the deed of sale. According to the finding of the 
District Judge, and indeed according tothc plaintiff's own pleadings, 
both parties from the beginning arranged the terms by mutual 
agreement } there was no misleading of the one by the other; 
and the intention to treat the deed as n mortgage rather than 
sale was not due to any misstatement by the first defendant. 
Such a case is governed by the decision of the Privy Council in 
lialhU^en Oas v. L<gg6^'^\ 

For these reasons tho decree of the District Court must be 
reversed and that of tho Subordinate Judge restored with costs 
throughout on the respondent (plaintilTj. 

IIeatok, J.:— It is now well understood that a contemporaneous 
oral agreement to vary the terms of a deed should not ho allowed 
to be proved, for the purpose of varying or adding to the 
terms of a deed ; that is, where, as in this case, section lOA of 
the Dekkhan Agriculturists' Relief Act does not apply. In this 
case, however, the only circumstance established by way of 
invalidating the deed, is proof of such an oral agreement. I 
cannot find from tho judgments of the lower Courts that anything 
else is established. It is not found explicitly, or even, so far as 
I can SCO, impliedly, that the salc-dccd did not represent the real 
ngreemont between tho parties. If that had been found then tho 
deed would have been invalidated: see Natalbai v. Sivuha{'?\ 
%Yhat is found is that ihere was a salc*depd which both parties 
umJer^tood and considered to be a contract between them and 

0) (iSiC) £3 Ch. D. ir,^. p, u n. 27 I. A. S9 

HWO) 8 Bsffl. L, I!. 70J. 
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Ibatby an oral ngrccmcnt a Rnbstxjiicnl reconveyance wns provided 
for. Tlic Disltict Jwdpc proceeded quite correctly in Ids order 
framing; issue? for Irinl, nnd had in mind what it is essential to 
remcnibcr in Closes of this kind, ric., llml ft aite-dccd cannot l>o 
construed ns or converted into ft mortpagC'dccd (llmt is where 
section lOA of the Dekkhnn Agriculturists* HeUef Act docs not 
apply) but that the person s\ho executed the*salc*dccd rony show, 
if he can, that the snlc*dccd did not represent the real agreement 
l)ctwcon the parties j or for some other reason is of no enbet. This 
the plainlifT was allowed an opportunity of doing, but os indicated 
above it bos not been found llmt he flucccciled in doing it. There- 
fore, I agree llml the decree of the first Court must be restored. 

Deerfe rererstd, 

n. n. 


APPBLLATE CIVIL. 


JiffiTt ytr. Juttife Chetniatarlar and Ztr. Juttite UtaUn. 

DA^IODAU XAXDn.VM aso otaets (owoisai, DErrsaisfra), Arrst- 
I.AKT8, V. JIAXUBAI, IICSDIKD GOVIKDRAO PATIL (oBioiSit 
rLiurrirr), nrsposousT.* 

Dtlelchan AgrievHurUl*' Jtrlirf Act {XVJI o/lS70), »ee.‘ 2t 
—^Agriculluntt^DfJlnilhn^Inlerprclalion, 

Section 2 o! the Dclddian AprIc«Unrista’KclIe£ Act (XVII of 1870) gires two 
deGnltions of the term " sgrleuitariaC*, one in cUvss 1 ond tho other in clanso 2. 

-• Second Appeal Isc. COS of 1007. 

t The DoVkhin Agrienltorlits’ Relief Act (XVII of ISTO), >cction2» 

'*<AgTieoUurist" shall betaken tomcaii • person who by blmielt or h; his 
serrants or by his tenants earns hii lirclihood wholly or pnncl pally by agrlcnltnro 
carried on wUbinthe limits of adiytriet or part of ft district to which this 'Act may 
for the time being extend or who ordinarily engages pcrtonally in agricnltaral labour 
within those limits. 

• .a'o 4 • a'a a 

Sad,— la Chapters II, III, IV and VI, and In section C9, tho term ‘‘ agrlcuUnriit " 
where used with reference to any suit or proceeding, shall Inclnde a person who, when 
any part of the liability which fetmt the sabjeci of that suit or proceeding was In- 
curred, was an ngrleulturlst within the meaning of that word as then defined 
by law, . , , . 

B 1344—9 ’ ' ‘ ' 
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The form?r applies where a party to a anlt ia an agricnlhirist at the time the 
snit is filed by or against him* 

The rcsond clause, which gives a special definition of the term “ agriculturist 
for the purposes of Chapters II, HI, HT and YI and section 69 of the Act, is 
not eshaustifo but is merely inclusiTe and U intmlei for a special purpose. 

The decision in 2i'arayan LoTiKande v. Ftnoyai Gangadhar 

PurondAaret^l does not lay downthe proposiUoa of law that a party to a suit 
is not entitled to the priTileges of an agricnltnrist under the Dekkhan Agricul- 
turists' Belief Act, 1879, if he was not an agriculturist at the time the liability 
in question was incurred, even though it may be that he was au agrieullnrist 
within the meaning of the first clause of section 3 at the time of the suit- 

Second appeal from the decision oi W. Baker, District Judge 
of Ahmcdnagar, confirming the decree passed by G. B. Laghate, 
Subordinate Judge ot Sbevgaon. 

Suit to redeem a mortgage. 

The mortgage was executed by Anandibai (motber-iu-lavr of 
plaxntifT) to one Kesuram (father of defendants) on the 2Cth 
Match 1874. 

The plaintiff alleging that the mortgagees went into possession 
ot the properly 4n 1S75 and that the mortgage-debt was satisfied 
out of tho*profits they received, instituted this suit in 1904. 

The plaintiff was an ogcicuUur»st» 

The Court of first instance took an account of the dealings 
between the panics as piovulcd for by the Dekkhan Agrlcul- 
turisls' Relief Act, 1879, and found that nothing remainedjduo 
under the mortgage. The plaintifl’s claim was therefore decreed. 

The lower appellate Court confirmed this decree on appeal. 

The defendants appealed to the High Court. 

D. Jl. Tatvardhan, for the appellant?, 

K» JI» Kell-ar, for the respondents, 

CHANDAVARKAn, J.i—Thc lower appellate Court has found 
that the respondent is an agriculturist and on that fooling has 
taken the accounts of the mortgage transactions concerned in 
tills CISC. Hut it i$ conlended that the finding os to the status 
ot the reiponicnl is erroneous in law, because the Act applies 

n)tUO?>33Ikm fot; n Uoa.L.Il.y 21 . 
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only to n person vrljo xtm nn rpicnUnrisl vrlicn llie liability in 
dispute tvai inenrred, Bcliance ia placed in support of that 
eonlcDlion upon the jud^ent of lids Court in the ease of 
2IaJiader Xarejan v, Vtnajei GanjalAar^'K That decision 
applies to n slntc of fads different from the present and lays 
down no euch proposiVion as is contended for. Section 2 of 
the Dclrkhan Aji^ricuUurisLs* ReUef Act gives two definitions 
of the terro " agriculturist ”—one in clause 1 and the other in 
clause 2. ^Yhcrc a parly to a auit is an agriculturist at the 
time the suit is filed by or against hiin« the former clause 
applies. Tlial is the case of the respondent before us. In the 
decision above cited the facts ahow that there it was admitted 
-that some of the defendants were not agriculturists at the lime 
of the suit, so that Ih^'ir case did not full willdn the purview 
of the provisions of the first clause of section 2 of the Bekkimn 
Agriculturists' Belief Act. But they sought to bring their 
case within the second clause, which gives a special definition 
of the term agriculturist for the purposes of Chapters II, III, 
IV and VI and section CO of the Act. The definition given in 
•the second clause is not c.thausUve, but is merely inclusive and 
is intended for a special purpose. Tlic defendants in that cose 
wanted to have the benefit of that special definition. It is with 
reference to that contention that the learned Judges who were 
parties to that decision held that the cose of those defendants 
did not fall within the second clause. They never intended to 
lay down the proposition of law which is now contended for by 
' the learned pleader for the appellant before us that a party to 
a suit is not entitled to the privileges of an agriculturist under 
the Act it ho was not an agricuUurbt at tho time the liability 
in question was incurred, even though it may bo that he is an 
agriculturist within the meaning of the first clause of section 2 
at the time of the suit. 

We confirm the decree with costs. 

J)eeree confirmed. 

V, B. 
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■ ■ ■ ‘ APPE1:I.A.TE CIVIL.’ ' ' ; 

Htforc 3ufl\te Chandavariot' and Mt. Justice Seaton* > 

YINAYAK VA'MAN TABAKJPfi (owaiHAi. Plaixiiff), Appillakt, tj. 

AI^■A^’I>A TALAD RAMJI (oKIOWAl. PeTEKOASt), liESrOKDENT.* ' 

Li 7 nilalioiiAct(XVof 1877), Article 170, clause ^-^SecreeS.teeution-^ 
;^tep-in-a:cl of cxeeuiion—Applications fcr execution jimenlecl ly asstfice 
of rfc«i-£c-?(olJer— Z?isffli3iol of the application for non-production of ' 
flssi^nnttnJ deed* 

A decree was parsed on tho l2tli October 1894 and an application to execute- 
it was made by the decTec-holder on the lOtU August 1697. The process fee not 
having been paid the application was stmeh off. ITio second application to- 
cicnnte the dectee vraa presented on tho Iblb Ang\rBt 1900 by the assignee of the- 
decree-holder, hut as he did not produce the assignment the application was 
Btiuck off on the 27th October 1900. The third application waB presented by a 
nuVitijar of the assignee on the lUb August 190S; but as neither the assign- 
ment nor the muJchtyaniama was produced it was struch ofi on the 9th Octo*- 
ber 1003, The same muiftiyar presented a fourth application on the 19th 
Decoml)« 1905. A notice was issued to tbo jodgment-debtor under section 
248 of tbo Oiril Procedure Code (Act XIV of 1882) and the appUcation was 
disposed of» th<i dccrce-holdet agreeing to accept a payment of Bs. 45 from 
the jndgmcnt.debtor. On the lUh December 1908, the fifth application to 
execute the decree was filed. The lower Courts holding that the second and 
third applications could not he regarded ns applications let excention made in 
accordance with law, dismissed ttc fifth application as barred by iholaw 
of limitation . 

StU, that the present application was not barred, for the non-production of 
the and the assignment did not proTO that they did not 

cxistinfftct. 

AtiJul Sajid r. Jluhammad FaizvllahW, followed. 


StcoKD appeal from tho deevsion d£ F. J. Yarioj, Hhtrict 
Judge of Ahmcdnagar, confirming the dccrco passed hy 0. B. 
Ltvglmte, Subordinate Judge of Shevgaon. 

Proceedings in execution. 


On ‘'-o 12i'> October 18!)1 n jeereo wos passed against llw 
drfcnJanl Chnna Ka.nj. for Ba. 200, which was made parable in 
four yearly mslalmcnts of Ra. 50 each. 


- Ecema 

tl) (ISM) 13 All. 65, 



On ihf IMIi D^c^TnKf IP'ii thf* f'nftJj ftj>; w*' 

prf’'tnl«*l NdUCf' «»■*' On ff np'in i»'*-:f ! lo ll.f jt:'I;;jn'-nt-«!'‘l *.or 

untUr ^^cUfln si*' of 0i«* C»\it l*it*c'*iu»r C«>!c o( IS*«2. Th'* 
dccmMijUkr n^m-1 to recr>vc U« AU fr^m ll.r jtS'J;;MicniMcb5gr ; 
nnil Ihc njn)ltc.nuin was ncc<ji<lin{;l>* ol. 

On the lUh DccctuUr U'OO.thc prewnt nppIlMlion to execute 
0)0 «lecrcc wni fjlcsi. 

The Subordinate Judge disniiAscd the npplicAtion m barred by 
the Uw ol litnilatiou. Uti rcjvsona were cxprwscd m follows 

We hare to *c« srh^thcr there »• »ny prtsfiUrJ ly the right pirtr, 

between the tccond darUtut ol IClU Aegoit 100'} And Ihe-prtvcnl darUuut 
of lltb Dcccmbof 1900. Tlie miawer Utbat there b lio rfarUajf prticTited in 
accordance « ill) Uw, in thU interreniog time. 

The darlJiatl of 11th August 1903 was not prcacnlrd by Uio right party. 
Therefore the last preceding rfariXoif, aUbottgh entertained and orslereJ to l>e 
proceeded with, was barred by limitation covnted from tbo darihait of IPOC^ i« 
which also the right lo apply docs not appear to have been prored, »ho 
of 1003 being not one in accordance with Jaw, If tho list preceding 
(farX/tarf is barred for the above reasons, tbo cfarlXoif niider cunsidcratioii is 
also barred. 

I therefore hold that tho present application is barred by limitation under 
article 179 of the second schedule of tho Limitation Act. 

On appeal, tbo District Judge arrived at tbo same conclusion. 
Tho grounds of bis decision were expressed as follows : — 

The cases quoted by appellant's picador (DalicAowd Bhvdar 
<SA»riorU) and A'epof CAanJra SadcotAan v, jimnta I/xll 3<i oo 

m (1£90) IB Bom. 2*2. W 20 Cal. 883. 
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presuppose fhat tbe Court vras mored by an aatliorised person. It is ndmitted 
that no muhhtyarpatra was filed in the darhJiast No. 3, and the prerious 
assignment has not been pro-red nnder section 23.', Civil Procedure Code. 
It is contended that it is open to the transferee to prove that he is entitled 
under his assignment {SaUisiem Das v.Sedmati iro''r{i))atanystag 0 ,bat the 
facts in this case appear to have been materially different. If no muHtyar- 
patra wa.s filed in darkhast No. 483 of 1903, it is impossible to hold that it was 
an application in accordance with law. Nor has any authority been cited to 
ehow that a Conrt is preoluded from gh ing effect to a defect of this nature at 
any time, .and that it is bonnd to notice only the darlchast before it. 

The plaintiff appealed to the Court. 

Khate^ior ihe appellant:— The lower Courts have held 
that the second and the third applications were not made in accord- 
ance with law, simply because the assignment and the mikhtyar- 
naraa -were not produced. In this they were w rong. See Abdul 
^ajid V. Uuhamvxad Faizullah^^ m<X Abdul Kureem v, Ckukhin^^\ 

P. TF. Ptlyamkar, for the respondent The intervening appli- 
cations Nos. 2 and 3 ate not made in accordance with law. The 
deed o£ assignment and the vtukJUyarnama not having been 
proved, the eppUcations cannot be regarded as having been 
presented by a proper person. Sec Balkishen Das v. Bedmati 
Kotr Uafizuddin Choicdhry v. Abdool ; and Ckattar v. 

Netcal BingA^^K 

Tho QdSQ oi Abdul Majid v. JUuAammad FaizullaA^'^ does not 
apply because here the fiirdlng ot fact is that the assignment and 
the mukAtyarnama were not proved. 


CnAND.\.VAJlivAR, J. :--TUe facts material for the purposes of the 
points of low raiicd in this second appeal are shortly these. A 
decree was obtained on tlio 12th October 1804, by the assignor of 
the present appellant. On the 16tli August 1607 the first dar- 
Hntt for its execution was presented by the decree-holder himself. 
■Dot os Ihcproccss fee was not paid, it was struck off The second 
darkhast was presented on tlio l6th August 1900 by the present 
appellant, but it was struck off on the 87 tU October 1000 on tho 
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vo:, %x\\xA rm.^rAt '■rnir?, 

OiM'.* nrft»rrl 

w-t. Oni'. Ill', ):* ri,nr.;:Kirr>^lf 

♦r* n.fjrr* '■•t O'* AfHffff. Tot B-« 

Tn Oi«T 0>» ^-'’1 «?if -f Trft< 

c,': ,n O'* MV 0.-M.-f Kft’. TT,*- fo^irlh 
drtU t'fi V ii> |i’i j-e r I«-1 ‘tri* 0 '' IPlV P-rrm* 

Vef \ rrt »Mt5e-! IVp *.'~T Drflpf 

*f f iWr*! ! <;f C,r~n I'l '■•*^‘ II kti in frtxy. He ntvl 

lin\ jT'C » lV*' x* h» •^*♦•'•*^•'1 rf. 

J'ritV t'lf C*»! Jl» 1'» V « I* 6t H,<t I'nr-eu-fii lifftletl 

Vr-tT*"! Iv O'*- Ift'* rf liniJhtvrJi, (}]<• •.f<cv>fti1 AIli! 

l!i'' O.irl !•■' a* nppfjcAt>nn< for 

» J»‘n.!'if>tj «rin'1t In \Tr r.intint wilh 

H 1.1 Vi*w. ‘ITif'*' «*fe «!l».'i11owriJ, not l-XAll'C 

iV*> j*»r»-c.ri> v}.n trib'l*' lli'i*-*' com|>clent to 
t*it*V** Oiftn, t'tjt tt>» r*'1v l**^‘m*-‘* lh*'y 4m! nni pfoltjpc evidenc** 
to »vf.lWfy O'** iltil i!rre trA* m n*%ijninrnt ftrul limt there 

VA** n l!«l ft.im tJj** iK'mprodiiclIon of the%o it 

nov follow thil Ih*- A*0;:nm*-nl nn4 the ffsMtj.irBffno tUd 

not rxUl In fnet tiM’n. It Imt !*'**'« !ie!4 In Jiitl »VeJt/! v. 
^fuhan*t!a4 /rf»r«//4h^h titi’ler Aimllnr c»renm'tnnce*i, Ibnt the 
BjijtliMtion of A ptrty for Iho cxecull«.n of n decrees o Rtop*in-alil 
if It, l!ioiij:h ho faIN to prcxluco e\i4cnec to fhow timt he 
linJ ft fif;ht to Sco nlno /buffer* v, OAvkltua^, 

Kcilfwr of the lower Cot:rVi foanil in fho present enso 
«ljcl!»er t!ie ft^*'isnee will in fact nn iw^tignce, ftt the date of Jus 
nppUcfttlon ftn»! was competent to make it, nor has it decided 
wlietJicr tlic uiH^Atyerof the assignee was mttiAljiar in fact on 
the iJth of August 1903 when the third darthail was presented. 

Wo, therefore, reverse the decree of the Court below and 
fiend hack the darhhaai to bo dealt with necording to law with 
cfercnce to the observations herein. Costs to abide the result. 

Decree revened. 


rc« 

Vt^lTIt 

ViK*. 

ArirrA 

tiur 


njiisaojisA"-®"- 


PI (18^9) 6 0, L. E. 253. 






Usl ol DodU anl PfiMtalions fo; siic sWil ito mow tbin Iso jcits Oil. 


LEOISLATlVi: DEl’AHTlIEKT. 

{‘ITims fuV.ieaUon* tn\T We'.tvn'*! frvnU»eO.T;fco( U 19 SaivnnV'n4oat oJ OoT*fnment TrintlB^* 
TMik, K«. 8, ItMitP^ Etrwl, C*1niltv) 

Tbe Prleet of thn Oeoerftl A?i«, Cede*. MersliiQt Shltoptns CIciit aod Index to 

Caeetcaealetiere been coniidermblf reduced. 


L—Tbo InUian SStatutO'Bool:, 

UtTtno rwnojr. 

fir^, f/ofi VUerri, 

A.—Slalntcg. 

A Collection of Otfitulofi TClallng to Indtn. Volume !> foattlnlng t!>« SUlnb^npto 

tlie rnd of 15W. WiHoal^n ... ... Ui. 0 (lOv) 

A ColloetlonofBtfttuios rol'illnc to Indto, Volumo II. eonUlninsUi# Btitutoe from 
IStJl ta 1693. Edition IPOt) ... ... .« ... III. 8. ( 10 * ) 


C.“Local Codes. 

The Almor Codo. Third Edition, 1005, conluniogttie nri»etwjntJlnfi>«« In AJmeNjIamim, 
«Ub m Appndi* eensiitio^ of k llit of 0»* Kn»cua*nti wMeh tnro been declired In force in, or 
extended to. Ajmer Verwm bjr nollf-ntioft ender tho Selinlolcd DlilrieU Act, 1874 1 1 Chrenelr^ent 
Tkblf and on Index ... Hi. 2 8. (7i>) 


Erovinco,Trlth Appendix and Index .. 4 ' ... ... li».0. (lOn*) 

n.— Ueprints of Acts and Hegulations oftbo Governor General of India 
in Council, as modified by subsegnent Legislation. 

Acts X of 1841 and XI of 1850 (Bogistratlon of Ships), as modified np to 
Ist December, 1803 (with foot-notes brought down to let Docembor, 

1901) 7*. 

t ... . - ‘ jst Deoember, 1003 ... 6 a. (in-) 

‘ jn) with foot-notes ... la. 9p- (i» ) 

^ a to 1st May, 1905 ... Sa. Op. (la.) 

' . i raodiliod up to doth April. 

1903 6p- (la.) 

Act Vlli of 1851 (Tolls on Beads and Bridgos), asmodvflodupto ist June, 

1897 Op {la./ 

Act XII of 1856 (Legal Roprosentatlvos' Suits), os modified up to Ist November, 

1904 

Act XIII of 1855 ^atai Aooidonta), as modified up to Ist December, 

1903 2 a (la.) 

Act XXVIII of 1866 (Usury Laws Bopeal). os modified up to Ist December, 

1903 ... .. .. Oa.) 

Act ix of 1856 (Bengal Obaukldars), as modified up to Ist November, 
1003 ■„ ,., •„ ,,, .«• «•« 7a, tia,j 



Aot IV of 1857 (Toboooo, Bombay To-wn), as modified up to Ist December, 

1008 - (1&.) 

Act XXIZ of 1857 (Land Customs, Bombay), as modified up to 1st December, 

1895 - 

Act III of 1868 (State prisoners), as modified up to let August, 1897. 2a (iiw) 
Act XXXIV of 1858 [Lunacy (Supremo Courts)], as modified up to.30tli 

April, 1903 3p (la.) 

Ant XXXV of 1858 [Lunacy (District Courts)], as modified up to 30tli April, 

1003 3p. (U.) 

Act XXXVI of 1858 (Lunatio Asylums), as modified up to 3lBt May, 

1902 5a. (la.) 

Aot I Of 1859 (Merchant Shipping), as modified up to 30th Juno, 1905. 13a (2a) 
Act XI Of 1859 (Bengal Land Revenue Sales), as modified up to 1st August, 

1906 

Act XIII of 1859 (Workman’s Breach of Contract), as affected by Act XVI 

of 1874 1ft 6p. (la.) 

Act IX of 1860 [Employers and Workmen (Disputes)], as modified up to Ist 

December, 1904 la 6p. (la.) 

Act of 1860 (Societies Registration), as modified up to Ist December, 

1904 2a 9p. (la.) 


Act XLV of 1800 (Indian Penal Code), as modiflodupto Ist April, 1903, 

■with an Index Rs 2*8 (5a.) 

Act V of 1801 (Police), as modified up to 7th March, 1903 ... 7a. 6p. (la. 6p.) 

Act XVI of .1881 (StagC'Carriagea), as modified up to 1st February, 

1898 Sa. 6p. (la) 

Act XXIII of 1863 (Claims to Waste4ands), as modified up to Ist December, 

1806 4a. 9p. (la.) 

Aot III of 1864 (Foreigners), as modified up to 1st September, 1906 ... Sa. 6p. (la.) 
Aot XVII of 1864 (Official Trustees), as modified up to 1st July, 1890.5a. 6p. (la) 

Aot III of 1865 (Carriers), as modified up to Slst May, 1903 3a. (la) 

Aot III of 1867 (Gambling), as modified up to Ist January, 1905 ... 4a.(ls.) 
AotXX of 1869 (Volunteers), as modified up to Ist May, 1896 ...4a.9p. (U*) 

AotIofl871 (Cattlo Trespass), as modified up to Ist May, 1906 ••• Cft. (1ft.) 

Aot III of 1872 (Special Marriages), as modified up to Ist November, 

1006 4a. Cp. (la.) 


AotIV of 1872 (Punjab Laws), as modified up to 1st November, 1904. 7ft. (!&•' 
Aot XV of 1872 (Christian Marriage), as modified np to 1st December, 

1004 10a. (2a ) 

Aot V of 1873 (Government Savings Bank), as modified up to let April, 

1903 3a. Cp. (la.) 

. ,po|jruBry, 1903 ... 3a. 9p. (la,» 

£ ■ asmodifiod up to Ist July, 1800; 

■ • * • Pfcjidcnnci of Bengal, Madrea and Bombay, 

' * • lla. (2a.) 


Act IX of 1874 (European Vograncy), as modified up to Ist December 

1901 Ca. Cp. (la.) 

Act .XIV of 1874 (Scheduled Districts), as modified up to Ist Oetohor 

. ■■ .. lift* 

. . (1ft-) 

(2ft) 

. 9p ) 


Juno, luub iJ?) 

AotiXVIII of 1870 (Legal Practitioners), as modified up to Ist May, 

oi ISSO (ilorohont Shlpplng)r'ns modiflod upto'i'sih Oolobor,' 
1881 CProboto nnd Admlni8lra«(m),”n8 inodliiod up to IsWuly’, 

51 “Otorio.),' a. mo'dinod up to lat booombor" 1004 5 . fl'i.'??; Si 
im ■» modlflod up to lat Husui^l 

AotIIori883(TruBl.y,Bsmodlflodnp'tolBtJano,Ioo3 Jculliti 



Aol IV of 1862 (Tronifcr of Troporty), a# modified up to l®t Docombor. 

loot .« ... ... .« ... .« ^ 15a. (£4.) 

» ,. p, nmendedby iho Bopoallogond .Amond- 

■' ■ ' ' . ■ 8a. (la.) 

• • • ■,»••• . ■ Bl.lDOO ...iu.2*lc»a.(3a.) 

‘ ' ■ . ' • . }00 Ca.Ua.) 

‘ ■ ■ ' / ' ; • ‘ . dtflod lip to Jst Juno, 

1000 - ... 10a. (2a.) 

Act V of 1683 (Indian Mcrohant Shipping), as modiflod up to 1st Docombor, 

1004 ... .« Ca.(Ia) 

Act VIII of 1883 (Littlo Cooos ondProparis Islands Lavs), as modified up 

to 1st October* 1002 la,sp.(i^) 

Act XIX o f 1863 (Land Improroment Loans), as modified up to Ist Saptombor* 

1000 ... ... 2a. Op. (K) 

Aot VI of 1684 (Inland 8tcam*TC88cts)* ns modified up to lit July* 1801. Ca. (ZiJ 
Act Vlt of 1684 (Stcam.shlps), os moalfled up to Ist July, 1800 ... Ga. (la-) 

Aot XII of 1864 (AETlculturists* Loans), as modified up to Ist February, 

1003 .. JU. Ua.) 

Act XViri of 1684 fPunlnb Courts), os modified up to 1st Dcoombor, 1800. Ta. (la) 
Act XIll of 1885 (Indian Tolcgrapli), as modified up to Ist March, 

1006 Ca-Ua, 

Act II of 1680 (Incorao'tax), ns modified up to 1st April, 1003 ... 6a. (la. Op) 

Act VI of 1860 (Births, Deaths and Mnrrlogcs Boslstmtion), as modified up to 

Ist Juno, 180) Oi. (la.) 

•' .•«-.* — — ... t'a.(2a.) 

■ ' ■ • ‘1801 ... 2a.0p.aa.) 

* . tobor,1004.1a.0p (lai 

■ ' lup tolstDocombor, 

• uw.. 6 a. (la.) 

Act XIV of 1867 (Indian Marino), os modillod up lu lo in x obruary. 1800. 6a. as«i 
Act V of 1688 (Inrontions ona Designs), os modified up to Ist July, 

1003 9a. (2a.t 

Act I of 1880 (Metal Tokens), osmodlflodupto lot AD*il,1004 ... la.9p (la.) 
Aot VII of 1880 (8uoco5s!on Certificates), os modified up to IstDooombor, 
1003 ... • ... Ca.Cp. (Ja.) 

• ’ • '»"rob,)805 ... 7a (la.) 

' ‘ >rll. 1004 ... 8a. (U.) 

• • ' Bt Juno, 1005, with 

an Index lu. ). 2 .i 2 a.) 

Act X of 1800 (Fross and Bogistr&tios of Books), as modified up io Ist Decom- 

ber.l003 ... 2a.3p, (la.' 

Act XII of 1801 (Bopoaling and Amending Aot), shoving the Schedules as 

modified up to 3l8t May, 1002 ... ... ... ... 12.a.(liu 6p.) 

Act XIV of 1801 (Oudb Courts), os amended by tho Oudh Courts Aot (1891) 

Amendment Act, 1897 ... la. Sp. (is.) 

Act X of 1894 (Land Acquisition), with foot>notc8 7a. tU.) 

Aot vm of 1804 (Tarlfl), 08 modlflod up to l8t February, 1900 ... 9a. f2rt.) 
Act IX of 1694 (Prisons), os amended by tho Burma Laws Aot, 

1808 ... ... 7b. 6p. (la. 8p.) 

AotXlI of 1890 (Exoi 80 ),aB modified uptolstMaroh, 1007 ... 8 a.( 2 a.) 

Act IX of 1807 (Provident Panda), as modified up to let April, 1903 ...la. 6p. (1^) 
Act V of 1808 (Code of Criminal Procoduro), as modified up to 1st April, 

1003 ' — R». 3-10. (8a) 

Aot II of 1890 (Stamps), as modified up to Ist Marob, 1007 ••• 

Act XIX of 1800 (Oarrenoy Conversion (Army)], as amended by AotVH oi 

lOOO ... ... ... ... la. aa) 

Act III of 1000 (Prisoners), as modified up to Ist March, lOOB ... 

Act XV of 1803 (Extradition), 88 modified up tolat December, 1804. 6a 6p. OaO 
Regulation III of 1872 (Sonthal Parganas Sottloment), as modified up to 

Ist October, 1890 

Regulation V of 1873 (Bengal (Eastern) Prontler], as modified up to lst Julj'i 

1903 ....... - , ... 1»- ®P* 

Regulation III of 1878 (Andaman and Kteobar Islands), as modified up to 

Ist February, 1807 6a.6rvaaJ 

•Seg^^ation i of 1888 (Assam Land and Revenue), as modified up to 



BegulationVIoflSSe (Ajmer Bural BoardB), bb modifled up to Ist robroB^. 

.. ... • ... op. (IB.J 

Kegulation V of'1893 (Sonthal Parganaa Justice), as modlflod up to 1st October, 

1P09 9p. (la.) 

Regulaixon I of 1806 (Kaohin Hill Tribes), as modified up to 1st April, 

1002 Oa.da.) 

TTT . — Acts and Kegulations of the Governor General of India 
in Council as orig^iually passed, 

Aota(unropealed) of the Governor Goneralof India in Council from. 1864 to 1908. 
Regulations made under the Statute 33 Viot., Cap. 3, from No. II of 1875 to 
1006. 8vo. Stitcbed. 

fXlie above m&y be obtained (eparatcif, Tbe price li noted oa each.] 

IV.— Translations of Acts and Reflations of the Governor General 
of India in Council* 


Acts X of 1841 and XI of 1850 (Registration of Ships), as modified uptolsfc 
December, 1893, with foot-notes brought down to Ist December, 

1901 ••• .... ... ... In Urdu. 'Jo. 6p. (la.) 

Act XX of 1847 (Copyright), os modified up to Ist May, 1806. In Urdu. la. Sp. (la.) 

Ditto. In Kag;n. la. Sp. (la.) 

Aot XVIII of 1860 (Judicial Offloers* Protection) with foot-notes. In Urda. 

6p. (la) 

Ditto. In Kagri. Bp. (U.) 

Act XXSIV Of 1860 (State Prisoners), as modlflod up to 30th April, 

1903 In Urdu. 6p. (la.) 

Ditto. Is Nagri 6p. (la.) 

AotXXS of 1862 (Naturalisation), as modified up to let December, 

1002 In Urdu. 6p. (la.) 

Ditto. InltagruOp. (la.) 

Aotxn of 1866 (Legal Representatives' Suits), as modified up to ist 

November, 1904 In Urdu. Sp. (la.) 

Ditto. In NagnAp. (la.) 

Act XIII of 1855 (Fatal Accidents), qs modified up to let December,' '* 

1903 ... . ... .. ... In Urdu. 6p. (la.) 

Ditto. In Cn. 

Aot XV of 1850 (Hindu 'Widow's Be-marriogo) ... luUrtu. ep. (la) 

In Kagri. 6p. (la.) 

Act XX of 1850 (Follco Cboukidars), os modified up to Ist Nov- 

ombor, 1903 loUrdu. 2*.6p. (la) 

Act XXXIV of 1868 [Lunacy (Surromo Couris)], as modified up^ofs'oth^^* 
April, 1003 ... In j 

as modified npto^O^ii***^^*’^ 

April, 1003 

(Lunstio Asylums), ns modified up to 3lst ***'^ 

OontrBoi). „’b affool’ot'' by''" 

^ In Urdu. 3p.(U.) 

In NaTTi Sp. na.) 


Ditto. 

"""uJtof/t'pToibSriSS?” (Dlaputos)! a, modiflod ' 

" In Urdu. Sp. (la.) 


ActXLVor IS80 (renal C^o},'’'a5 modlflod up to. l.t April.” 

Ditto, I;?.''''- II' 

Act V of IPCl CPoUco), as mocUQod up to 7th I-Inrch 1903 . . ’ * *' 


flp. (la ) 


_ In Urda. 2a, 

•^“dlUod up to 

Dit'tO. *** Jn Urdu, lii 8p, (i,.) 

I *n ^agrL la. Sp. (la.) 



Act III of leoi CTordctierf), it taodifiod uptoltt Ccptctnber, 1608. ' 

la t'rJs. It. (It.) 

SlUO. la ?rtfrf K rtt.) 

Act in cf 1605 (C»rri»ri\ m modified tip lo SUt lli.r,1008... !• (it.) 

Dmo. i« fi. nu 

Act III of 1607 (OatabllQs), at modified np to lit Dceembor* 

1603 ... ^ ... .7 ... ... .. ... ... la .NktI. *P. fi«-) 

Ditto u modified tin to lat January. 1005 la CrlB. It. (lu 

Act V of 1606 (Indian Artfelca of War), ai modified up to lat January. 

1805. lBrvl«\CrOatM>VTl. PnM ... n«.5. (M 

, ^ Ditto. t'ttnnO - 

Act vll of 1870 (Court.fcei), at modified up to Itt December, 

1800 ... ... .« ... .. la Cfdtt.rt. Jr.Kt. 0,%1 

Ditto at modified up to lat October, 1800 ••• la Ki^rL 6*.9p. (It.) 
Act I of 1871 (CaUla.treapait), aa modified up to lat Decoreber. 

1008 M. ... ._ ... .. .. ... ... la Urdo. It. 9p. (It.) 

Ditto. lBKtfrLlt.6p (lt .1 

Act XXni ori871 (rcnrlont) ...... ...» la irrfa. (U.) » 

Ditto. In Kteri. Op. (It.) ' 

Act XV of 1672 (Fun.ab Lawa), ea modified up to lat Korembor. 

1004 ... .. ... ... lafirta St. Dp. (It. Op.) 

Act IX of 1872 (Cotirao ), as modified up to lat Boptombor, 

1800 .. ... ... ... ... In UnlB. Ct. 6 p. (3t.) 

. DUO. la Ntfrri. 9t.6j>. (St.) 

Act XV of 1672 (Ohrlfltitn Utrrlafio). aa modified up to 1st April, 

1801 ... ... ... .. ... ... In Un!a.4t.(2aJ 

01 to. la Ktcti 4*. (St.) 

Act V of 1879 (Gorornniint Sarlnga Banlt}. aa modiflod up to ist 

April.100S Ib Urda. a^ (U.) 

DIt o. la Kn^ ep. (1*4 

Act Till of 1673 (KonhomlrdiaCftcaland Dratnafio), as modiflod up to 

15ttl July, 1800 ... ... ... la UnlB. S 4 .Sp. (Ia4. 

Ditto . laKtfn. St. Sp. (la.) 

AotX ofl873 (Oaths), aimodlflod ap to Ist February, 1003 ... la Dnia. (laj 

D\^\o. la Ktsti. Op. (lAi 

Act XVI of 1673 (Village and Bead. FoUeo, ITnltod FroTinooB). In Ur4a. la. (ta.) 

Act IX of 1874 (^ropoan Vagrancy) •» In Urdu. St. (la.) 

Aet IX of 1876 (Uajorlty), os modiflod up to let 2day» 1000 In Unla. Bp. (la.) 

Ditto. In Xtgri. 3p. (U) 

Act XI of 1876 (Frosldonoy Banks), as modtilod up to Ist Haroh, 

1000 ... ... ... ... ... ... la Urdn. St Up. (la. 6 p.) 

Ditto InNtgrt. 3a Cp (It. Op.) 

Act XVIII of 1878 (Oudh Lowe) In Urdu 2 *. (it.) 

Aot I of 1877 (Spcelllo BoUof), oe modified up to lat Febmary, 

1004 lnUrdn.4n.6^(lt.6p.) 

Ditto. In Ntgri. it. 6 p. fit. 6 p.) 

Act I of 167S (Opium), oemodifiod UP to let Docombor, 1800. In Ntprl. it. Cp (IM 
Aot VII of 1876 (ForostB), aamodifloaup to Ist December, 1003. inUrdu. 4t. (it 6 p.) 

Ditto. In Nagrt. -It. (It. Cp.) 

Aot XI Of 1878 (Arms), OB modified up to let Hoy, 1004 ... in Urdu. 2 %. (la.* 

Ditto. In Kagri. 2 i. (la.) 

Act XVII of 1878 (Northern India Forrlos), as modified up to Ist June, 

1002 ... ... ... In Urdo. 2» (It.) 

Ditto. In Ntgn.Ct. (U.) 

Act XVIII of 1870 (Legal Fraotitioners), as modiflod up to Ist Hay, 

1800 — InUrdn 2 v. 6 )'.a!».) 

Ditto. In Ktgn. 2a. Cp (la.) 

Act XV of 1881 (Factories), ‘as modified Up to let April, 1801. in Urdu. it. Cp (i*0 

Ditto. In Ntgri It Cp iltj 

Act XVIII of 1881 (Central Provinces LandBovenue), asmodifled up to 

l8tNovombor,1808 In Urdu 9a. (Ja Cp.| 

Ditto. I" i*'*-i'* °P) 

(Transfer of Property), as modiflod up , 24 .) 

*** ••• Ntgrl Ca. 9p. (2a.J 

Act VI of 1882 (Companies), as modiflod up to 1st Au^st, 1906. 

In Urdn 13a. Up. isa-j 

Ditto In Nagri. 14a. (Sv) 

... ' 5 . 



Act XII of 1884 
Septemberi 1906 


Ditto. 

(Agriculturiata Doans), 


Act XIX of 1883 (Land IroproTemont Loans) as modified "P , 

■ Soptemtor, 1006 ... In N.gri', la. (U.) 

Aot rv of 1884 (ExploslTos), M modified up to 1st May, 1808. I” J*; *8; jj‘;> 
Aot VI of 1884 (Inland Btoam-vessolB), as “O^ified up to^lsW^y, 1891. 

In Nagrj, 8a. 6p. (la. 6p.) 

modified up to let 

In Urdu 6p. (la.) 

Ditto. Uagri. 6p. (1ft ) 

Act XVIII of ’1884 (Punjab Courts), as modified up to 1st December, 

1800 ••• ••• **• **• *** *** *** *** In Urdu. Sfti op. (la./ 

Act II of 1885 (TTegotiable Instruments Amendment) ■ ••• iJ*-? 

Actniofl885 (TranaferofProperty Amendment) 1“ F/ a“' 

Act Xofl885(Oudh Estates Amendment) .. ... ••• ?" 

Act XIII of 1835 (Telegraphs), as modified up to Ist Mar(m,^^10J)5^ 

Act XXI of 1885 (Madras Civil Courts Amendment) ... ... In Urdu. 8p. (la.) 

Act II of 1886 (Income-tax), as modified up to 1st April, 1903. In Urdu. 8a. (la. 9p.) 

Ditto. 1 “ Jfagri. 3ft. {la. 9p,) 

Act IV of 1888 (Amending Section 265 of Contract Act) ... In Urdu. 8p. (U.) 
Act VI of 1886 (Births, Deaths and Marriage Registration). In Urdu. la. 3p. (la.) 
Act X of 1886 (Criminal Law Amendment) ... ... ... In Urdu. 9p. (la.; 

Aot XI of 1886 (Tramways), as modified up to Slst December, 

1000 ... •«. 1 ° Urdu 3a. Sp. (1ft.) 

Ditto. lo Nftgn. 3ft. 3p. (la.) 

Act XIII of 1888 (Securities), as amended by the Kepealiug and Amending 

Act, 1801 1“ ®P. 

Ditto. In h’ftgri.Op. (1».) 

Act VI of 18S7 (Companies Amendment) >.• .. In Urdu. 8p. (la.) 

Act VII of 1887 (Salts' Valuation) In Urdu. 9p. (U.) 

Aot XX of 1887 (Provincial Small Cause Courts), as modified up to Ist . 

Doeombor, 1606 In Urdn. Ei. 8p. (1ft.) 

Ditto. InKftqri Sa. 6p. (1ft.) 

Act X of 1887 (Native Passenger Ships) ... In Urdu, la 6p. (is.) 

Aot XII of 1687 (Bengal, North-West Provinces andAssam Civil Courts). 

In Urdu. la. 8p. (la.) 

Ditto. In Kagri, 1ft. 3p. (la) 

Aot XIV of 1887 (Indian Marino), os modified up to 16th February, 

1800 . . - In Urdu. 3.v. 6p (la.) 

Ditto. In Nagri. Si».9p. (la.) 

Act XV Of 1887 (Burma Military Police) ... In Uidu.Op. (la) 

Ditto. InKaiiri. Op (la.) 

Act XVIII of 1887 (Allahabad University) ... In Unlu.ia. ila ) 

Act III of 1888 (PoUco), as modifled up to Ist March, 1803. In Urdu, Sp (la) 

. Ditto. (ns priBSOd). In Nogri. 6n.‘ (la ) 

Act IV of 1688 (Indian Rosorvo Forces), as modifled up to Ist March ' 

1803 — ... ... ... In Urdu. 3p. (la.) 

(aapassod). inNagri.Sp. (U.) 

In Urdu. 2 ft. sp. (la ) 

••• ••• In Urdu. Op (la) 

InNftgri.Op (la,) 


Ditto. 

Act V of 1888 (Invonlions and Designs) 

Act VI or 1888 (Debtors) 

Ditto. 


Act I of 1880 (Molal Tolron8)^s modified up to Ist April, 1004, In Urdu. on. (ia.i 
Ditto. . jn Nagri. Qp_ , 

Aol II of ISSO^Mmisurci of Length) j 

Act IV of 1690 (McrcbondiBO Slerks), se modified up to Ist Eobruarv""' 

Ditto laOrfu. Vop II,,) 

ActVIoriRBO (ProbntonndAdmiaistrntlon) J''!!”’’ 

Ditto. , H™". "P l*"•l 

^"DrT^nb?r 1003 Corliaosto), ns modlllod np° to-'lS' 

Act xni or 'men <C.ntomnont»), as modlfiod up' to 'ist March'*' 
lu K,;,l ! 


i 3.- it.. Op.l 



Act XV oflOSO fOAleiftl Scorotfl). nv tnodiflcd up to Ist April. 1004. In Urda.Op (la ) 


Ditto. 

Act XVI of 1880 (Control PrortncQi Lond Boronno) 
Ditto. 

Act XX of 1880 (LunKtio AsylumB Anondraont) 


la Ktgri. Op. (la.) 
lo Urda. la. Cp. (la.) 
Id Ka^ la. Cp. (la.) 
Id UHo. 3p. (ta) 
O 


AU);UBt, lOUB 

Act viir — 

Act IX ■ ■ 

Act IX « ■ ■ ■ 

Act X of ■ ■■ ■ I 


In Urdu. Cp. (la) 

*1 Urdg. 2a. 9p. (la Op.) 
105. In Urda. 8a (23.) 
In Kicti. 6a (2a ) 
In Urda 3p (la) 

In Urdo. Cp. (la ) 

In Urdu 3p (la.) 

In Urda. la (la) 

.. .. In Urda. 3p. (la ) 

. ... In Urdn Cp (la.) 

liflcd by Acta I of 

, ••• ... Ill UfJn 3p. (Is ) 

In Kaj^l Cp. (Is) 

■ • ' . In t'Tdn.Sp (la) 

• ■ . » • In Urdo. Cp. (la ) 

j m ' * . • ‘oeoduro Code 

• » * ... In Urda. 3p. (la 

In Urdo. 3p. (la.) 

/ • ; ' • ... ... ... ... In Urdo. Sa. 3p. (la. Cpj 

' In Ka;;Tl. lB.Cp. (laCp.) 

Act ni of 1801 (CrlmlBOl pfoeoduro nnd Ponol Codes Anaend.^^ , ^ ^ 

moat) In Urdo. 3p. (la.) 

Act V of 1004 (CiTll Procoduro Code Amondmont) In Urda. 8p. (Is.) 

Ditto. lDNa?n.8p(ls) 

Act VIII of 1804 (Tariff), aamodiOodup to l«t October. 1008. , In Urda. u. (isj 
Ditto. In Ksffri. 3a Op. (2a) 

Act IXof 1804 (Prlflona) 

Ditto. 1“ N»6 Ti. 2»* 3P‘ (!»■) 


Act VII of 1805 (CtvU Procoduro Codo and Punjab Laws Act 


Amendment) 


Ditto. 


Act XII of 1605 (Companies— Memorandum of AsBOciation) 

Act XIV of 1805 (Pilgrim abips) 

Act II oflSOO (Cotton Duties) 

Ditto. 

Act VI of 1800 (Indian Penal Codo Amondmont) 

Act VIII of 1806 (Inland Bonded Warobousos) 

Ditto. 

Act XII oflSOe (HxciBo), as modldodup tolst August, 1905. 

Act 1 Of 1807 (Act 2CXXVII Of 1860 AmoDdment) 

Ditto. 

Act II of 1807 (Criminal Tribes Amondmont Aot) 

Act III of 1807 (Epldomio Diseases) 

Ditto. 

Act rv of 1807 (Fisheries) 

Ditto. 

Aot VI of 1807 (Nogotiablo Instramonts Aot Amendment) 

Ditto. 

Aot Vm of 1897 (Hoformotory Schools) 

Ditto. 

Act IX of 1897 (Provident Funds), as modiflod up to Ist Ap^, 

1903 ... ... V.. In »P-(la.) 

Ditto' Nagri. 9p* (la) 

«tXotl897(Geno«lClauso.,- 

Act XIZ of 1897 (Local Authorities Emergonoy Doans) In Urda Sp. da) 

— _ Ditto.' 

Aot XV of 1867 (Cantonments) *.• ••• ^ 


In Urda. 3p. (la) 
In Nagri. Sp. (la.) 
... In Urda 3a (la) 
In Urdu. la.3p. da) 
In Urdn. la. 3p. (la.) 

In Nagri. Is. (la) 
... In Urda. 3p. (la) 
... In Urda. 3p. (la.) 

la Nagri. 3p. (la) 
In Nagri. 3a. Sp. (la.) 
... In Urdo. 3p. da.' 

In Nagri. Sp. (la.) 
... In Urdu. Sp. (la.) 
... In Urdo. Sp. (la) 
In Nagri. Sp. (la) 
... In Urda. 8p. (la) 
la Nagri. Sp. d*-) 
... In Urdu. 3p. (la.) 

In Nagri. Sp. d®-) 
In Urda. la Sp. (la) 
Id Nagri. 6p. (la) 


In Nagn. Sp. da) 
... In Urdtt. Sp. (I*-) 



Aot I of 1896 CStage-carriogoa Act (1881) Amondmont) 
Ditto. 

Act III of 1808 (Lepers) 

Ditto. 

Act IT of 1808 (Indian Penal Code Amendment) 


Act V of 1808 (Code of Crimu'^l Procoduro), os modtflevi up to 


Ist April, 1900 

Ditto. 

ActTI ofl808 (Post Ofttoe) 

Ditto. 

Act IX of 1898 (Live-stock Importation) 

Ditto. 

Act X of 1808 (Indian Inaolvonoy Ruloe) 

Aot I of 1809 [Indian Marine Aot (1837) Amendment) 
Ditto. 


. tn Urtja. 3p. (l».) 
In Nssri. vp. (1 l) 
lu Urdu. Op. (Is.) 
In NfcgTi.8p. (Is) 

. InUr(Ia.Sp.(l».) i 


III Urdu. Rs. 1-4 (Sa.) , 
InNagri. Rs. 1 6 (9i.) 
in Urdu. 3i. 3p.(l».) 
In Knjri. 8s. 3p (Is.) 
... In Urdu. Sp. (U-l 
In Napri. Sp. (Is.) 
... In Urdu. 3p. {!»•) 
... In Urdu. Op. (la.) 
In Nagri. Op. (!*•) 


Act II of 1899 (Stamps), as modified up to Slst August, 1005 In Urdu. 7a. Op. (ia.6p) 

Ditto 111 Nagri. 7a. Op. (la. Op.) 

Act III of 1900 (Prisoners), as modified up to Ist March, 1905. In Urdu. 3A.3p.(li) 
Ditto. ]Q i’agri. 2a 3p. (1») 

Act IT of 1809 (Government Buildings) In Urdu. 3p. (1»-) 

Ditto. InNagn. 8p.(I*) 

AotTII of 1890 [Indian Steam-vessels Aot (1884) Amendment]. In Urdu. 3p.(Ia.) 

Ditto. In Nagri. 3p. (W 

Aot Till of 1890 (Petroleum), as modified up to let January, 


1900 

Ditto. 

Act IX of 1899 (Arbitration) 

Ditto. 

Aot XI of 1699 (Oourt'fees Amendment) 

Ditto. 

Aot XII of 1899 (Currency XTotes Forgery) .. — 

Ditto. 

AotXIT ofl890 (Tariff Amendment) 

Ditto. 

Act XVII of 1899 (Indian Iloglstration Amendment) 

Ditto. 

Act XVIII of 1890 (Land Improvement Loans Amendment) 
Ditto. 

Act XX of 1809 (Presidency Banks) 

Ditto. 

Act XXI of 1899 (Central Provinces Tenancy Amendment) 
Ditto. ^ ^ 

AotXXrv of 1800 (Central Provinces Court of vvards) 

Ditto. 

Aot I of 1900 (Indian Articles of War Amendment) 

Ditto. 

Aot IV of 1900 [Indian Companies (Branch Registers)] ... 
Ditto. 

Aot IX of 1900 (Amendment of Court'fees Act, 1870) ... 

Ditto. 

Aot X of 1900 (Census) 

Ditto. 

Act II of 1901 [Indiau Tolls (Army)] ... .. 

Ditto. 

Act V of 1901 [Indian Forest (Amendment)] 

Ditto. 

Act VI of 1901 (Assam Labour and Emigration) 

Ditto. 

Act VII of 1901 (Native Christian Administration of Estates). 

AotVIIIoflOOKMinos) 

Ditto. 

AotIXofl901 
Ditto. 

AotXoflOOl 
Ditto. 

Act II of 1902 [Cantonment (Houso-Aooommodation)] 
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In Urdu. la. 6p. (!»■) 
In Nagri. la. Gp. (U.) 
... In Urdu. Gp. (Iv) 
In Nagri. Op. (Is.) 
... In Urdo. Gp. (Is.) 

In Nagri. Op. (la.) 
... InJIrda. 8p. (la.) 

Id Nagn. 3p. (la.) 
... Id Urdfi. 3p. (la.) 

In Nagri. Sp. (la.) 
.. In Urdu, 3p. (la.) 

In Nagri. 3p, da - 
... In Urdu. 3p. (la^ 
In Nagri. 3p. (la.) 
... In Urdu. 3p. (la.) 

In Nagri. Sp. (la.) 
... In Urdu. 3p. (la 

In Nagri. Sp. (U.:| 

In Urdu. la. Sp. (la.) 
In Nagri. la. 3p. (la.) 
In Urdu Sp. (la.) 
In Nagri. 3p, (la.) 
... In Urdu. 3p. {la ) 
In Nagri. 3p. (la.) 

... In Urdu. 3p. (la.) 

... In Urdu. 9p. (U) 

In Nagri. 9p. (la.) 

... In Urdu. 6p. (la.) 

In Nagri. Pp. Q.,.) 

... In Urdu. Sp, (la.) 

In NagrL Sp. ;la.) 

... In Urdu. 6a. (2a,) 

In Nagri. 5a (2a.) 

In Urdu “ 

In Nagri. 

... In Urdu. ^ 

In Na^, la.’ (la., , 

• In Urdu. 3p. (la.) » 

... In Urdu. 8p. (la.) 

la Urdu. la. (la.) 


pri. 6a (2a.) - 

3p. (1».) 1 
jri.Sp.(la) .1 

du. la. (la) ] 


t 



V.— Miscellaneous PuWicatiouB. - * j 

Table showing effoot oflogislation in Qo’'®''®®'' 

Ditto ditto during IBOl. »,£|" 

Ditto ditto during 1002. «»■«!. 

Ditto ditto during M03. 

Ditto ditto durtng 1904. * 

Ditto ditto during 1906. =P' 

A-unual Indexes to tbo Aots of tbo Governor General of India in Council ii 
1854tOlG05- The pricQ U on cmK p •« , -j; 

Report of Indian liftw ComnilasioD, 1870. Foo1«c«p. Basrd* , : t 

Proceedings of the Council of the Governor General of India for 

and Begulations from July 1882tol905. Supcr.ro>*UU^ AmiO^UablcnptJon i* _ 
(Be. 1) j aiagle isaae, 4a.t ineladme poiUt^. 1 ' 

Chronological Tables of tbo Indian Statutes compiled onder the , 

Gorernment of Indik, by F. 0 Wioiw, cl lie Inner Temple, Bsrriitor-at-Lsw irOui- - 

1901 ... ... .. ... 

Index to Indian Statutes ; Chronolo^ieol Tablee and Index of the Indian Statute, “°P 
ender tho orders of the Gevcintnout of India, by P. 0. WiotsT, of the Inner Temple, 

Law. Edition, 1897. Two votnmoi ... ... ... Ri, IS. Redact d toll* C 


A Digest of Indian Law t ases. cootalmu? High Coorta’ Reports. 1862 — -ICOO, MdPfi 
Countil Report* of Appeals fro.n India. 1836 1900, with an Index of cases compiled w 
the orden of (he Govetttmetit of India, by J V, WoOBMii^.of the MidlJi* Temple, 
»t*Law, and Adrocate of the High Coart, Catcotta. In ili ToluTsei ^uper-royal 6»o ni 
for cloth boand ) redueodto Rf OQpcrs.t Bo. 76 for qnaiter bound; reduced to Il8. S9 

Single volomi* redaoed to R«. 7 ahcasoldseparately tc* tbe ^rst 6vc volumea and Its. 5 for ih.: >' 


A Digest of the statutes and Aota rolatlng lo Merchant Shipping in IQ^ x 
Edition, 1884. By T. a. PcAasow. Barrietor*at*Law . Ri. 6. Iliduci.d io Rs 8 (I t 

List of General Buies end Orders under Statutes and General Acts in force > 

British India oorreoted up to 30th Juno, 1908 its 1>S {Sa 

Addenda and CorriRenda List No 1 of 1906 to the above 2a. Cp (V 

Index to Aot V of 1889 (Indian Aritolesof War), ea modiflodup to lat Janue .i 

1886 •** • • .. . 7a. ( ' 

Ditto In Urdu and Nagri. 7a. f 

Contents to ditto ... In Urdu and h'apri. lo. Dp.fl 

Tho ’Baluchistan Agency Forest Daw, 1880 ... ... ... In Urdu 24. (I*. 

Tho Quetta Municipal Law, 1889 Urdu. Sa. Sp. (1». C . 

Tho Baluchistan Agency Criminal Justice Law, 1890 ... in Urdu 9 d !l 

TheBaluobistanAgenoy Civil Justice Law, 1806 laUedu 2a.6p ' 
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Ufl fl (I'l l.t'ili ip! rilllM'Jt'ri f;: n’t til:!! iP! liii ihii i»a jtin oH. 


LroisLATivr nrPAPTHEjrr. 

jn"*' V fjVitir* « f l>-» f OfrTfTatja'n! PHaUof, 

7J» »f 0» rMrr^^c 1 h(J«t Io 

,.,4 «>.• »f ir<^un J«*w t>ol 19 1^07 i*«r«rtt«)r«t]d pcrtetof 

"Jl't T!-j1»Ai It, 5 p Ntt«r fliti •-»»* inst>) V/ U(« Tofvtfa OfJ^ttaniS. 


t— 'n;c Indian S!alule*Book. 

r.fttfo r::rj(»9, 

hUrttit 

B.— Gcufral AcU. 

ArU »'J t1>i n«ifTnn* flri.rr*.’, «f • In Otntiol. W. I, ftvn Io I'flT, 

1-^ tO-x. 1!ST» . „ .♦« 

'T*3 ArU rt Ck rtrtiml In Co^ mV V®* II, frrax t® 1*?^ 

Pi** .. 

Art* «J a. notm-r In C<*fl f'l V®’ III, ftOTJ m lo P50. 

ly I'®-!. 1!*03 

Art* cf a* Oorrmo- OorrU Ir V®’. IV, ftm 1A?5 (0 IW, 

JM) 

rpd Art* of lU Corcrttor Oftt^nl In Comril. Vo*. V, ff«m 1*?S f® 1003, 
W.l’oa. 1?jSI ... ... ... ... '... .J 

ia« VI U le a* rn*L 


... n*.c (!£►*.) 

... n* 7.(IOa.) 

... n*. a CH.) 
... n*. C. (?a.) 

... It*, a pt.) 


C.— r.oMi Codes. 

S Ucngol Code. Third Kdlllon, 10 OR, wl*t*»«nc th® rtp?nt»Uoni and Lent Art* In force 
la Voli. { I® V. IS*, fl • rolntae nr It* 30. lt«lorrd lo It*. 50 for irt of 6 Velnmc*. 

iBombayCode, Vol. I. Third Kdltlon. 1007 h» A. {?»•) 

Ditto Vol. ir. Third Kcimon J007 . 

iJfffo rdf. r/r, Tfnr<{ f7dtft<ra, l&os 

Ditto Vol. IV, Third Ddltion, 1000 

uraca I to tv roducod to it* ii pVect. 

Coors Code, Third Edition 1008 ••• 

I. and ABsam Code, Vol. I. 'uk?? 

Ditto Vol. II. Edition, 1007. 

Ditto Vol. III. Edition. 1007 

imoBltoIII roduood to 15* 1C 


... I{*.C. (M 
... JP* A fSs^ 
... n*. 4. (8a.) 

... JJi.2. f4a.) 
... Its. 6. aOa.) 
... Its. 6. (Ca.) 
... Its 6. (9a.) 


Uniti,d ProTln... C»'l=' ^ “ '•“‘‘“““'i 1“ “■■ ' P“ «>• 

In tie Pres*. 

. . .r „ T.ft'W cases, lOOS.byO.E. Grey. BMTi 3 t< 3 r-at.Law. 

ll?rd^t'l»?“Durm,C0de 



II.— Uepriuts of Acta and Eegalationa of the Goveraor General of Indi>' 
in Council, as modified by subsequent Legislation. 


Actl of 1840 (Legal PractitloDers), as modified up to Ist Octobef 1907. 

Act XXXVII of 1850 (Public Serrenta Inqulrlos), os modified up to 1st 

August 1008 

Act ZXX of 1852 (Neturalizatiou Of AUone), as modified up to aotli April 

1008 

Aot XX of 1853 (Legal Praotltionors). as modified up to Ist September 

1007 {U-) 

Aot XXIII of 1855 (Administration of mortgaged Estates)* as modified 

up to Ist October iOOS ' 3p. (In., 

Aotxxiv onssf "* •*- • •• *' • ’ ' anon. 2a. o».) 

Act XIII of 1857 - iv3p. Ua) 

Aot IX of 1850 (I ... la. Op (la.) 

Aot XXIV of 185 Ist Ifor- 

ember 1007 • 8a. Cp. (2a.) 

Act XVI of 1803 <EsQi6e Duty on Spirits), as- modified up to ist 

OotoborlOOS Sa.aa> 

'Aot XXXI of 1863 (Gazette of India) witb footnotes 1<^ 2 p. (la) 

Aot X of 1865 (Succession), as modified up to lat April 1009 ... &»• I*®. (2a ) 

Act XXII of 1867 (Saralsand Feracs)aa modified up to 1st August 1608. 2a. (la.) 
Aot XXV of 1867 (Proas and Hegistration of Books), as modified up to 

Ist October 1007 ... 5a.(ta.i 

Aot V of 1809 (Indian Articles of War)* as modified up to let January 

Act V of 1870 (Unclaimed Deposits)* as modified up to lat October 

1908 ... is a*.) 

Aot Vil of 1870 (Court-fcea), as modified up to Ist Pebruary 1906... Tta. 1. (la.) 
Act XXVII of 1871 (Criminal Tribes), as modified up to Ist October 
1608 6a. 6p. (la. 6p.' 

.. ... . • -‘MaylOOB ile.l.fSa.) 

• 1st February 1608 ... fit. 1 . 4 . (ga.) 

rOborlOO? ... ... 5a.6p. do. 

- i by Aot XII of 1861, as 

2a. Sp. da.' 

I tolst June 1609 ... fit. l-S-S (ia.) 

■ • jtoberloOB 6a. da) 

odified up to 1st October 

iOUV ... la. Cp. (la.) 

Act XVIII of 1881 (Central Provinces Land-revenue), as modified up to 

Ist Marcb 1909 (3».^ 

A-t TV s' . .-jgos... 4a.9p.(aa., 

I • • : I ... la 9p. da.' 

• ■ ; ■ , - r • ' ' •. • ■ , la. 3p. (la.) 

■ I • " . 1st August 

1608 V V. ... , ( Co. (ia.j 

Act VZ ofl 880 (Probate and Administration), as modified up to Ist January 

1000 ... Sa. 9p. da • 

Act VI of 1890 (Charitable Bndo-armonts), as modified up to 1st 


^ ^Auyujtiqqs^^ ... ... ^ , 


imols), with footnotes. 2 a Oa!! 
0* C8 modified up to 1st 


] to lat January iooo.' ^%a^'(lv/ 

- . * modified up to lat Pobruory 

lOUb ... ••• ... ... ... ... .... ... ,,, 2a. Co f1*\ 

Act X Of 1004 (Co-oporatlvo Crodlt Soctettos) with roforenco to rules under ' 
the Aot 

ni.— Acts and Kegulations of the Governor General of India 
in Conneii as origis^lly passed. 


Aols (unwpoalod) of the Governor Oonoral of India in OounoU from 1007 

no^?fit!on\ made under the Statuto 33 Viot., Cap. 3 from 1907 up to date 
rrfc* tticre taaj fce clUlnfd KparaMp. Tha pnee b noLd oa each 1 

a 
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Pago 

tJrrnf'^Suit in il* pf tic Firtl C7ai* SatofiUnnli Ju^gtfor a (ttclamlinn 
that P>c altar\ntnt ii*ii inrifi^r unrf for refund of nancy— ‘Dtrtre aecordint\hj— 
rrcrmlinat in tie Small Carte Court onit order far refund by that Co*rf— On^er 
mot t>uta\ned>l(. 

Fee Cirit Pfioctrrne Codr ... m. ... ... 135 

BOSIIUY in:fiUL\TIOK (\* OF 1^27). km/XY, cu 3 ^mnfruttuary noriyaye 

of IS^iO—Jaremnent toj'ai/ ti»dflt after fiteJ period— Suit by vaortQayee after 
tie ex/’i'fMfi'on of the period for tie reecrety tf tie debt by tale of , wort gajed 
P'‘c}-rr<y.1 \ nyufnictiury tnortgigc «*ccnt«d In tl>o yearlSG? conlAincd tho 
folloTTiDg agrtcincnl : — 

“The ain<'Dnl of )>. 1,Tri0i» t>orroirMl on tho tiid premises. 'Wothrroofus 
thtll, after piping* off the a-Md ainonnt of debt after fifteen jeara from this day. 

*V. pjy 

a I • ■ ■ « "lid atlow 

I . • ■ • and yon 

. , ' ' a “ " 

In the year 1007 the morlgigee haring brought a amt for the rccorery of the 
moMgigo debt by asle of mortgaged property, the Crit Court Mloared (he claim, 
but the eppellato Court rerened the liesreA and dismuasd the aeit on the ground 
that vhfie in the cue of * naafraettury mortgogo the mortgagor agrees to 
redeem by piycaent of the principal after n stated the mortgagee hu no 

higher or better right than he hat under a limple usufructuary mortgige. 

IfeJJ, on aecood appeal by the plaiotilTa, that the mortgage in aoit vaa 
eaverBcd by cUute 3. acstien XV of RegnUtioo V of 1827, and there befog 

.. .t--. =-.» .. , . — .v..— -»‘a- expressly 

• . • • ( a suit bo 


The decree cf tho appeltato Court rererjed and that of the Crai Court restored. 

JIfoAado/i r. Jbfi (1822)17 Bom. 423 and ^omcAanfro t. SVtPura&ai (1823) 

P. j., p. 43, follovcd. 

Sbeii Idnit y, Abdul ^«Aiffi<tR (1891) 16 Bom. 303, 5^ada»AiV t. Fyeniafrao 
(1895) SO bom. S26 and Kruhna r. [lari (1903) ID Bom. L. B. 615, explained. 

PiBtsRABAM r. POTtAjinao ... ... ... (1209) 31 Bom.'lSS 

CASES:— 

lirisina v. JIari (IDOS) lO Bom. I,. It. 615, espisined. 

See hloBiaAOE ... ... ... ... ... 128 

Ma/iadaji v. Joti (1892) 17, Bom. 425, followed. 

See Mortoaob ... ... •*> 12S 

3fuAaffima(f Allaiadad Khan r. Sfebammad lematl Khan (1868) 10 All. 289, 
fc’llowed. 

See Mauomedak Law ... ... ... ••• - HI 

Kagtndralala Dehya v, Tarapada Achatyte (1903) So Crft 10C5, concurred Jn- 

See Limitation Act ... •«. ... ••• ^1 

Qweeu-jE’ffjjjrex* v. Shankar (1888) 13 Bom. 3S4, followed. ' 

See Cbiminae Pbocbdprb Code ... ... ••• ••• 88 
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INDEX 


ACTS:- 

1840— V. 

See Guca.tob*s Act ... ... 

1841— XIX, sBcs. a, 4, 14. 

See Ccrator’b Act ... 

1877— XV, 8EC3. 2^, 28. 

See Limitation Act ... 

1882-XlV, sEO. 31. 

See Limitation Act 
1890-VIII, SEC. 9. 

See OuABDiANS ANO Wards Act 
1898- V, 6BCS. 195,478. 

See Cbimikad Fbocedobe Cods ••• 
1908— V, Oboer I, Edle 9. 

See Limitation Act ... 

— — — — 3LC. 161. 

See Civil Procedcre Cope ... 

ACTS (BOSIBAY):- 

1827-Y, SEC. XV, CL. 3. 

See Bomday IlEacLATios ... 


pAgo 

... 115 
... 115 
... 01 
91 
... ISI 
... 88 
... 91 
... 135 

... 128 


1871-111, BBcs. 25, 30. 

See Ubrsditaly Ojficeb Act ... ... ... loi 

AMENDMENT OF PLAINT— CVri7Proeerf«re Coie X7Fofl882). eee. 31— 

C»til Procedure Code C^et V of 1903), Order I, rule 9— iantZe attached to 
vatan—^oint oienere — Leaie— Lease good till the death of the surviving joint 
otvner — Gordon Settlement of 186 i — Suit hg representatives of one joint ojener to 
reeacer posstis\c/n-^Ptp\esti\tatitts ofOie Other joint owner joined as co-defend- 
ants with the representatives of the lessee— ‘Plaintiffs' claim allowed to the extent 
of their *Anrf— £imi/a<ion— 2Veflej7iciit of co defendants as co-plaintiffs— Z/miVa. 
eionAfZ(Aro/l877),«cM2,23. ^ i/ 

See Limitation Act ... ... _ pj 

ATTACHMENT— Cit// Proeedute Code (Ad V of IQOS)— Decree of Small Catue 
Court— Money lyi'uj in deposit in the Court oj the First Class Subordinate 
Judge— Attachment and reeotenj of money in ejecution of the Smalt Cause Court 


ijmcxi 


i'll 


iJrrrcf—Sutt in flf </ tie J'irtl C7Af« SiilofJiHt7tt Jwtge/er a dtclamlion 
tint He atfneimenl trii inriU'l anti foe refund «f money-~Deetee aeeordintl'j— 
Pro^edimpt in tie Snail Ciriee Court ond order for refund iy (AaJ Court— Oruer 
not inttainaJ-le, 

See Civil rtoctnrcE Code ••• m* ... ... 135 

BOMIIAY KKnULATIOK (V OK 1**27), PtC- XV', ct. 3 -lT$n(ruetuary norigape 
cf Agreement to He delt nfier fi^ei oeriad^S'tit b‘j mortgagee after 

tie erpiratton of period for tie rrreitery of tie deli 6/ tale of ,wori gaged 
pro}-ertji.2 A ii'ufnictiury inorljige executed in itie year 1869 contained tho 
following agrtement 

'*Tbe amnnntof Ilr. 1,?riOia l>arrnwe.lon tlie uid premiuj. Wotbrroofus 
■bill, after paying off the anid ainoiint of debt after fifteen years from this day, 
” •‘-•-•a -*-• **— -si* ■ — -?riod pay 

a ■*i a • • ■ ■ lid allow 

II ... yon 

• , '■■ ■ i “ . 

In the year tbo raorlgigeo baring brought a suit for tbs recovery of tho 
mn'tgiga debt by tala of luortgiged properly, the first Court allowed the claim, 
butthe appellate Court rertne-I the <!e:rr<t and dismusad the aoit on tbs ground 
that whrie in the case of a ii«ufractu.iry mortgage tbo mortgagor agrees to 
redeem by pxyment of the principal after a stated porbd, tbs mortgagee has no 
higber or belter ngbt than ho has under a simple ueufructnary mortgrge. 

Held, on second appeal by the pIsinlifTs, that the mortgago in snit was 
gavdroed by clauu 3, section XV of Regnlation V of 1827» and there being 
nutbisjg in the terms of tho agreement ^tween tho parties which either expressly 
or by implication indicated that the property ehoold not by moans of a sail bo 
applied in liquidation of the debt, tho snit would lie. 

Tho decreo cf tho appellsto Court rorersod and that of tho first Court restored. 

Mahadaji v. Jali (18921 17 Bom. 425 and Pamehanira T. 2VtrHrn5ai (1803) 

P. J., p. 43, followed. 

5fieiit Jifnis V, Aldttl Paiitnnit (1691) )C Bom. 303, i^aJerAi’p v, Vyanialrao 
(1803) So Horn. 206 and J^rirAns r. llari (1903) 10 Bom. L. R. Cl5, explained. 

PiBtsnaBSM V. PoTtisiaao ... ... ... (1009) 34 Bom.' 128 


Krishna v. Hari (1003) 10 Bom. I>. R> Cl5, explained. 

See iloBTOAOE ... ... ... ... ... 128 

ITahadaJi v. Joti (1892) 17,Bom. 425, followed. 

Sec Mortoaox .m .m ... m. 123 

hluhammad Allahadad Kha7i v. J/tsAaminiKf Itmail Khan (1868) 10 All. 289, 
fcllowed. 

SfiuoMBDAir Law ... ... ... .♦ Ill 

Kagendralala Pehga v. Tarapada Aeiatyee (1903) 36 Csl. 1003, concurrei in. 

See Limitation Aoi ... ... **• ... ... 01 

Queen^Empress v. Shankar (1888) 13 Bom. 384, followed. / 

See Cbiuinal Pbocedpre Code ... ... ••• ••• 88 
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CASE 




Tiansliandra t. Tn/Jaralai (I55r) P. 4'5- 

S« JIoaTGAC® ^ ^ ^ If? 

SitScshh T. V^-^nl-atnxi (I53>)COD’Ci.2r'v, 

See Mocrcicz ... ^ — ... ~. If? 


SAiib IJras t. jlidul (lS3l) Iv Ec: 2 . CO-?, tZ-shh^L 

St! MoRlGici: ... M» ... 


n? 


Cl7iL PEOCCDURE CODE rACT XIV OF 1552), SI — Aei (JT 
e/'lS57)i 23, CS— CYnV Proeedtare Code^Aei Fc/lPO?}, OrdfrT,ri^‘e9 — 

Jjx^dt aUaeied ia talan—^oint oxu^rs—^Le^se — Lest: dtsiXcfiie^ 

t's/rieinp joint ovi^er — Gordon SettUrAen! ef iSH^Std! by rrfrejf^f^ieeet c/ 
e.ie joinj oifner <a rfco«r pni«ri»— c/^i? oii’rjriE.t cmfr 
joined et eo'defendcntt Kith therefTtseniaiteet of tie Utt-it — Plsinit^t' clsim 
etlovel toibe rsifnl of fJtfir there — Appeal ly plaint i^t crd e>-defetd(^a!j 
eliinin-j their there— Zi/rJtjiion-^Treztfntnt of eo^ffixidjait as eo-p^-sistift—^ 
.in-ndrient c/plaini and decree. 


S-! ListtTiTiox Act ... ... ••• PI 


— ~ — ■■ (A.CT V OF iCOS), «tc. 3M--D#.-rtf e/SetsU CaMe 

Coert—ilox*j lytnj t/t depotti in the Conrt c* FTr»; Clsjt S'ibordinoie 
Jt-ipe—AUneUntn^ an 1 retoeery ofnomeir inestentha of the SutsU Cantt Co*iri 
<?<"•«*— 6'«iV CR th> Cuari of the Fini Cla** SabcrdinaU Jted^»for a declaraihn 
l?7t ihr alti'Am^nl teat tneti'tj and for re/tfnd of vtoney^L.-oree ceeordiapl^— 
Froee/dttjt tn tie Snail Caiue C'ttcrt and order/cT refr.ai by 
Ofdn t ' t fjtinna^At ' The plaintiff broDgbtaeQit iath» Coart oftbo First 
SuWrdiatte Ju'l^ sod hoallf obuiQsd a ilccrv9 declsrts; tbft so attscb* 
raeot ca cemiu taoee.v, already lying in deposit ia that Coact, lericdby the 
dA^eadaas m executtoa «! hu Small Caase Coart decree was inrsHd and decreeieg 
*'■*■* ^ • , . • • plaiDliff. lo esecutioa of the 

• ' « ' ' ••••.':• • ! : • ‘‘S Cla-’S Snbonlinat© Jcd^ the 

. ■ r . ' ■ • % 1 « 1 . »’,•;'• • refund of tho mcney asd that 

(>«rJ yatecd aa order for the refund. The defendant, thereapon, preferred as 
ai'pV.otica to the High Court coder the extraordinary juriadicXioa. 

[f4d, cettisg «ide the order, that such an order cnnld only bo made if it ms 
r.'erntsay fcr two pnrpoaaa, oamely, for the ends of justice or topreveat the 
aV-r* tithe prccesa of the Court. The plaintiff had already a decree which h? 
tfit entitled to execute ia the Fuat Class Subordinate Judge’s Coart. 


(fizjis XazaYAs c PcEcrn/yrTait GaYRADiTAB 


(1903) SI Bora. 155 


^ ~ ■ — — — .—^ORi'tK I. Ecu: P— Zin«Vjfi?n 

/./( (AV'f lS/~)i /'f/, £2, 2S—Ctril Pn-eeilure C<\U Aet (Xfl* c/* 1SS3}, 
/// TA—Ltndj aUifh'd t-jvJl'Jn—Juiitoeraeri—Leajc—ZeAseooiyl tdl ih* death 

if fit t'-re\n%j}oirt oicncr— Gordon S'Utevxtnt of IFCl— Sail 'hy rej'jwJ. afafJr-r 
o'errr lo recoiffS oifettien-^JleprtMnlutiT.-t of Me rfAer joint cvut 
J i.lpfd ot ro defitflaiitt f,fU tJe reprete»tat,ret vf the Iftsee^riiinli/rt’ dain 
f.ti.vrJ to the tTlfuf cf lietr flare— AVi-oit ly plahni-s o^,-; eo-defendanU 
■.-I ,,, co-Tin!:, tm— 

/mfiAtn id o/jljtr'f f'li'f ' 

i'-'e J>«y»TATi.iK At r 

i 



tfotx 


rege 

cniMiXAii rnocKimr.n coni: (act v of no^), urcs. us, 478-fi’jncJ«o» 

to frotff Sv'irjKtnt crtftr to protrivie^aiifil ttndar !<■<•. 4*8.] Tlio prant 
of A tinclion to proKccnto tn a (>ttrA{« indtriilnil ucder rcction IDS of tho 
CritniDAl Procftlnre C«l", It'D?, ft tiobirto the tnbfcqarnt in^titalion of pro* 
ccodlngt by tho Citll Conrt ft»oU «cdcT tootioa 478 «f Iho Code. 

Qttcrn~]'tnpr<ti T, Ska il-»r (16®9)l3 Iloin. 381. folloired. 

Karrr.ou r. XioJi OitrtAriitt ^ ... ... (1000) 34 Bom, 83 

CURATOn’S .\CT (XIX OF 18Jl\ trr*. .3,4 lyo 14 -OjMV .<e( (T of 1840)— 
P*ath r/rrprf'nf.ittte Vnt/in'tar—‘Jft(*aifd’i trj./ow rfprttentalta Vata.idar— 
JDtath of the iridnc — Appti'nlion hi iken^areet heir cf the deceated naU Valan- 
«s^ darforpofKfi'>n—SiT nr>nl).B, title»htton of—^ProprHy eleimed/ij rijkt*'in 

fuec'rntu /n> 7 «iqy vpon tnJmn dettamlton—J^fJidanl upon toltmn o^ma* 
fioa.] Ono Koirappo, rrprcMniAtiro VtlAndtr of i>«hagit Vitan died in 1892. 
n» widow BamkWA wet entered on tho VtUn RopiJlcr a« reprc«enUtiro Vnlsndar 
Kcd the held llio Vntan property until her death m 1907. Within six tnontlis 
of Biaiwa't death, Kaaapps, who cUtmed to be the nearrst heir of Kotrappa, 
nppliofi for postwion of tho pro|>erty tinder tho Corator’t Act (XIX of 1841) 
and the Judpe prsnted his Application. Ooo of the oppononhi to tho sppIic.ation 
thereupon nioved the High Coart under the estriordiniry jarudiction eon* 
tending that, 

(1) Under section 14 cf tho Curslor’s Act (XIX of 1811) tho prorieions of 
the Act conJdnot he put in ferto becaa«e Kolrspps died tnera than six months 
htforo the date of tho applieatioo^snd 

(Si In granting tho application the Jadgo did not follow tho procedure which 
is msdo lopentiro by the words of section 3 of tho Corators Act (XIX of 
1341), that t^ there was no inquiry upon solemn dcc'arstion of the complsinant 
(applicant). 

Ifeld, conCnning (ho order, that, 

(1) Tho dteratoof the propriolor whoso properly was claimed by right "in 

SUCCefjion" * ‘ • • • » .1 « • *, » 1 a.y 

the dcceeso ■ . • . , . 

her own dec . ■ 

decided was who ahould bo put into posscasion of the property in succession to 
tho last deceased holder. 

(3) The Judge having acted upon the Application of the claimant in addition 
to his afUdsTiton solemn afilrmstion. tbeetateisents in the affidavit famished 
sufficient gronnds for action under section 4 of the Curator’s Act (XIX of 1641) 
haring regard to the prorisions of the Oath’s Act (V of 1840). 

Eniuarra e. KnatrsrrA ... ... ... (1909) Si Bom. 115 


DEBTS— flisrfii fau— iliffdu fauiify firm — Trade— Slana^cr pastiny promissorT/ 
notet ill the firm's name tcithoiit any aefranfa^e to the firm — Minor coparcener— 
Zdaltlily q^tTu'iior coparcener in suit o»jwoniijaof;y notcj. 

See Iliann Law ... ... .m ••• ••• 


DECLATIATION, SUIT FOU—ScredHary OJiees Act (Bom. Act IIIoflBU), 
tees. 25, 3G — Death ofreyistered Yetandar — JJeyreienfafion — Sliest ton or other 
neomi heir of the deceased — i/ur/jJic/ieii- 

See flEitBDjTinY Orriose Act ... ... ••• 


DECREE-CtpR Procedure. Code {AclVof\m\tee. Ihl— Decree of SmM Causa 
CcWt—Jdonei/ lyiny in deposit tii the Court of the First Class Subordinate 
Judge— Attachment and recovery of money in execution of the Small Cause toure 
decree— Suit fn the Court of the First Class Subordinate Judge for a declarauon 



irtbEX. 


Pftj# 

■\\Ti«ro » lc«o of tsUq propfrly U «fffcl«d hj one joint owuor with thn 
con «0 t ‘-f «h« other joint owner, the ijm* for the rncoTrTj* of the raun propertj 
fn>m thoIti»L-o tutia from the date of the death of the aurrtTor of the joint 
loss' ir*.' 

D'feTid'nU 4 and G haring anught to rccomr in nppeal their thare rrhich thoj 
had not siVed for in the fir«t Uutirt 

ITdJ, ail'iwirg thiir rl*tnt that they heing parties to the init institnied 
eri hm the tvelre jrears dnnng which their n^httoa sham in the ratan pro* 
peny c "n'd l»e rfl ctnaSly dri.-rinmnh the Coart mutt deal with iho matter In 
Ontitrorerty so far as rngmU the nehu and intemU of the parlies sctaally 
hr-agtit befoie tt by the tiistiintton of the suit. 

A party trmn*ferred to tho side <>( the pUioiifT from the side of the defendant 
iitiota new plaintiff tnwhnu the prorttiona of sMtion 22 of the Limitation 
Act (X V < f ibT") apply. 

y<y}»nJr/tkala Dely^ t. Taraj^uia Aelarj*e (1P03) 35 CaU 10C5, concarred in, 

r<aiot at d d*cree of the lower appellate Conrt Amended by entering defendants 
4 and 5 a^ eo-p]aini.(rs. 

XArji'h'Jt e. Vajjijt Vukatrao ... w. ... (1009)31 Bom. 91 

JIAIIONf t-DAN LAW-~deta'»if/ed7«fnf ©/ aon— Z«»a— '>'o« by 

arfi'f/rrosa lafereotirre <unao/ fcc Under ilahomedm law, a person 
can aekD<>wU<dge a ehil I A« A soil) when then* is no proof of the latter’s legiti* 
mate or tUegitimate birth and hta pAtemity fs unknown in the sense that no 
8,)eciGQ p^iion IS shown to hare been h's father. It u not permUaible to 
aekoowlMge a child burn of siaa <t. e.. fotnicatlon, adnltery or incest). 

ilulamtnad AUahdad Khanr. Muf^ammad /amati AVoin (18SS) 10 All. 2S9, 

follow td. 


MaanaKsaiiro «. naSAKsanen 


(19C0)S4Bom. Ill 


3tAK^GEri.~2rin(fu fair— XTiWu ftimily firn-^Trade-^3fanager patsiny promii^ 
tvry nottt in fA« ^rm'a na/ne Kithoat any advantage to the /irn— 'J/iner co* 
yjflreenrr— XiaWify of minor eoparctner in emit on proeiiasory nofer. 

See niKDU Livr ... ... ». w *» 72 

MIXOB— dyplicatfon for guarJiumhip of minor^JvritJietion — Domicile— Place 
stA-re the minor ordmanlg reii Jer— C?iKiri/ia»» and Warde Act ( Vlll 
tee. 9. 

^ee QuaBDiANs aud ATanns AcT ... ... ... ... 121 

JffNOE COPARCEIfER— XTiWu law—llindn family ftm—‘7}radt— -Manager 
poMiny promittory notee in the fittn't name vithout any oefoanfa'^e io the Jim— 
L\abilny of minor coparcener in #«i7 on promittory notes. 

See Hindu Law «« ... ... fi. 72 

MORTGAGB^-Bomiay Styitlaiion P of 1827, »«e. Z^V, cl, 3 — Vtvfructuary 
mortguge of 18b9 — ^yrcenient io pa* the debt after dxed period— Suit by 
morigagee after the exyiVa^wn of the period for the recoeery of die debt by tale of 
ffl/^yayei oroperfy.] A usufructuary mortgage execated in theyeirlSSjoon- 
tuneU the fi llowiug agreemoat 

“ The amonni of Ra. 1.760 ia borrowed on the aaid pren^es. We three of ns 

ahall ----- n*.. , t . » 1 .A**.,..- frnm thi« daw 

rede > . * ' 


ahoold pass a receipt for the monies rtceiTed.*’ 
B 1522— ^ 


r 



ISDEJt. 


riii 


UlUBU LAW— Paf<i<ton— Certain familif property/ allotted to one hranch of the 
family— S^tbsequent purchase of ike allotted property hy a member of another 
branch xcith hts oton money— &eehsion by the purchaser of the other member 
of hit Iraneh—Self-aegtiisilioai^ C«ttsia family property was allotted to a 
member c£ oQo brancii of the family in virtao of a compromise. It was subsa- 
< 5 \xently putebasad by a member of the other branch with his own money which 
was not part of the joint family money. The purchaser did not intend by the 
purciase to merge the property in the joint family proparty and excluded hia 
brother from it. 

Subsequently the brother haring brought a stiit for partition claimed a share 
in the property purchased by the defendant along with a shara in the other 
joint property. 

Held, that the plaintiff w.as not entitled to daim a partition subject to the 
right of tbo defendant to retain an additional quarter sbaro for himself^ but that 
the property purchased by the defendant became his self-acquisition. 

Bajaba t. Triubak ViMivANATH ... (1S09) 34 Bom. lOO 

3’ORlSLlCj'EION~Ay)plicatio»/o»‘ puardtanaJup 0 / mino)'— Doniicifc— Place whero 
the minor oriinarjfy resides— Guardians and ^Vards Act ( VIII of 1890), sec. 0. 

jSee G 0 AP.D 1 AITB asd Wabds Act ... ... 12X 


Ojlicei Act (Bos*. Act III of 1874), secs. 25, 3C-~ 

Death of reyiiferci Vataniar—Uepresentaiion'— Eldest son or other nearest 
heir of the deceased— Suii /or deefatafton. 

See Beblditabt Offices Act •** >•> ... 101 


CilMlTATION ACT (XV OF I®::' — • 

0/1882), sec. 31— Cteil Prt • / * 

Xande atfacAed to vatan—J' • / 

ike surviving joint owner— (• . ■ . , • g 

ofonefointownertorecover^ . .t 

joined as eo’defeniants lottlt the r^esenlatiees of the lessee— Plaintiffs' claim 
alloved to the extent of their share— Appeal h"" J-r-.-T- , 

cfaiminp their share — Limitathn — rreaime’rt of 
Amendment of plaint and decree.) Certain landi ■ 

jointly to two brothers V. and D. In the year ao* i ma lanus wore let by V, 
under a perpetual lease which was attested by D. D. pro deceased V. In the 
year lOOj within twelve years from the death of V^., his representatives brought 
n salt for the recovery o! tho lands let by V. They sought to recover the entire 
lands on the ground of eldership. Tho euii was brought against defendants 
la, 15 and Ic ns the heirs ot tho moilgageo of tho lessee (the original 
ist defendant), sgainst defeudsnle 2 end 3 as the htnrs of tho less»o 
and against defendants 4 and 0 as the heira of 1). TJie heirs of defendant ! 

' of limitation, 

' cm the date of tie ieasA 
■. ' first Court allowed 

1 *1 ' —j » ® tRoiety on ths ground 

that thoir claim to that extent was not ttmo-fasrred. On appeal by the plaintiffs 
and defendants 4 and 5 the latter of whom in appeal claimed their share naraelv 
the other moiety, tbo appeUato Court awarded the other moiety to defendsnta 

4 and &. 


On second appeal by tho heirs ot the mortgogec, 

TT,fj , 1 , * 1 - > *bs whole claim was within time. A Vatan 

■ ■ ■■ ?.<>>' '>;o term of his n.luiaj lilo and his 

. ' ‘"''"’t ftoio him hsTo no risht lo objeel lo 
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■\Vh«to » lewo of TiUti properly ia ofTccled by oo« joiat owner with the 
con>e t "f ih« otfter joint owner, the lime for the TDCcnrtry of the taun properly 
fn'tn tboUav'O rnna from the date of the death of the aurriror of the joint 

Defeiid'Tita 4 and 5 haring annjht to rccoror {n nppcalthoir aharo which they 
had not »ti>ed for in tha Crat Conrt i 

ITcU, all'iwirg thair cl*im ihai they being parties to the aiiit inatitnled 
wi h<n the twelre year* dimng which their n^bt to a iharo in the ratan pro> 
peny c “tlid »«e rff ctuaJIy de«».rmmtat th** Cotirt muat deal with the matter Jn 
eaiiitruTrray an far aa rrgania the nehu and iflicresU of the parties actually 
br before it by the iiiiiitatioa of tha anir. 

A party tran*ftfrmd to the aide <>f the pKinnlT from the aide of the defendant 
istjota o»w plaintifT to whom the prontiona of aoction 22 of the Liniitation 
Act (XV «.f lb77) apply. 

ATij'arfrflAa/a Dflya T. TanjkKfa AcX<irj*e (IfOS) 33 CaL IOCS, concurred in, 
P«aint at d d« ereo «f the lotrcr appellate (?onrt amended by entering defeodanta 
4 and 5 as co-pIaintifTv 

XaisA'iin *. Vamax Vkskatrao ... ... (IDOO) Si Bom. 91 

lIAIIO^t^■DA^* LAW—zIctaoip/crf^mrat of aea— /f/ryif/mofe ton—Zirta-~-'ion hy 
a<i»UrTOMt tntercoxtnt c<t»not f/c Under AInhoinrdtQ law, a person 
can acknxwk'dgv a chil I n« a aon, wheat there ta sn proof of the latler’a Irgiti- 
mate or tlbgUiDiate birth ou'i hia paternity is unknown in the reose that no 
8j>ec)Ga p><iioa is shown to hare Wen h's father. It ia not pensbsible to 
oekutiwlMge a child bom of sma (•*. e., foinicaiioo, adultery or iocest). 

J/ulaMtnad jUalJait Afiin r, JMammaJ /amnilAVutn (I8SS) 10 All. 2S9, 

foUuWid. 

MiKPaPS&iiro c. Il.\jiKsinei> ... .m »*. (I9r0) S4 Bom. Ill 

MAK\GER--»i7(ndii lav — Siiulit family firm—Trade-^Manaijer patsiny promit' 
tory notea in fAe tirm'a nam* vithout any adtanlage (o the /!>»»— J/inor eo* 
jiareen*r— liability of mino/* eoparcetxer in omit on promiVaory nofea. 

See Ilixor Law ... ... mi .» 72 

MINOB— dppfiVatjort for guan/iatxship of jnfnor — /imWicfton— 2?om»ca7«— Pfoce 
leh-re the uitnw ortfinurify retides—’GuarJliana and Wards Ati {Vlll o/*iyvO), 
tee. 9 . 

See Gtraf.DiAXs and Wards Act ... **• .*• ... 121 

iirisOE COPARCENER— iZiWu biw— ZTiWu family fem~^Trait— Manager 
paxilny promitsory noiet tn the Jittn't name vithoul any advantage to thefrm—^ 
Zta&ibry of minor coparcener fu e««t on j>romiVaoTi/ notet, 

SeeTlivtXJ Law m. ... ... — 72 

MORTGAGE— Pomioy Eeyvlation V of 1827, tee. SV, el. S-^Ueufruetuary 
morlgnge of 18b9 — Agreement to pay the debt after fixed peraorf— S ki7 by 
mortgagee after the expirafuin of the period for the reeoeery of the debt by tale of 
mortgaged property^ A usufructnary iuortg«ge executed in the year 188 j con- 
taiaeu the {> Rowing agreomeut:— 

“ The amount of Rs. 1,760 is borrowed on the aoid premises, We three of us 
shall, after paying ofi* the said amount of d^bt after fifteen years from this day, 
redeem our premises. Perhaps aiV ot** three might within the period 

pay off at one time the amount of ropeca aceordiDg to his share, you ahould ~low 
t^eojption of the premises pruportionaiely after recoirldg the amount and you . 
ahould pass a receipt for tW mooiea ftceived.’* , 
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In the year 190 > the moitgagea having brought a suit for the recovery of 
the mortgage debt by sale of mor^aged pn party, the first Court all 'Wrd 
the cliim, but the appellate Court revered the decree nod* diamtssed the suit on 
the gtound that Tvhera m the case of 'll usufrucmary mortgigo the mortgagor 
agrees to redeem by payment of the pr.iicip4 after a siattd period, tho 
mortgagee has no higner or better right than he has under a simple usufructuary 
mortgage. 

Held^on second appeal by the plainttffs, that the mortgage in suit was 
governed by clause 3, section XV of R gulation V ot 1827, and there bring 
nothing in the term* of the agreement bettreen the patties which eilherexpiesely 
or by implication jodicatfd that the properly should not by means of a suit b® ' 
applied in liqiiidadon of the debt, the suit would be.' / 

The decree of the appellate Court reversed and that of the first Court restored. 

Mahadaji yi, Joti (I8u2) 17 Bom. 425 and Jtamchandru v. Tripurahai (1893) 

P. J., p. 43, followed. ' 

Shaih Idru» V. Ahdul Ttahiman (1891) 10 Bom. 303, Sadashiv v. Vj/anJcatrao 
(189S) -20 Bom. 298 and Krishna v. i/art (1908) 10 Bom. L. B. 615, eiplaio- d. 

PaRAsriABiM V. PoTiiAJiRAO .*• ••• (1909) 34 B<un. 138 

OATH’S ACT (V OF lS\0)~~Dc2aofrepreKntaltoe ratandar-Deeea$ed’8 

repreftniatite Valandar—‘Death of the \oidoW‘-^Af plication iy thcMjres^ h€Vf*>j 
the derensed male Vaiandarforpotsctston—Sit months, calcnlalion of^-Froperiy 
claimed bti right “ in sticfosion”— Inqu^rv upon solemn declaration— 
upon solemn a^vnioiion—Oarator’s Act ^1841), sees. 3, 4 and 14 

See CunATOs’s Act ... »*» »„ 1V> 

PARTIES, JOINDER OP— Otcif Procedure Code {Act XIV of see. 31— 

Oivit Praeedure Code (Act V of 19o8), Oz-rfei* I. rule Q—Z,andi> a/taehed to 
talan— Joint otenere— Lease— Zeue good till the death of the surthinp J'Jnt 
ovner— Cordon Seltlement 0 ^ 1804 — ly representatives of one Joint owner 
to recorer posieesioJi — Itepresentativei of the other joint owner ;o»»'e<i as co- 
defendants tsUh the representatives of the lessee — Plaintiffs' claim alloieed to 
the ertent of their share — Limitation - Tre^Ument of co-plaintiffs — Amendment 
of plaint and decree — Z.zrn(V<itton Act {^XV oflhll), sees. 22, 28. 

See Limitation Act ,,, ... ... ... ... 91 

PARTITIOX— Certain family property allotted (o one branch of <Ae/a»i»^.y — Suh- 
sequent purehate of the atlottek property by a member of another bruniktctth 
his men v\uney—ET' /uaion hy the parchakeT of the other member gf his hramh — 
SelJ-acquisUton — Hindu late. 

See Eisdv Law ... .«* ... ... ... lOC 

PROMISSORY NOTKS — Hindu family firm— Trade— Manager passing promijeory 
notr% in t>'e Jim'* name Without any advantage to the frm— -'Minor coparcener 
—Liability ot minor ra^arrener in suit on promissory notes — Hindu law. 

See UixDo Law ... ... ... -o 

RErRE^ENTA’TION— 77ere/hVary Offices Act{Bom.Ael J7/o/*I87i), sees. 25, 36 — 
Dtaik of re li.terei ru/'t'^hir— ^We»t #oj» or othernesrest heirofthe dccCrtAed— 

Suit for cifflaration — Jurisdirtion, I 

See Ubiieoitary Orricrs Act ,,, Iqj 

SANCTION TO rnOSECUTB— Cnmiiia! Procedure Code (Act V of lft9S^ 
s'-cs. H'3, 478— ''uh-tquent Order to prosreuta parsed under see. 478. 

Ses Crjui-VAL PnoerDURE Coub ... ... m 
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IXPKX. 


Sf'LF*ACQUJSITIOK— Po/fWm— Ci:r/(t»ii /ctnvi/v pnmerfjr ta 

o/ tKt fnmity'^Sxtht^juent p«reknt^ <•/ iAe tillodta pro/yrlu 6>j <i 
(tnofirr £riin<‘A tft(V A<< omi t«>iiwy—X'xcAvio« //.<• pufi^'ttcr > 
nrnhfr 0 / Ai* 6ri*nfA~//i«rf« /oif. 

iS'c« nrxou Tuv ••• -* 

SMALTi CACSK CorUT DF.CUEf:— CiV»{ Vroctdnre Cod'- (Aei 
#f<j. ISl— J/oiwjf ind'patii in fie Court of the Stnt Class i 
nu4 rr^orfft; »/ rnon*y i» eTtevtio* 0 / the i 
Court deertt'^Suxt ** th- Coxtriof the Fxrst Chts Srhordl'Uxte J 
d^'himliox^ikit tfi* tt\ii iHe^itul and /or'rrj^ind oriitoi 

arfOfdxuQlf — Pfortf^titipt ««//<* Snail Caus'" Court and ortter /<. 
fhef Couri-^Drdfr no' *u<f-n»nUf 

Sre Ct\ n. I'r.octDcnt Coan 

TIIADE— ftVni— lAnajw puuny promissory iioies in the 
reithoni <\ny admataye to tie -J/iiior eop3reeutr-^Ziial>ilUy 0 

pfxrctntr in suit an pfouttstory tiofn-^/linJu laio. 

Sta UiXDC Liw ... 


L•SL'FaUCTOAU^ • ’* ' * 

,^ai( Ajr ij<* 

iy *jl< 0/ uioffya^ ... ■ 

See MoitritiOB ... •*» m> .. 

VATAK— t<fi«Va<irt« stcl (Xr of W«7J, ssn. l?2. 2<— CTet/ Foeoduro Cod' 
o/lSSS), ««■. 3l~C«ct7 Pfverdnm: Code (Aet VoflOxVl). OrderI,Jlu 
alio'hed toxata’i'^oiutoieneri’^LeasC'^Ifecue pood till the death pft 
joint <}tcset>-.0<>rdoaS<.tllemeutef by reprrtentatieee c 

-r otener to reeoeef passestian^Reprcsentalires 0 / the otlter foint owni 
eo~de/<nJaH(s eritA the reprrs<'tttalice* of the leeeee-— Plaintive' <da 
to the extent of th^ir e1iAre~^Af peat by plaintive and eo-d^endan 
lk*ir shore— ‘Limitatinit—Treaimcstt cf co-defendant* at eo^plaiuti^ 
tnent of plaint and dteree. 

See Liuitatiox Act ... ... ... .. 


■ 'ci 

*' in eaeeettion 7»j«iry upon solemn declaration— ^Aj/idsmt « 
adirmalivn — Oath’s Act (T <»/ 1840)-— Cure/orV AeUXlX of IS41 
andl'h. 

See Cprator'5 Act ... •• •« 

I .. • Utredtiary Ojpren Act {Bom, Act IIT of 187d)f sees. 25 
fe/ reputtred Patnnwsr—Rrprestntalxon—Eldest son orolher nea 
the deceased —Sait jov (ferfarditon — Jurstdietton- 
See Hereoitaht Ornczi Aerr ... 

ZINA— AcAnaw/e/ynien/ of son— f lisp iUmat* tonSon by adtdfei'Ou* 
cannot be lepitiutited—hlahamedtin law. 

See TdAtioittvAji Law* ... ••• 
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prounJ that tlio n^signinont, not Imvin" boon produced, was not 
provcjl. On the lllli August 1903, n person calling himself the 
nuIA/j'ar of the assignee presented (he third dnrlhaii. But ns 
neither tlio nvlhiyaruana nor (he deed of nssignmcfit was 
produced it s\os struck off on the 9tli October 1003, The fourtli 
t/af lAnit was presented \>y the same nnUitynT on the lOlh Decem- 
ber 1005. A notice was issued to the jiiJgincut-debtor under 
section 218 of the Civil Procedure CVlc then in force. He not 
having appeared, the dar!. iatf was disposed of. 

Both the Courts below have held that the present darhlatt 
is barred by the law of limitation, Ifccauso the second and 
the third dorlhat’i cannot be regarilc<l ns applications for 
execution made in accordance with law. D’e cannot agree with 
that view. Tlicse two darhhn$:$ wore disallowed, not because 
the persons wlio fundc those applications wci-c not competent to 
make thorn, but merely because tliey did not produce evidence 
to satisfy the Court that there was an assignment ami that there 
was a nukhlyarnam^. But from the non-production of these it 
does not follow that the assignment ami the tnuhili/aTnama did 
not cxi.st in fact then. It lias been held in .itiiiui Majtd v. 
Muhammad IiiisnUah^\ under similar circmnstnnccs, that the 
application of a party for the execution of a decree is a step-in-aid 
cf it, though ho fails to produce evidence to eliow that he 
had a right to execution. See also Aldul Exirtcm v, Chtthhtrd^* 
Ifeilher of the lower Courts has found m the present case 
wliethcr the assignee was in fact an ossigncc,’at the date of his 
application and was competent to make it, nor has it decided 
whether the WKl'/ifyar of the assignee was mukktyar in fact on 
the nth of August 1903 when the third darhhatt svas presented. 

We, therefore, reverse the decree of the Court below and 
send back the darJshaat to be dealt with according to law with 
reference to the observations herein. Costs to abide the result. 


UOO. 


Vl'IATAK 

Vauax 

r, 

Axakda 

TAtAD 

IIauji. 


Decree rercreed. 

n. n. 


t') (ISOJ) n All. 60. 


m (1S79) .*5 0. I.. II. 233. 
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ground that the assignment, not linving been produced, was not 
proved. On the lllh August 1003, a person calling liimseU the 
nui/i/j'ur of the nssigneo presented the third ^arlhatl. Rut as 
neither the nvkhtrjaruaan nor the deed of nssignmetit was 
produced it was struck oiT on the Olh October 1903. The fourth 
darhhati uns presented hy tliosaino nulhl^ar on the lOt!) Dcccm* 
her 1905. A notice wns issued to the judgmcntHlebtor under 
section 21S of the Civil rrt>coduro Co<le then in force, lie not 
liavjng appeared, the darl ha»t nasdisposcd of. 

Both the Oniilshelow ha\ehid«l that the prc'cnt darUiittt 
is barrcil by the law of limitation, liccausc the second and 
the third flnrkhdt’i cannot be regarded ns applications for 
execution made in ncconlancc with law. We cannot agree with 
that view. Tlicsc two <hrl:/iat!t were disallowed, not because 
the persons who made thoac applications were not competent to 
malvO them, but merely because tlioy did not produce evidence 
to satisfy the Court that llicfc was an assignment and that tlicre 
was a milktyariiamd. Rut from the nomproduction of these it 
does not follow that the assignment and the mhkfyarnaina did 
not exist in fact then. It has been held in .ibiui ^Vojid v. 
Zlubamiia/i TiueiiUah^^ imdcr similar circumstances, that tlio 
application of a party for the execution of a decree is a Rtepdmiud 
of it, though ho fails to produce evidence to show that ho 
had a right to execution. See also AWnt ^«rrcw v. OiukhuK^K 
Neither of the lower Courts has found in tho present case 
whether tho assignee was in fact on assigacc,*at the clnto of Ijjs 
application and svas competent to make it, nor hns it decided 
whether the rmri^/ycrof tile assignee was mukhtyar in fact on 
the llth of August 1903 when tho third darkhml was presented. 

We, therefore, roverso tho decree of the Court below and 
send back the darkhast to be dealt with according to law witli 
reference to the observations herein. Costs to abide tho result. 


ICOO. 


ViVATAC 

Vaman 

r, 

AltAWDA 

TAIAD 

I'.AAIJI. 


Decree reuned. 
n. n. 


0) aso:i) in All. £0. 
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OEIGINAL CIVIL. 


Stfore Mr. Justice ChandavarJcar and Mr. Justice Batchelor. 

1909. BAGHUNATHJI TAUACHAND, a Fibji (Appellants and Defendants), v. 
aj.tmri/ 22. TiieBANKof BOMBAY* (RESPONDENTS AND Plaintifps). 

Jlindxilaw—lUndufamiljjJtrm — Trade-Manager passing promissory notes 
»n thef.ri}^s name seithout any advantage to the firm— Minor coparcener— 
lAahility of minor coparcener in suit on promissory notes. 

One H. persuaded N. who was the onlj adult male member of a joint 
Hindu firm carrying on an ancestral trade to sign certain promissory notes in 
the name of his ancestral firm. N. signed the notes without the knowledge of 
the other member of the firm and withoot any advantage to the firm. The 
notes were 8ubse<inently endorsod by H, to B. who advanced monies on 
them to H. 

On a suit by B. to recover the amounts duo on the notes from N.’s firm K., a 
minor coparcener, pleaded that be was not liable. 

SeJd, vaiying the decree of Hwlon, J , that the minor’s sh-ireln the firm was 
liable. 

Per CiiJ.yDJrASSAS, J* Under Hindu law a joint family, which carries 
on a tiwde handed down from its ancestors becomes a tiacling family; trade 
being one of its kulacharat (duty or practice) it attracts to itself all the 
necessary incideuls of trade. 

The rule of Hindu law that debts contracted by a managing membor of a 
joint family nre binding on the other membeis only when they aic for n family 
pnrposo is subject to at least one important exception Where a family cairies 
on a business or piofesslon, and iDnint.ajns itself by means of it, the member 
who manages it for the family has an implied authority to contract debts for its 
purposes, and the creditor is not bound to inquire into the purpose of the debt 
in order to bind the whole family thereby, because that power is necessary for 
the very cx'stcnco of the family. 

Whoro n minor is a coparcener in a joint family liis share in the family 
property is liable for debts contracted by his m.anaging coparcener for any 
family j>urpo»9 or any pnriiosc iiieldcnlal to it If the family is a trading firm, 
the same rule must apply with thh difference Hint the terms/«mj'fy yunjwso nr 
Jiurposes inrulenlal to it must have gben way for tho expression trading 
purpots or ymrpotc incidrntil to il haring regaitl to the mituie and objects of 
the fnmily husinc's. The circulating of a iiegotLiWe instrument is in the case 
of a joltit f.umly, trading ns a firm, necessary for its existence .ind its purposes. 

• Originil Suits Kcs. 09 and 00 of 100^. Arpe.-vl No. 23 of 1903. 
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The miiior’t share is thoref-Te I ottnd l>j ii jinc« It contlHiiics nij eliHgatlon of 
the firm. 

Per IiSTCllZT.0]:, /. j— In c*tab*i*WnR th9 legal rvlaUotn of R joint finn llio 
Courts treat it a kind of |■'tMnfn•htp Mil npplj the prlneiplcs of that law. 
The \i*\ to 1)0 njipllctl in of tlna kini ra f.tlwt the niijtirci't onlhoti^y of 
the tnanaccr than the actual luHreK^ity ©( tly* for while th''ro i* no 

aksolulo nects'it r for the family to tmdo nt ell, when once the family trade N 
admitted, nil ninnl nets done in the norma) coiinm of c-arrylng it on may bo 
considered ntcc«><siy to the tmde. 


1009. 


lUOHC* 

WATIIJI 

TarucniriD 

ta 

Till: Uajtc 
or IloMCAr. 


Theui: tverc two Snnunnry Suiii filcnl by tbo Dank of Ronibay 
on two promi''H)ry iiolc'i or Humlii tlio ftriu of llngliu- 

iintbji Tiirnchan'l in tlic name uf avhicli the notes were mado 
and by whom they were dishonoured ami the heirs of the yeriou 
by name llirubhai GhcHabhai to whom or to wliosc order tlie 
notes were payable, who endors.'d them to the Hank of Hoinbay 
and obtained money from the Bank. 

Tlic latter defendants did not appear. The first defendant 
obtained leave to defend and pleaded in substunce that, 
tliough the notes were signed by one Naroltam, the son of 
Gordhandas, who was the only son of the original founder of tlio 
firm Uaghunath, yet that Narottam had no authority to sign with 
the name of the line, and did not sign them for tlic firm ; that 
the notes were .signed by Nnrotlam only when entreated by 
Ilirabhai j that lie received no consideration and did not know 
he was incurring any liability ; thot they were obtained by fraud 
and thot the Bank through their agent had notice of the fraud. 

The firm of Raghunathji Tarachand svas the name of a firm 
belonging to a Hindu family, of which Narottam was the only 
adult male member. The two notes sued on were signed by 
Narottam in the name of the firm. 

Heaton, J., found inier alia that the notes in question were 
signed by the firm of Raghunathji Tarachand ; that the firm of 
Raghunathji Tarachand was a joint family firm ; that Narottam, 
at the lime he signed the notes, was the manager of the joint 
family firm ; that the making of the notes was a clandestine 
transaction in fraud of the firm of Raghunathji Tarachand, and 
that the making of the notes was neither in the course of the 
business, nor in the interest of, nor in any way connected with 
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the affairs of the firm, but that the joiut iaiuily firm was liable 
under the notes signed by its manager. 

The Court passed a decree against the firm of llaghunalhji 
Tarachand and against the second defendant as the representative 
of Hirabhai GheUahhai to the extent of the funds of Hirahhai 
Ghellabhai which had come to their hands. 

The, defendant firm ot Raghiinathji Tarachand appealed, 
Raikes (with him RiuUkah) for the appellants. 

Lowndes with Sirangman, Advocale‘Generol , and Intetcirily for 
the respondents. 

OlIA^'DAVATlIvAn; J. : — The facts of this case, material for the 
purposes of this appeal, are undisputed and may be shortly 
stated 

One Raghunatbji Tarachand started a firm in Bombay in that 
name for carrying on business in cloth. On his death in 1902, his 
son Govardhandas continued the business. Govardbandas having 
died in Match 1901, leaving his widow Parvatibai, two minor sous 
Narottam and Ke-shavlal, and five daughters, the cloth business 
was carried on for some time by tho Munim of the firm under tho 
oidera of tho widow. When Narottam came of age, lie looked 
after the husines-s. Karottmn was a friend of one Hirabhai 
Ghellabhai, a pearl merchant, who had been in the habit of getting 
others to draw pioinissovy notes in his favour for the purposes 
of hh business and negotiating them. Towards the end of 1907, 
the friends, who had so accommodated him, having refused to 
give notes in that way any further, Hirabhai poi*suaded Narottam 
to sign the promissoiy note-, noiv in dispute and two more in tho 
name of his anecstraltirm, Uaghunathji Tarachand. Narottam 
signed them without the knowledge of his mother and of his 
Muuira and without any advantage to his own firm. The notes 
were endorsed by Hirabhai to the Bank of Bombay, who there- 
upon advanced moneys to the former, 

TIic notes liaving been dishonoured, the .suit was brought by 
the Bank to recover the moneys of the two notes from the firm of 
llnHliunivtlgi Tnmcl.Mul. The first iioinl iimdu bctorc us in sup. 



VOIj. XXXIV.] UOMIUY SKUIKS. 

jjort of tlii** nj'pcal from Ilcalon .I.’Mlicrcp i** of npiiirly Icclinfcal 
cliaractcr. Jt is !irgc<l Hint wns wrongly Ijroiiglit ngniiist 

tlic firm llngliunntltji Tnrncliatnl, nml l!»a!, ImvJtig rcgnnl to tlio 
llulcs of tins Conti, it sIinuM liivc liccii lilc'l ngnln.'-t tlio indivi. 
duals constituting tlio llriii, .Section 578 of tlic <t!d Coilc of Civil 
I’roccJure, ifplaced hy section OH of tlic new Coilc/is n suflicicnt 
answer to tlic olijcclioii. ltpi*o\ides tlinl no decree sliall Ic 
reversed or ino'litlcd in appeal for error or iiregularlt^' not 
.itrccling tlic nicrit.s of the ca^e oi (lie jurisdiction of the Court 
wliich j nssed llic d».ei\e 

The second point urged is concede*! hy Jfr. Lowndes, counsel 
for the respondent. Heaton, J , has given a decree against the 
firm Ivnghunnthji Tnmcliniid, and the result of that is a persona! 
decree tvgainsl the minor Ke.slia\ lal, who is a partner in the firm, 
entitling the Bank to attach and sell in salisfaction of the 
decree an\ propeity of the minor apart from his share in the 
firm. Mr. Lowndes ngr*'cs that (he decree goes further Ilian the 
law warrants and must bo modified accordingly. 

The really important question argued in this appeal is as to 
the liability of the minor in re«pect of his share in the firm. It 
is conceded by the learned counsel for the respondent that the 
notes iu dispute Wfic given by Xaroltam in fraud of his firm. 
Heaton, J., has found on the evidence that the plaintilT Bank arc 
indorsees for value in <jood Jaiih, ond that finding is not impugned 
oil Qjipeal. At the same lime it is clear and conceded by Mr. 
Lowndes that the Bank had made no inquiry ns to tho constitu- 
tion of the firm and the purpose of the liability. 

On these facts the argument for the appellant is, shortly, 
this : — TIic defendant firm is not a partnership in tho legal sense 
of the term, because it consists of the loembcra of a joint foinily, 
governed not by the Indian Contiact Act, but by the Hindu law. 
I'hose members were coparceners, who carried on an ancestral 
trade in the name of the family firm. Their relations, whether 
i«fcrreorwith the outside world, must be regulated by the rules 
of Hindu law applicable to tho joint family system. One of 
those I'ules is that laid down by the Judicial Committee of the 

rivy Council in (he leading case of Itnnoowanpcrtavd v. 
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the affairs o£ the Grin, hut that the joint family Grin was hable 
under the notes signed by its manager. 

The Court passed a decree against the firm of Raghunathji 
Tarachanfl and against the second defendant as the representative 
of Hh'abhai Gbellabhai to the estent of the funds of Hirabbai 
Gliellabhai which bad come to their hands. 

The. defendant firm ol Raghunathji Tanichand appealed, 
Jiaihs (with him Pa(hlialt) for the appellants. 

Lowndes with Sirangman^ Jdvocafe-Gcnera!, and Inverarily for 
tlic respondents. 

CHAyDAVATiian, J. The facts of this case, material for the 
purposes of this appeal, arc undisputed and may be shortly 
stated 

One Raghunathji Tarachand started a firm in Bombay in that 
name for carrying on business in cloth. On hU death in 1902, liis 
son Govardhandas continued the business. Govardliandas having 
died in March 190 1, lca\ inghis widow Farvatibai, two minor sous 
Narottain and Keshavlal, and five daughters, the cloth business 
was cariied on for some time by the Munim of the firm under the 
oidcrs of the Mjdow. When Naiottain came of ngc, he looked 
after Iho business. Narottum was a friend of one Hirabhai 
Gliellablm5,a pearl merchant, who had been in the habitof getting 
Cithers to draw promissoiy notes in his favour for the purposes 
of his business and nogoUating them. Towards the end of 1907, 
the friends, who had so accommodated him, having refused to 
give notes in that way any further, Hirabhai persuaded Narotlam 
to sign the promissory notes now in dispute and two more in the 
name of his ancestral firm, Ilaghunatliji Tarachand. Xarottam 
signed tliem without the knowledge of his mother and of his 
Muuim mid without any advantage to his own firm. The notes 
were endorsed by Hirabhai to the Bank of Bombay, udio there- 
upon advanced nioney.s to the former. 

The notes having been dishonoured, the suit was brought by 
the Bank to recover the moneys of the two notes from tlic firm of 
Raghunathji Tarnclmnd. The first point Hindu before ns in .‘iup- 
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cliftrnctcr. h 5* i:r-' t l’ ' * -‘t 1 1 < v;:*.! r-cftii.'t 

llie flnn lln;1 UTi'.lIpji Trr.’f'.i*. 1, «*, \ I,n\ jp_» Oi'' 

llul's of tlji* il »\-uM 1' "I t l' i rcf'5f‘‘** *• «• 

” 1' f S’* ‘r * i <!/' » !') f*-'?' » f t’i'il 

iWcUutf, KJ b'«*<n.y »* *.»I» r f !’ * r * n f*--! , p n ‘nn'-scnl 

fln-wcr lo llir n'»'Vot'<’ ‘Ininc 

K'vtr>-\.<1 cr inoliJl?.! m n|') ' f-j «ft<'r «r itp;:'3r'>rjly tiol 
alffctin;^ llrjin'tiU <1 ilir c-*' . i tli*- j'lt;' lKt:*»n of llr C'MJrl 
"Iticli j ilio .U*r< (’ 

Tlic ‘•j'coikI po’jil tjr^T'l js c^aic(«l^l l-y .\tr. cotitj'cl 

for Uic rc‘‘pon(lcrit. H^-alon, liax j;i»<n n ilccrro llio 

firm lvn;*lit:natltji Turnclinji'l, nn'l itj** ir'tiJtof that p n j*'‘r»onnl 
^lec^^.*c ngijitpt llic minor lvc*’ja\la1, wlio pn pittncr in tlic firm, 
ctilUlin;* tliu Danl; lo jjKnch nti'l f*rll in ^nll^r.ictlon t>f tlic 
tlecrcc nny properly of lljc minor npatl from ln< •‘iiarc in Oic 
firm. Mr, Lon-mle? nj*r<Hs Hint llic <Ucrcc fiirOicr Omtj t!ic 
Inw' wnrranti ond inu^t be nio-llfictl nccordinjjly, 

Tlio really imporijiiil (luc'-lion nrgtjcd in tins npprnt U ns to 
llic liubilily of llic iiiinor in reaped of Ins hlmrc in the firm. It 
is conceded by the learned cotitpcl for the rc'.pondent llint the 
notes in di'jiutc >\erc gis'en by >Cnrotloiti in fmud of his firm. 
Heaton. J., hns found on the exidciico that the plninlilf Bank nro 
indorsees for value in and that finding is not impugned 

on appeal. At the same lime it is clear and conceded by Jfr, 
Lowndes that the Bonk had made no inquiry as lo the conslilu- 
lion of the firm and the purpose of the liability. 

On these facts the argument for the appellant is, shortly, 
this The defendant firm is not a partnership in the legal sense 
of the term, because it consists of the ineiiibers of a joint Family, 
governed not by the Indian Contract Act, but by the Hindu law. 
Those members were coparceners, who carried on an oncestnd 
trade in the name of the family firm. Their relations, whether 
tn^er^eorwith the outside world, must be regulated by the rules 
of Hindu lav? applicable to the Joint family system. One of 
those rules is that laid down by the Judicial Committee of the 
1 rivy Council in the leading case of ItHnoomanpcnofiH 


irv'*. 

f tTP/t 
f. 

Trt Pi'K 
r'r 



THE INDIAN LAlV REPORTS. [VOD. XSXlV", 

Muasumat Babooee Mnnraj Koonwtvee ***. There it was held that 
no debt contracted by the managing member of a joint family, 
consisting among others of minor coparceners, can bind the 
minor members, unless it was for some family purpose, or unless 
at least the creditor is able to prove that on proper enquiry he 
honestly believed that it was for such purpose. 

Applying that rule to the facts of the case, it is urged that the 
Bank arc not entitled to a decree even against the share of the 
minor Keshavlal in the family firm, since the ptomissoiy notes 
in question wero given by the other partner, Narottam, in fraud 
of the firm, and the Rank had made no enquiry as to the necessity 
for, or purpose of, the notes before becoming indorsees for value. 
The reason of the rule that partners in trade have authority, 
as regards third persons, to bind the firm by bills of exchange 
or a promissory note is stated in Tudor’s Selection of Leading 
Cases on Mercantile and Maritime Law (3rd Edn., p, 477) to be 
that, in the caso of encrcantile partnerships, the circulating of 
negotiable instruments is necessary. The drawing and accepting 
of bibs and the giving of promissory notes is “ part of the ordinary 
course of such a partnership/* because, having regard to its 
nature, that power is essential and is incidental to its purposes : 
see the judgment of Cockburn, C. J., in v. BkhiU 

The rule has been adopted and enforced in the caso of tradinf^ 
partnerships in the interests of trade and tho necessities of 
commerce, and has become a rule of the trade. 

It is true that neither any Smriti nor authoritative commentary 
on Hindu law expressly recognises any such law with reference 
to a joint Hindu family carrying on a trade in tho capacity of a 
firm or to any other trading firm. But it follows, I think, from 
certain general principles laid down by some of tho Smriti writers 
and their commentators that, where such a family embarks ou a 
trade for the purposes of its livelihood, it is bound by all tho 
rules and laws applicable to tliat trade* 

According to Hindu lawgivers, from Manu downwards, traders 
formed a part of tho Hindu polity, and the profession of trade 
was meant for the third and last of the twice-born castes, namely, 

(n (teW) c Moo. 1 . 
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Vflisliyas. Tlio Brdhmin< nnil the KOinfHn* wrre nllorrtyl to 
trade only in ca«e of nrcc'M’tynml in tirpM of There 

nro special rnlci Inh! dow n for Im'Irt*. Where a cade or a joint 
family takes to trndin;; and that U Itnndnl <Iown from one 
generation to the next nnd rci on, it is callo-! n (mding ca»tc or n 
trading family and trade l<comrs its duty or pmclice. In 
tliat ca‘e tli« duty or practice is caked littadara. Tlie .Srnriti 
writers and (ho cc'niincnff^tnrs at/ lay ilown (he injunction (hat 
the king sliouM see limt iwhrc^-ir.t, inraniti'; tlie tlnty of even* 
family or ca«tc, is properly prcn-rvid. [See Srnriti Xo. 313 of 
Yajn^nvnlkyn in the Achnradlmyn of the Mltakslinm, Moglic'u 
3rd Kdn., p, lOO.] 

These preliminary con‘>idcmtions of Hindu law must to bnmo 
in mind at the ont«et in the present case, because, in my opinion, 
they show that n joint faintly, whicb carries on a trade banded 
down from its ancc'tors, becomes n trading family; trade being* 
one of its luln(hara9 it attracts to itself all the necessary' 
incidents of trade. Tlic members of such n family may indeed 
not bo partners in the strict sense of the term because their 
relations inter te arc those of coparceners. But the dcnnltion 
gis'en of partnership both in the Vyavahrtra Jfayuklia and tho 
Hitrlkshara is that where scvcrol persons, such as traders, etc., 
carry on business jointly it is goml>iittya M«7KMrt«»rr,f.e, partner- 
ship. Yijnoncshvara uses tho some expression, sambiuya 
eamuliatiam, i.e , partnership, in explaining Yojnyavalkya's 
suiriti relating to an undivided family. The sniriti is that “ it 
the common stock be improved, on equal division is ordained.^’ 
On this Vijnaiieshvara'.s gloss in tho MiWkslmra (as translated 
in Stokeses Hindu Law Books) is;— ** Among unsoparated 
brethren, if the common stock be improved or augmented by any 
one of them, through agriculture, commerce or similar means, an 
equal distribution nevertheless takes place ; and a double share is 
not allotted to the acquirer.” (Stokes’s Hindu Law Books, 
page 390, s 31.) 'J his translation, I venture to think, docs not 
bring out the force of tlic original. It ought to ho as follows;— 
^‘If the common stock of undlvidctl brothers bo collectively 
augtneutcdin partnership for (the purposes of) agriculture, trade, 
or the like, by one of them, the partition shall bo equal and a 
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double slmre shall not be allotted to tlio person augmenting.” 
The gloss sliows that copatceners in a joint family hecomo 
p.'irhiers, u’hen tliey trade in union. I say it .‘5ho\YS that because 
Vijnaneshvara speaks of (heir union in that respect as samhhi^a 
«amb(4a«nn?j which is also the expression used In his Chapter 
on Partnership at p. 253 of MogheS 3rd Edn. 

There is a Smriti of Brihaapati, according to ^Yh^ch companies 
of ttadesmen “ should adjust Iheit disputes according to the 
rules of their own profession.” (Sacred Books of the East, 
Vol. 38j Part I, p. 28 1, para. 2G), Nilakantha in his Vj’avah^ra 
Mayukl\a cites Bhrigu as ordaining that ” traders^ cultivators 
of land and artisans must be made to pay ” (their debts), ” ac- 
cording to the custom of the country.” CMandlilc’s Translation, 
p.lOO.) That includes mercantile usage. The same commentator 
cites VyAsa as laying down that “ the decision of a dispute among 
h^crchants .... is impossible to bo made by otlicrs (i.c., 
persons of other persuasions) j but it should be caused to bo made 
by those who know those pursuits.” (Mandlik’s Translation, 
p. 0.) Tho reason of this must be that it is merchants alone who 
know best what tho rules of their profes-sion, ndopkod in tljo 
interests of trade, arc. Tiic implication is that such rules must 
bo followed in the interests of Ir.xdc. Nowhere is it stated that 
these rules do not apply to a joint fannly- carrying on a trade as 
its hilachara or family business merely because it occupies also 
the status of a joint family. If then oui* Courts have held that, 
in the interests of commerce, one member of a trading firm has 
power to bind tho other members, whether they be minors or 
adults, by mean** of a negotiable instrument given in the name of 
the firm in favour of a loKfi/tdc holder for vahipj and if that rule 
hasbceomo a necessary incident of that trade, or part of its 
tiicchonisnj, the authority of the toxUs above-cited supports the 
view that all memhers of tho fitui nto hound hy a promissory 
note given by ono of them in Iho name of the firm. 

The rule ot Uinau luw llml ilchls conlracled hy n innnagiii'' 

iiiemhcr of u joint family me bitulino on tl.c otl.ci- memhers 
only wlien (liey nro for n family purpose, is snliject to nt least 
one important exception. According to n tost ot VnjnynvnIlaM 
“among licrdsmcn, vintners, .hmcers, wnslicrmen, nml Imntei-s' 
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llio husband sliall pay !lio dcbla of liii wife/’ nnd llio reason 
is stal') 1 to Imj that “ the livolihoo-1 of the family dopenils ” upon 
the wife. [Mandlik’s Trinshitlon of Ih*? Vyavaliiim Mnyuklm, 
p. 114, II. G5 & 3ii.l Inhiiglosi upon this text Vijnancshvnra 
in the Mitaksljarn points out that Iho reason assigned in the 
text for tins exception fIjows that the rule applies to similar 
cases. Apararkn^*) states that this is an exception to the general 
nilc relating to families. Jlnlaujhlialta^** in his eommcnlaty on 
the Mitakshir.i points out that the speciticd cases in the text 
are not exhaustive but illu'ilralivc and that the principle applies 
to all alike —CrKlitnins and others siiiulitrly situated. That is, 
the term * wife ’ in tho text stands for the or manager of 
the family and tho terms ' horJsm‘'n, etc./ stand for its inetiil»crs 
catrying oji a family business. Krom this text it follows tlint 
where a family carries on a huMoess or profession, and maintains 
itself by means of it, the member who manages it for tho family* 
has an implied authority to contract debts for its purposes, anil 
tho creditor is not bound to inquire Into the purpose of tho debt 
to bind tho whole family thereby, beeausc that powrr is 
necessary for the very existence of tho family. Whether tho 
debt wai c mtracted for the purpose of tho family profession or 
not, it binds the members. 

And thin is substintially in accordance with the diclum in 
liamtal T/inhirtidas v. LaKhwiehani Muniraiii whero it was 
said at page 0- : —A minor, who is a msinber of a joint Hindu, 
family carrying on an ancestral trade as a firm, is bound by suclt 
acts as arc necessarily incident to the carrying on of a trade. 
According to the law merchant, the drawing of a bill of exchange 
or the giving of a promissory noto is a necessary incident of tho 
carrying on of trade. The dictum in Ramlal v. Lakhmichand P^, 
strictly speaking, was not necessary for the purposes of its actual 
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decision. And the decisions of tho Calcuttir High Court in 
Johurra Jiihee v. Sreegopal JHiiBer W and Semola Dossee v. 
MoJtnn Dossea and Sairaihai v. Maganlal in which 
Hamlal v. laHmicJiand is approved and followed, do not 
exactly touch the point of law arising in the present case. 
I should have declined to act upon the dicta in these cases 
had I found no support for them in the Hindu law boohs. 
I am of opinion that they correctly express the Hindu law on the 
subject, having regard to tho texts to which I have referred 
in this judgment. In Savnalhhai Nathnhhti v, Someshvar 
it has been held hy this Court that a joint family carrying 
on business as a firm is not cxclu^ively governed either by the 
principles applicable to joint families as such or by the Contract 
Act. It is, 1 think, a necessary inference from that decision 
that those principles will apply to such a firm only so far as 
they are not oj posed to but are consistent with the necessary 
incidents of trade and tho paramount interests of commerce. 

Wc have been asked by Mr. Raikes, in liis argument for tho 
appellant, not to apply this law to tho facts of this case, because 
tho law, so far as it has been applied to partnersliips formed 
under the Indian Contract Act or to partnerships falling within 
the English law, has its origin in mercantile usage but no such 
usage was pleaded by tho respondent Bank and indeed it could 
not bo pleaded os the suit was filed ns a summary action under 
the rules of this Court. Tho answer to this contention is simple. 
“ Tho law merchant, it has been observed, terras a branch of the 
law of England, and those customs wbich bavo been universally 
and notoriously ptcv’alent amongst merchants, and have been 
found by experience to Ic of public use, have been adopted us a 
part of it, upon a principle of convenience, and for tho benefit of 
trade and commerce ; and, when so adopted, it is unuecessar}' to 
plead and prove them.*’ [Broomes legrtlHasima, 7 th Edn., p. 705.] 

Then comes tho question as to tho nature and extent of tho 
linliilily ot tho minor Keshnvial. VTe linvo hcen referred hy 
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Mr. Uiikcs to Iho election of Iho Jdiliclftl Conimlltco of the 
Privy Council in Moheri lUlet \\ DAurr-pfai (7if»c Hint 
a minor is incApablc of conlr.icUn". And he tlml wclinn 

247 of tlic Imliftn Contract Act is inappllcalilc licrc, l■ccau?c the 
minor is govcmo<l by the principles of Hindu latv. 

Assuming lliat it is »o, what is the Hindu law on the subject ? 
M'hcrc a minor is n coparcener in n joint family, his shnro 
in the family property is liable for debts conlrnctc*! by his 
managing coparcener for any /anilf pnrpnte or any purpose 
incidental to it If tbo family is a trading firm, tbc sitnc rule 
must apply with this diflcrcncc that the term family ptrpote or 
ptirpotet incitienfal to it must here give way to the expression 
trailing pvrpote or pnrpcte inddeatat to if, having regard to the 
nature and objects of the family btidncss. The circulating of a 
negotiable instrument is in the ease of a joint family* trading as 
a tirm, necessary for its existence and its purposes. It is a 
necessary* incident of the carrying on of the trade. Without it 
the Grm could not gain credit in the inatkcl and prosper. The 
minoi’fi shnro is, therefore, bound by it, since it constitutes an 
obligat'on of the firm. Tuts conclusion arises, in my opinion, 
from the principles of Hindu law with whicli I bovo dealt in 
the earlier part of this judgment. It is uancccs-*arj', therefore, 
to ipvokc the aid of either section 247 or any other provision of 
the Indian Contract Act. 

For these reasons I am of opinion that the conclusion of law 
arrived at by Heaton,!., is correct. His decree, however, goes 
further than the law warrants and must be modified by striking 
out the words ^‘against the firm of Roghunathji Tfli*achand 
and substituting for them the words: — “Against the share of 
the minor defendant Keshavlal in tho firm of Raghunathji 
Tatachand.’^ lu other respects tho decree must be confirmed. 
As to costs, tho variation we have made in tho decree appealed 
from appears substantial but in name. It is ^admitted by Mr. 
Ralkes that tho minor bos no property of his own. The respon- 
dents understood the decree to apply only to the minnr^s 
eharc, and when the appeal was opened, their counsel at once 
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concf'ded th«* point as tr> tlio personal liability of the minor, ^’he 
argument in appeal was confined to tbc minor's share in the 
firm, and on that point the appeal fails, 'ihe decree must, there- 
fore, be confirmed with cost*'. 

Batchelob, J. This appeal raises a question of the liability 
of the appellants in respect of two promissory notes executed by 
one Narottam Gordhan in favour of one Hirabhai Gbellabhai, who 
indorsed them over to the Bank of Bombay and icceived the 
money for them from the Bank. The facts necessary for the 
decision of the appeal arc cither admitted or are found and not 
contested. Naiottam wjsihe adult manager of a joint Hindu 
family, the only other coparcener being his brother, Kcshavlal, 
an infant, now about four years of age. Among the assets of the 
undivided family was a joint fiim trading in the name of Raghu- 
ntdhji Tarachand, who was the grandfatlicr of Norottam and 
the original founder of the bnsiness. The promissory notes in 
suit were executed by Karottam in the name of tlie firm, Roghu- 
n>'thji Tarachand, hut no con>idcratioa passed from Uirabhai 
Ghellabhai, Hirabhai was a fiiend of Norottam, w)io executed 
the notes on the faith of the mere assurance by Hirabhai that ho 
would not be called upon to pay. In fact Hirubhai wms unable 
to meet the notes aud appenta to have committed suicide. The 
notes were di’'honourc<l, and the respondents, who are holders 
for value wiihout notice of any fraud, seek to come upon the 
film Raghunathji Tarachand, including the minor Kcshavlars 
share therein. The only material question for decision is 
whether the ininoi'*s share in the firm is liable. It is admitted 
by Mr. Raikes that NaroUain is liable, and it is admitted by 
Jlr. Lowndes that the decree under appeal cannot bo sustained 
in BO far as, being a decree against the firm, it would bo enforce- 
able against the minor personally. 

With regard to Mr. Rnikes's preliminary objection to tlio frame 
oF tbchuU, I agree with my learned colleague that a sufficient 
answer to it is supplied by section 678 of the Civil Procedure Code 
of 1S82 ; section 99 of the present Code is to the same efleet. 

This brings me to the principal quration whether tho minor'd 
share in the firm is liable on the obligations undei'lnhcn by 
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Ihc law i^ , wcliaxctjo concern wil!i nlul it rn;.d.l to 1*3 
inrcTrcnrc to one ptmdard or nnollicr. 71. »' Ixtr lirr*” end 
cow oclually is one 'xny or the otlicr: it it i* in faxonr rf 
the dc^crcc made, well and pcoj : hxii if it i% tn*’., n Conrl 
cano'd, 1 think, make it the la'f l»y ••honing that it xrotjid 
be for the convenience of !uc»chantfl to have it •<?, As I 
uudcnstanJ the inaMcr, no degree of comtnertial conxcni'ijcc 
can convert bad law into good, it is of courfc n ^at»*fftctio^ to n 
judge to find that the law, as he n'ccrtnins it to l>c, nictli tlic 
•requirements of an important class of the community; but 
further than that I do jiot Iioxv (he in^uiiunt at iliceurrni* 
enti can properly be pressed. It in.ay be observed, moreover, 
that here in India we arc governed by our Code.-*, wlilcli nro 
subjected to fairly frequent oinendment- xvhenever nmendment 
is considered to be required ; to (hat 4hcro should be the less 
temptation to judges to encroach upon the province of the 
legislature. And I aui aware of no authority for supposing 
that, side by fide with tlio recognised law, there exists in India 
today a separate set of valid, but somcxvhat undefined legal 
principles dc^cribablo ns the law merchant. 1 should rather 
suppose that those portions of the law merchant which the 
Indian legislature has seen fit to accept arc to bo found embodied 
in such provisions of that legislature as Iho Contract Act and 
the ^legotiable Instruments Act ; ond that it is not competent 
to us to leave this firm ground and explore the uncertain 
regions which arc imperfectly defined by tho pharso, tho law 
merchant. Some relianco was placed by Mr. Lowndes on Good' 
toin V. lioSarts h), where Cockbum. O, J., lays down that the law 
merchant is not fixed and stereotyped, hut is capable of being 
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expanded and enlarged so as to meet the requirements of 
trade in the .varying circumstances of commerce. But in the 
same sentence the Chief Justice explains that this expansion 
is effected by the usages of merchants being duly proved and 
so becoming ratified by the decisions of Courts of Jaw j and he 
refers to the dictum of Lord Campbell in ^randao v. JJarneK 
that when a general usage has been judicially ascertained and 
established, it becomes apart of the law merchant, which Courts 
of Justice arc hound to know .and recognise.^* In this case no 
such usage was even pleaded, and the argument presupposes 
that, in the entire absence of evidence, we should pronounce, 
presumably of our own knowledge, that the interests of com- 
' merce require the rule of law to be in the respondent's favour 
and against the Hindu minor. Speaking for myself, I can only 
say that I have no such knowledge. There would of course have 
been no difficulty in giving effect to the alleged usage if it had 
been properly pleaded and proved, but since that was not done, 
I am of opinion that if the decree is to be affirmed, it must be 
affirmed by reference simply to the accepted principles of law, 
05 the low has .hvthevto been< understood in this part of India. 
That of course will still leave it open to us to refer for guidance 
to English decisionsVwhero they arc properly applicable, but I 
do not think that we can, by a stroke of the pen, apply a 
principle of English law to a minor member of a Hindu joint 
family. Finally, on this part of the case, I am inclined to think 
that the liability of the innocent co-purtner depends rather upon 
the general principles of agency than upon anything peculiar 
to the law mprehont. 

As the learned Judge below has pointed out, then, the problem 
is not to ho solved merely on the authority of the law in En^^land 
as to the liability of an infant partner, for the members of this 
joint Hindu iirm aie, in strictness, certainly not mere partners 
in the souse known to English law. The firm is not strictly a 
partnership, but is one of the assets of an undivided Hindu 
fumily in which Nnrottam and the infant are coparceners. On 
the olhcT hand the nnalogy between such a joint firm in its 
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relations with the outer world and nn oixHnarj* parincrr'hip is in 
many respects extremely close. It becomes ncccssar}*, therefore, 
to consider how the Courts have in the past dealt with these 
joint firms, and to what cxtcrit they have been taken out of the 
sphere of ordinary IJindn law and brou;jhl within the operation 
of the law of partnership. The leading decision on the subject 
is Saus'^o C. J.^s judgment in Itaalal v. Lolhniiehand^^ which 
has ndmittcilly been accepted as good law os*er since 1801. Thcro 
the learned Cliicf Justice in discussing tli« question “to what 
extent a minor iuctjil)crof nn undivided Hindu family will ho 
held bound by the nets of the family' manager with reference to 
nn nncestinl famil}* trndo*Mny.s it down tliat“in carrying on 
such a trade, infant nicmhcrs of the iindi\idcd family will Ito 
bound by all nets of ihotnan-iger... winch arc necessarily incident 
to nn i flowing out of ihe cartfinj on of that trade. ./iho 
power of n mnnager to carr)* on a family trade neces- 
sarily impli(.s a power to pledge the property and credit 
of the family for the ordinary purposes of that trade. 
Third parties, in the onlinnry course of lonCi f\de trade 
dealings, should not bo held bound to investigate tlie 
itaUm of the family represented by the manager whilst dealing 
with him on the credit of the family property.*' And ho goes on 
to point out that in the interests of the joint fomily itself, with 
which otherwise third parties would be unwilling to toko the 
risk of dealing, it is ncccssarj' thus far to trench upon the pro- 
tection which the Hindu low generally extends to the interests 
of a minor. This decision was followed in Johurra Hihee v, 
Sreegopal Miner where Pontifex, J., rays that persons 
carrying on a family business in the profits of which all the 
members of the family would participate must have authoritj’ 
to pledge the joint family property, and credit for the ordinary 
purposes of the business. Then there is [the case olJoylisto 
Coicar V. HUtpaiiund Nund^ decided liy Garth, 0. J., and two 
other judges. The judgment was pronounced by Sir Richard 
Garth who after citing the provisions of section 247 of the 
Contract Act observes that “ on principle there ought not to he 
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any difference between the nature of the liability of nn infant 
admitted by contract into n partnership business and that of 
one on whose behalf an ancestral trade is carried on by a 
manager.” This was quoted with approval in this Court in the 
Null Bench case of Sahrahhaiv. Uaganlal W, where Jenkins, C. J., 
also affirms the following extract from Bmola Bossee v. Mohm 
Bossee^-'^t — In this case Gour Churn certainly had an implied 
power to I)Qrro w on the credit of the joint family as partners in the 
firm; also wo think, he bad power to borrow on tbe credit of the 
joint fa'ijily, ns a joint family for the purposes of tbe firm. A joint 
family carrying on a businc'S is necessarily a peculiar kind of 
partnership.” I need not pursue the cases further : enough has 
been cited to show that in establishing the legal rclalions of a 
joint firm the Courts treat it as a kind of partnership and apply 
tho principles of that law. Section of the Contract Act 
appears to me to furnish distinct authority for this view, which 
so far as I can gather, is not in conflict with any text, of tho 
Hindu law dealing specifically with the legal position of an 
ancestral firm in its dealings with the outside world of com- 
rfiorco. It follows, I think, that the test to be applied in suoIj 
cases is rather tho apparent authority of the manager than tho 
actual necessity of tho family. And that to ray mind is a per- 
fectly rea'^onablo position, for while there is no ub'Olut's necessity 
for the fanuly to ira lo at all, when once the family trade U 
admitted, nil usual acts done in the nonual course of carrjdng 
it on may be con-'idei’cd necessary to the trade. If this 
reasoning is right, wc have taken what appears to me to bo tho 
really important step in the case, that is, tho stop from the 
ordinary Hindu law as to a raanngor's power of alienation to tho 
law of partnership; and, that step taken, the decision of tho 
appeal does not seem to present much difficulty. The law of 
pattnorship is I-iid down in tho Contract Act, and for any 
further elucidation of its principles we are justified in referrino- 
-indeed counsel for appell mt (ms msiatuntly lefoa-cd— to 
decisions of tl.e Courts in Eng'nnd. The central facts are timt 
the Hank had no knowldgc of any fraud ; that Narottam. who 
signed in tho firm’s name, had in fact nmhority to do so ; and that 
(U (iwi) :c co; at r- 2i3, pj (iPso) c cm. rw «t p. sof. 


VOL. XXXIV .3 BOMHAY SKUIHS. 

llio execution of sneh notc^ ii nn net nccc^san* for, or usually 
(lono in the conduct of fuch o trade the family here was 
carr}*ing on. Therefore, under r cclion 2 j 1 of the Conlmct Act, I 
cm of opinion that Nntollam l»o«nd the finn ; an 1 that, ai 
Heston, J., has pointed out, would he the law in Bn^Jand. If, 
then, the firm as n firm is hound, i< IC^’^havIars .<»hftrc in the firm 
exempt from liability bccau«e Kc'havla! is an infant? In Eng- 
land, if the proper yleps in procedure arc taken, the infant’s share 
becomes available for the l>cncfit of the crc«!ilors : see Lsvdt 
Chri'tirnx v. But hero occ-»rsa ililTiculty which was 

urged upon us with much force by Mr. U.aikes : in England a 
minor’s contract is merely voidable at his election on attaining 
full age, whereas in India a minor’s contract is void, TImt was 
laid down by their Lordships of the Privy Council in Mohori lUbee 
V. DhvrnoHai Qhcie^, and the eases oiJoyl-itioCvtcnr wXttli/anund 
.Vi'Hf/yPJ and Uanparlal v. were decided before it was 

scUled that a minor was incompetent to contract, and while tho 
general current of Indian decisions was in favour of holding such 
contract only voidable. But the answer appears to me to bo 
that tho statutory provision contained in section 217 of llio 
Contract Act, which after declaring that iho minor shall not bo 
personally liable, goes on, but the share of such minor in tho 
property of the firm i.s liable for the obligation of the firm.'’ I 
apprehend, therefore, that when onco an obligation is licld to 
attach to the firm, the minor’.s share in the firm must necessarily 
be liable. It may by a plausible conjecture, as suggested by Sir 
Frederick Pollock and Hr. Mulla in their edition of the Contract 
Act, that in framing section 247 the draftsman had either 
overlooked section 11 or had taken Iho earlier, but now 
impossible, view of it, namely that a minor’s contract was mere* 
ly voidable j but, however that may be, these aro tho words of the 
statute, which, as I understand them, arc not tho less imperative^, 
by reason of the now established interpretation of section 3 1. If 
this were a suit by the miuor against the other members of the 
firm, say for an account, I can understand that some difficulty 
might be caused by the circumstance that under section 11 the 

(0 [ISDiJ A. C. 607. . (3) (1878) 3 Cal. 733, 

W) 0902) L. E. 30 I. A. 111. (4) (1896) 20 Boir. 707. 

a 162?— 3 


S7 


IKO. 

Ilnnc* 

XAtnJi 

TisAcaiTO 

r. 

Tur I’iSK 
or i'ouciT. 


f 



88 


THE INDIAIT LAW REPORrS. [VOL. XXXIV. 


19:0. 


RAcsim- 

UATIIJI 

TaeACuasd 

r. 

7nc Cask 
or Com DAY. 


19CO 
July 21. 


minor is not now compotenfc to contract ; but I am unable to see 
how, in a suit like the present, this construction of section 11 can 
destroy the force of section 247. Though Keshavlal is a minor; 
and as such not competent to contract, yet for the reasons 
already given, I think that the liability of his share is a question 
to be determined by the law of partnership, andithintho 
Contract Act that that law is contained. 

On those grounds I agree with the learned judge below that 
the minor*s share is liable to the Bank. It is urged that this is 
a liarali conclusion, but considerations of that nature do not 
seem to me appropriate in such a case as this where unfortu- 
nately cither one innocent parlj*^ or another must suffer for the 
misconduct of a tiiird. ^ 

For these reasons I .agree that the decree should be affirmed 
subject to ti\c slight variation not contested, and that this 
appeal should be dismissed with costs. 

Decree confimeit. 

Attorneys for tlic appellant ; Messrs. Payne Co, 

Attorneys for the respondents : Messrs, Craiofordf Broten Co, 

B. N. I.. 


OUIjMINAL kevision. 

Vrfore Sir Basil SroU, Kt . Ckitf Justice, anil Mr. Justice Batchelor. 
ZMPEItOR r KAG.U GIIKLABIIAl • 

Criminal Broeedurc Code (Act V of lSt>S}, sections 19J, iTB^Sanetion to 
prostei.ie — order to piosccute passed under section //7S. 

Tlic grant of n Kvnetion to prcMcc-itc to a prirnto indivulnal onder Bcotlon 103 
of tlio Criminal Procc-lnn* Code, 1893, ii no bar to tho 8v\Wtineat innUUion ol 
jirecccdings bl' tlie Ci>il Conrt itself nmlcr roslion .178 of tlio Code. 
(^uc-n’Bmpress r. Woved. 

This was an applic.ition to rcAbo an order pis'cd by Devdat 
P., Second Class Magistrate of Pardi. 


Crimh-U .\pp!ica!u.i for Ko. ill of 1009, 

1I){1SS3) l3ro.ij.DSl. 



so 


VOI,. XXXIV.J UOMUAY Si:UIL*5. 

The pctilioiicr Xnj,'ji GlicliMmi r.nl finoHicr preferred fi 
complaint n^aiiT^t Kliajida Mnllmri nnd fl»c oilier-? cliargin;^ 
them with theft or in thy alt‘nnli\c ^lith cfiininalhronch of 
trust. The Second CIam Mnj;i'tr;tc of I’.irdi inquired into tlio 
ca»c And di'charpcd the ncco'^c.l under *cct>on of the 
Criniinn] Procedure Code, ]S?S, 

One of tlie nccu'cd, Ivh.andu Mallinri, tlicivaftcr npjdied for 
sanction to pro'-cculc the c-^inplainautH under •.cctloii 105 of the 
Criminal Procedure Code, 1''^'^ This nppliention ^YAs gmnlcd. 

Another of the accused, Dnlu Sidhu, nlso applied for nnd 
obtained sanction to prosecute the c->inplainants, for offences 
under sections 211, 193, 196 and -lO-d of the Indian Penal Code, 
18C0._ 

Some time after this, a clerh in the Second Class Magistrate's 
Court at Pdrdi filed an information against the fcamo complain- 
ants in the Court of the First Cla^s Magistrate at Bulsar, charging 
them under fccctions 18-’, 211, JP3, 105, 190, 4G5, 471 and 109 of 
the Indian Penal Code, I SC'*, with reference to the same matter, 
Tlie clerk also produced on order sanctioning the prosecution. 

The MogNtratc entertained the complaint, and put tlio 
petitioners on their trial. 

The petitioners applied to the High Court. 

7/. C. Coyajee (with K. M.Taloyarlkaii), for the petitioners:— 
■\Ve submit that the Magistrate having once granted sanction to 
Khandu Malliari, was not competent to grant any more sanctions 
to others with reference to the same matter. Tlie Magistrate is 
not even at liberty to extend the time of a sanction which bo 
has once granted ; much less can ho give a subsequent sanction 
to the same or any other man. 

t?. 8. Bao, Acting Government Pleader, for the Crown The 
first sanction here is granted under section 195 of the Criminal 
Procedure Code, 3898. It does not restrict the Magistrate's power 
to direct prosecution of the same persons under section 478 of 
the Code. See Queen-Emjiress v. Skankar^K 
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1000. ScoTlj G. J.*.— On the 31st of October 1908 the Second Class 

EstrEROE ^ Magistrate ot Pardi granted sanction to two accused persons in a 
theft case to prosecute the complainants for the offences men- 
Gezuehai. tioned in section 195 o£ the Criminal Procedure Code. No action 
was taken upon that sanction, but in the December following a 
complaint was lodged in the Court of the nearest Magistrate, 
First Class, by the Karkun of the Second Class Magistrate of 
Pardi who stated to the Court thot he knew the accused who were 
the complainants in the theft case and that he had lodged tho 
complaint by order of the Second Class Magistrate, that it was a 
verbal order, that he ivas given the sanction order and the papers 
in the case of the complaint of the accused Nagji Ghelabhai and 
that he produced the Second Class Magistrate's sanction. There- 
upon tho accused was amsted and put on his trial. 

An application has now been made to us to quash the proceed- 
ings on tho ground that they have been instituted under an 
illegal sanction. The argument is that section 195 of the Criminal 
Procedure Code only contemplates one sanction for prosecution 
by a private individual, and it docs not contemplate a now sanc- 
tion to a private individual being given, because, that would bo 
an evasion of the proviso to section 195 (6) which in effect provides 
that the term of a sanction shall not bo extended except by tho 
High Court. 

Tho learned Government Pleader, however, has pointed out to 
us the evidence of the clerk of the Second Class Magistrate to 
which >YC have alluded and wc think that having regard to that 
evidence we ought to accept the Government Pleader’s argument 
that tho proceedings w'hich arc now going on before the First 
Class Magistrate ore proceedings instituted under section 470 by 
the Court itself. 

The KAtkun who instituted those proceedings is an officer of 
that Court and has no personal interest in prosecuting the accused 
persons. 

It has becu held by this Court in tho case of Queen-i:mpreta 
V. that tho existenco of a previous sanction under 

fcction 196 of the Criminal Procedure Code is no bar to tho 
institution of proceedings by tho Civil Court itself under section 
{*) (18S6) 33Bom.36rf. 
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Wc, Ihcrcforr, rrjftl tl.c nf jdicAtion. 

n. r.. 


APPJ liLATK ClXll. 


Bffi.re Sir Ltu-l £eoH, Kt., ChUf Ji«fiVe, and J/r. Jatiiee V>^1ckthr. 

NARSINII A*p oTucr.8 (onicixAi* DertsniXT* la, It iSD It). ArrrixiSCT*, jooo. 
t. VAMAK VKXKATIIAO i5i» oTiim (otioixAt Pwt>Tjrf» 1— 3 ijto 27. 

DEr*5t>Ay« 2— C), llt'rojujEXTf.* 

/.»*ruVan*o» .lei (ATT e/ iS77). ^5— Cin'l /'raetdwre Code 

(Art .ril'o/ JSS7), netion .7/— CiVi' P/xeedure Co-h {Att V cf 1005), Order It 
Side O'—Landt atl'iehed to ffi/tfaWa/*/ cernert^Zrate^Zeaee geoditU the 
deoiS oj l^< tureirtng Joint aieiier— (7cnJan Settlement of ISG i^Suit hy rofre* 

#fnlalic« of onejeint ottmer to recoeer po$$es$ion^Befrc$enta(irc$ of the other 
Joint otener Jottied at codt/indont* teilA the reprcteif/atitet of the letteo-^ 

Slaintifi clam allatectl to the extent of their thart-^-ApYool ty plaintifft and 
eo^efendanis elaiminy their thare — Zimitation^Treatment of co'defendantt 
at co-jdaintiff^Amendment of plaint and decree. 

Certain lands attached to a ratao belonged jointly to two brothers V. and D. 

In the iTjar 1873 the lands wcrcletby V.nnders pcri)clual lease which was 
attested by D. P, pre-deceaecd V. In tbej'ear 3905 within twelro years 
from the death of V., lus representatives broogbt « suit for tlio recovery of the 
lands let by V. They songht to recover the entire lands on the ground of 
eldership. The enit was bronglit against defendants lo, Ih ond le ns the heirs 
of the mortgagee of the lessee (the original let defendant), against defendants 
2 and 3 as the heirs of the Irasco and against defendanta 4 and 5 as the heirs of 
B. The heirs of defendant 1 and defendants 2 and 3 defended the suit on tho 
ground, infer of id, of limitation, the suit not having been broughtwithin twelve 
years from the date of the lease. Pefendants 4 and 6 did not contest thp 
plaintiff#’ clmm. The first Court allowed tho plaintiffs’ cl&im to tho extent of 
their share, tamely, a moiety on the ground that their claim to that extent 


Second Appeal Ifo* 243 of lOOS. 
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was not time-liarrcd. On appeal V llie plaintiffs and defentlanls 4 and 6 the 
latter of whom jn appeal daimed their share, namely, the other moloty, Iho 
appellate Couit awarded the other inoloty to defendants 4 and 5. 

On second appeal by the heirs of the mortgagee, 

Held, atTiriniiig the dccroa that the whole claim was within time. A ratan* 
dar is entitled to alienate vatan lands for the term of his natural life and his 
children although not separate m interest from him hare no light to object to 
such alienation until aftci bis death. 

"Where a lease of vatan property is effected by one joint owner with the 
consent cf the other joint owner, the time for the recovery of the vatan pro* 
pcrly from the lessee luiis from the date of the death of the survivor of the 
joint lessors. 

Defendants 4 and b having sought to i^cover in appeal their share which they 
had not asked for in the Crst Comt. 

Held, allowing thew claim that they being paities to the suit instituted 
within the twelve years during which their right to a shaio iutbc vatau pro* 
pcrty'could be cflbclually delerinined, the Court must deal with the matter in 
controversy so far ns regards the rights and intoiestsof tho parties actually 
brought before It by the inslitotion of the suit. 

A parly transfened to the side of the plaintiff from the sido of tho defendant 
is not a new plaintiff to whom the piorlslons of section 22 of tho Limitation 
Act (XV of 1877) apply. 

^^a^endralala Dehya v. Tarapada AcharJteW, concurred in. 

Plaint and decree of the lower appellate Couit amended by cnleiiiig defendants 
4 and 5 a'< co'plaiiitills. 

Second appeal from tlic decision of V. V. Phadke, First 
Class Subordinate Judge of Bclgaum, 'with appellate powers, 
amending the decree of H. V. Clilnmulguiid, Subordinate Jud^e 
of Chikodi. 

The facto were os follows 

The lands in dispute were attached to a Deslipando vatan 
which belonged to one Ragimpnt who died leaving him surviving 
two son.", Venkatmo and Dashrnth, of whom Venkntrao was tlic 
elder. In the year 1872 Venkatrao leased the lands perpetually 
to one Annarno Ilcrlckar, father of defendants 2 and 8. Tho 
lease was attested by Dashratli. Annarao in the year 1881 
mortgaged his right as lessee of tho lands to one Krlshnarao 
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surviving tvo ALnji no'l Knraynn, *lcfoTj-1nn5« 1 nnl 5. Yen* Ninriin 
katrao tlied in Iho year 1S?S Ic.aving i-'liinl Itvofon^ Vnman nnd Vivjy 
Vishnu and n gr.ind‘on Daino hr Silnram n» liis Irirs and legal Vr^tATiio. 
representative*. In the year I?05, that i*, wiiliin Iwclvc yenrs 
from t)ic dale of Yciikalrao\ dralh. Iii< tliree rcpre«cnlat;vra 
brought the present suit to recover p'»'':'*6.»ion of the land* ngain«t 
Krishnirao Ilalaji, the inort:;nge«' of iltc h'-ifc .\nnr.rao, defend- 
ant 1, and lie having die 1 hi^ sons andlnirs Nnnitdi, r.unpa 
efias Shriniwas and Stidam clt'ot Unghtinntli were hronglit on 
the record ai defendants li. Hand le, te«poclivoly, against llic 
licirs of the lessee, defendants 2 and .1, and against llicir cousin*, 
the .sons of Dashralh, defendant* -1 and 5. The plninlitT* alleged 
that oa they were the rciircsentaiivc* of the older branch of llie 
valandar fainilp the entire land* holongcd to tlicm by riglit of 
eldership and that tlicir father Vcnlcatrao had no right tinder 
the Yatan Act to alienate to strangers beyond Ins llfc*time. 

Defendnut 1 contended that the lands were not kept with the 
plaintifld in rigltt of chlcrship and plaintiffs were not the repre- 
senlativcs of .the elder branch, that Annatao having remkred 
valuable service to the plaintiffs* family, the lands were given to 
him in gift in lien of remuneration long before the lease of 1872, 
that such a gift could not bo retracted and was out of the 
pale of the Yatan Act, that the claim was time-barred, that 
though defendants 4 and 5 were members of tho undivided family 
represented by them and the plaintiffs, they were joined as co- 
defendants notwithstanding tiie fact that their claim also was 
time-barrred and that even if the plaintiffs succeeded in cstnhli-jh- 
ing their claim they could not recover possession without 
redeeming the defendants’ mortgage on paj’raent of Rs. 1,000, 

Defendants 2 and 3 answered that tho claim was time-barred, 
that the Yatan Act was not applicable to tho lands in suit and 
that they had no interest in the lands and were unnecessarily 
sued. 

Defendant 4 admitted the claim and slated that he might be 
joined as plaintiff if necessary. 

Defendant 5 was absent, * 
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The Subordinate Judge found that the plaintiffs were not 
entitled to tho entire lands by right o£ eldership but ^Ye^e onti- 
tkd to a moietyj that the lands in suit were vatan governed by 
the Vatan Act, that the perpetual lease passed by Venhat- 
rao to Annarao was not binding on the plaintiffs, that defend- 
ant 1 failed to show that because the claim was time-burred 
against tho shares of defendants 4 and 5, the plaintids’ claim 
was also time-barred and that the plaintiffs were entitled to 
recover by partition a moiety of each of the lands in suit and to 
got subsequent mesne profits. He, therefore, passed a decree 
directing the plaintiffs to recover by partition a moiety of each 
of the lands from defendants In, 16 and le, heirs of defendant 1. 

On appeal by tlie plaintiffs, defendants 4 and 5 joined them in 
the appeal contending that the first Court was wrong in suppos- 
ing that their claim was time-barred and it should have awarded 
to them the other moiety of the lands which it refused to restore 
to tho plaintiffs The appellate Court found that the moiety of 
the lands which was not awarded to the plaintiffs could he decreed 
to tho appellants, defendants 4 and 5. It therefore amended tho 
decree of the first Court and directed that tho plaintiffs should 
recover from defendants li and Ir, heirs of defendant 1, half 
of the lands in dispute with mesne profits from date of suit and 
that defendants 4 and 5 should similarly recover the other half. 
With respect to the claim of defendants 4 and 5 the Court made 
the following remarks 


The lower Cooil HiswiLOA that the claim ol defendints 4 and 5 ia lime- 
UiTTel, and it la arg«l in appeal that the claim ia barred ns it was not brdnght 
wUhln 12 yean of tlio dcaUt of tho f.xthcr of defendants 4 nnd 5 , This 
view if crronecns. PiaintiffB and defendants 4 and 5 were undivided until 
rwcnlly and their parents were undivided. Tlwt having been so, defend- 
ftnt« 4 nnd G could not until partition, siy that certain Lands belonged to 
thein*eltes caclniiTelr. Tuc falter of plaintiffs was the head of the uniTivided 
famdv and nUcn-alions made by himweretobc respected till his death or till 
eepardlon el defend-mUd and 6. The suit vras brought T.-UVin time from 
the death of the f,athcr (pUintifTs) nnd honco it is in timo. Defendants 4 
and G tare been parlies idl ulong, sotiiat it v not a case of addingpartifti. For 
these reisens I hold that the claim of deicndanta 4 .and G is in time, 

Pcfcnilnnls la, 16 and Ic, sons ami heirs of defendant 1, pre- 
ferred a second appeal. 
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C, A. HtU for the cppcllanU (defendants Iff, U and Ic) >-Tho 
^permanent lease, Exhibil4n, p.a»?ed bjr Vcnkalrao in 1672 recites 
that Ibo lands were held by the lessee from generation to genera- 
tion. So it was n formal recognition of ft perpetual tenancy which 
had been in existence prior to Regulation XVI of 1827. Thereforo 
under section S3 of the Ijind Uevenue Code, wo arc entitled to 
remain in possession os the assignees of the permanent tenant. 

The Judge in appeal mode out anew cose for the respondents, 
defendants 4 and 6. The}* claimed llic moiety for the first lime 
in appeal. Their claim was inconsistent with their pleading and 
should Dot have been allowed : J/f/oporf Jj/atatenj v. T<o 
ZilitncJiunicr Sirtph v. A'^flnae^«rn BhaHo^'*» 

It was wrong to treat the suit os one for partition. It was a 
suit in ejectment. Defendants 4 and 5 did not claim any share. 
On the contrary they admitted the plaintifTs claim to tho entire 
lands and stated that they had no share in thorn. In his deposition 
defendant 4 admitted that he had no desire to be made a plaintiff' 
and that he had no right to tho lands. Therefore defendants 4 
and 6 were not in the position of plaintiffs: BUtmurUppci v. 
Yirappa^\ Lahthmn v. Karayan <*>. 

Dashrath, the father of defendants 4 and 5, had attested the 
permanent lease and it also appears that ho had knowledge of its 
contents. Thereforo time began to run against them in 1876 
when Dashrath died and their claim for a moiety 5s, therefore, 
time*barred. Even assuming that time did not run against them 
till Venkatrao’s death in 1893, their claim for a moiety, which 
claim they made for tho first time in appeal, was clearly time- 
barred os it was made more than twelve years after Ve'nkatrao's 
death. Section 28 of tho Limitation Act, therefore, applies. 

No application was made to tho Court for making defendants 4 
and 5 co-plaintiffs and no amendment of the record was made. 

S. S. l^alkar for the respondents (plaintiffs 1 — 3 and defend- 
ants S — 5 ) : — The question as to when the tenancy commenced is 
a question of fact and the finding recorded by the lower Court 
on that point against the appellants is binding in second appeal. 

O’ (1857) 14 Cal. 80J. W USW; 24 Bom. 12S. 

0) (ISeC) 11 Moo. I. A. 7. (4) (3899) 24 Bom. 18S. 
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Defendants 4 and 5 Irnve been parties from the commencement 
of the suit and the Court in appeal was right in treating them as 
co-plaintifTs and in awarding them a moiety. Under section 82, 
paragraph 2, of the old Civil Procedure Code (Act XIV of 1832) 
the Court was empowered to make them cc-plaintifFs. Section 22 
of the Limitation Act docs not apply to such a case ; Nagendralala 
Dtlya V, Tarapada Acharjee^^ 

Limitation did not tun against defendants 4 and 5 from the 
time of DashratVs death. The lease passed by Venkatrao with 
respect to the vatan property was good during his life-time: 
I Appaji Bapuji v. Keshav Shamrav^-'^> Sections 28 of the Limitation 
Act does not apply as defendants 4 and 5 were parties to the suit 
from the commencement and were in the position of plaintiffs. 

The record can bo amended here and defendants 4 and 5 can bo 
made plaintiffs : sections 99 and 151 of the new Civil Procedure 
Code (Act V of 1903). 

<7. A> Belt in reply The ruling in Kapcndradala Behja v. 
Tarapada^^^ is distinguishable. There the plaintiff had claimed 
•only his share and had made his co-sharer a defendant because 
ho had refused to join as plaintiff. The decision in Krishna v. 
Mekampsruma^^'^ applies. 

Scott, C. J.: — ^Tho plaintiffs who arc the sons of one Venkatrao 
sued the first three defendants for possession of certain vatan 
land which they alleged had been leased by their father 
Venkatrao by a lease dated 1872 which was operative only 
for the period of his life. The plaintiffs were, at the date 
of the suit, joint with their cousins the sons of Dashrath, 
Venkatrao’s brother, who with Venkatrao had been a joint 
vatandar of IhoDcshpandc vatan to which tlie property in suit 
was attached. 

The first three defendants contended that the lease of 1872 
was merely n fonnal recognition of a perpetual tenancy which 
had been in existence -jirior to the date of the Vatan Regulation 
of 1827 and that therefore they were entitled to remain in 
pc.v'c.'sloii as permanent tenants. 

(11 (lOJS) 33 Cil. lOC:;. W (loos) 33 Cal. 1005. 
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This fiTgmncnt rf“lc<l on nn n11<'gftHon of fuel wJiich wns lic!»l 
l>y the lower nppcllfilc Court to he not proved. TJiis isflufllcicnt K4tsi5ir 

in special nppcnl lo di«po‘-c of the nrgiitncnt, VAuiv 

“ Teviathao. 

We will now di«cu‘;s the points of IftW wliich Imvo ken urged. 

In the original Court the plnintitTs ohLained n decree for n 
moiety only of the properly in suit, on the fooling Ihnl that 
was nil they were entitled to ns representing the branch of 
Venknlrao. 

An appeal was* preferred ngninst that decision in which the 
dth nnd 5lh defendant**, sons of Dashrath, joined with the 
plaintiffs in urging that the decree should have been passed 
against the first three defendants for the whole of the property 
in suit. The fourth ground of appeal was that tlie lower Court 
.should have awarded to defendants 4 nnd 6 the half of the 
lands that it refused to restore to the plaintlfis. This 
contention was successful in appeal. The lower appellate Court 
in delivering judgment said : “ the lower Court assumes that 
the claim of defendants 4 and 5 is time*barrcd, and it is 
urged in appeal that the claim is barred ns it was not brought 
within twelve years of tlio death of the father of defendants 4 
and ft. This view is erroneous, plaintiffs and defendants 4 
nnd 5 were undivided until recently and their 'parents wero 
undivided j that having been so, defendants 4 and 5 could 
not, until effecting a partition, say that certain lands belonged to 
themselves cxclusis’ely. The father of plointiffs was the head 
of tho undivided family and alienations made by him wero to 
bo respected till his death or till separation of defendants 4 and 5. 

The suit was brought within time from tho death of tho 
plaintiffs’ father and hence it is in lime. Defendants 4 nnd 6 
have been parties all along, so that it is not a case of adding 
parties," For these reasons the decree of the lower Court was 
amended by a direction that the defendants 4 and 5 should 
recover their moiety of the property from the defendants 
1 to 8. 

It has been argued on behalf of tho defendants 1 to 3 
that this suit is altogether barred because time ran against the 
plaintiffs nnd tho 4th and 6th defendants from the date of 
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the lease by Vankatrao to iho defendants 1 to 3, This, 
however, is not the law because the property in suit is vatan 
property which was the subject of the Gordon Settlement of 
1864, and it has .been laid down by this Court in the case of 
Appaji Bapuji v, lUihav Shamrav^^'^ that " the Gordon Settle- 
ment of 1864i was not intended by either party to those settle- 
ments to convert the vatan lands into the private property of 
the vaiandar with the necessary incident of alienability, but to 
leave them attached to the hereditary offices which, although 
freed from the performance of services, remained intact, as 
shown by tl\c deAnllion of 'hereditary office^ in the declaratory 
Act III of 1874/* The fact that vatan land is attached to the 
office, deprives it of some of the incidents which would attach 
to it if it were ordinary land in the possession of a Hindu 
family. Thus it results from its attachment to the officci 
according to the decisions of this Court which are recognised in 
section 6 of the Vatan Act that the vatandar is entitled to 
alienate the laud for the term of his natural life and his children 
although not separate in interest from him have no right to 
object to such alienation until ofter his death. 

In the present case the lease was effected with the consent of 
Dashrath indicated by bh signature as on attesting witness, and 
time would not run against the sons either of Venkalrao or of 
Dashxatb until the expiry of the Uvea of those two petsons. 
Therefore time for the purposes of this suit will run from tho 
date of the death of Venkottao, the survivor of tho two vatan- 
ilnrs. That took place on tho 26th of April 3S93, and tho suit 
was filed within the period of 12 years, time being allowed for 
tho expiry of the summer vacation of tho Court which was in 
progress on the 25lh April 1905. 

Then it is said that nt least tho 4th and 5th defendants arc 
not entitled to any relief in this suit. They have not joined tho 
plnintifi's in suing for possession of the property. They have 
in fact put forward n case that 'the persons entitled to tho 
property are the pfainliffs and uot themselves. They were not 
entitled in oppcal to come forward with a different case and to 


(0 (lSOO)lClloni.23, 
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ask for n molcly cf Ibc yropcrty, Ikal Ihry lia-l n^-l a»k«'il f(>r in 
the first instance, Kumm 

Kow the c.i«c for the -llh antJ Plh fJefen^nnU in the first ^ Vaviti 
Court was that there In'l l*cen a partition l*clwccn them nn<l the 
plaintiflV, ftn<l that at that partition the ptaintiffs cm the pround 
of the eldership ut their father Ycnkalraohnd t>cen nwanlcsl the 
whole of this valan property. 

The first Court held that the docutnenU relating to this 
partition not being fotlhco\ning U>i« allegation of the assignment 
to the plainliffa by avay of cldciahip waa not Rnhslantialcd, and 
accordinglj*, allowed to the plaintifla only a moiety of tlie 
properly. 

We do not think that the Judge of Iho oppcllale Court was 
in error in allowing the -Uh and 6Ui defendants, after the 
failure of proof of their ease with regard to partition, to fall 
back upon the neccssarj* aUemative that there having been no 
partition they were cntillcd to a moiety in right of their fatlier 
Dashralb, and the only question which could arise, if that point 
of procedure were decided in their favour, would be whether 
their claim was barred by the law of limitation. 

We have already held that lime only began to run from tha 
death of Venkatrao in 1803, and there can bo no question that 
the 4th and 5th defendants were upon the record of this suit 
as defendants at the date of its institution. Is there then any- 
thing in the law of limitation which prevents them 'from 
obtaining relief in respect of their share of the properly? 

Section 28 of the India Limitation Act provides that ''at the 
determination of the period hereby limited to any person for 
instituting a suit for possession of any property, his tight to 
such property, shall be extinguished.” It is necessary in order 
to give effect to this section to supply certain implied conditions ; 
for instance, it would ho a condition that the section would 
operate if the person did not bring a suit within the period 
prescribed. But would bis right bo extinguished if he were a 
party to a suit instituted by another within the prescribed 
period in which his right to tho property could bo effectually 
determined ? The section does not say so, and wo do not think 
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1009. that wo ought to constnic it as implyiug that this would bo the 

Nmsiya case. Hero the defendants Averc parties to the suit instituted 

VA.«AJr within -twelve years -in- whiclrthcir rights to a share in this vatau 
Vryr*TBAo, property could be effectually determined ns against the defend- 
ants 1 to 3, and the Court must deal with the matter in 
controversy so far as regards the rights and interests of the 
parties actually brought before it by the institution of the suit ; 
see section 31 of the Civil Procedure Code of 1 882 and Order I, 
Rule 9 of the Code of 1908. There can he no doubt that if 
the defendants had been plaintiffs in the 6rst instance no such 
atguraent as we have been discussing could have been put 
forward. But it appears from the judgment of the learned 
Judge of the appellate Court that he, for the purposes of tho 
suit, treated them as co-plaintiffs although he did not amend 
the record by placing them among the plaintiffs and striking 
them out from among the defendants. 

It bos been held In Calcutta in the case of Kagtndrahala Dch^a. v. 
Tarapaia Aeharjee^^, that a parly transferred to the side of tho 
plaintiff from tho side of the defendant is not a new plaintiff to 
whom the provisions of section 22 of the Limitation Act apply. 
In that conclusion wc concur. Wc think that wo should exercise 
our powers of amendment by putting the plaint in tho shape in 
Avhich the learned Judge of the lower appellate Court intended 
it to be at tho time he delivered his judgment . 

Wo direct that tho ‘Uh and 5th defendants be entered in the 
plaint and tho decree in the lower appellate Court as co- 
plaintiffs instead of defendants, this being consented to by tlicir 
pleader. In other respects wc ntSnu tho decree of tho lower 
Court and dismiss this appeal with costs. 

Decree arrendeti and affirmed. 

o. n. n. 
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AinMKBAN* T»t*n IIVPr.nKUAX {oUrtiJfAt rMixtirr), AmtUjrr, 
F. DADAMIVA T*tJin llVIiBniCIlAX ji'rornin (ortotXAt DrrJt’fP* 
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Ilfni^targ Oflrrt Art (Won. Art IJI </ tr74u /'rticts T', r/ 

rfffifttrfi 1‘afjnijr— /?o/TOfOfif toncrt<\fr nrart$t htir rf 

the firrltirnlion — J*tri»Uftion, 

55<-olion 25 of the llm-JiUrj- O.Ticm Aft (Uotn. Ael 111 cf imt>c*r0 the 
dnlr npon llio Collfclor of Jetormminp tli* co.tom of ^ Y»iin at»l wLit 
p«r»on ilull l>e rctfojnirjd ru ttpretcnUitirc V*Uinl»r. 

A suit for ft docUralion llt^t Ihi plilotiff M tho noarott heir of a Jcwainl 
rcprctcntAlirc Vatnndar is nulnUi&abIc under toction 30 of ths Ael notvilh. 
ilaadingthat it U Jnanlfoii lliM tbs docUrAlioii u »oeg!a for tl>c pnrposo of 
cstAhlisbing a fact uhieb wouM cufttU tbo plaintiif to liaro his namo 
entered in the VaUa ilogister. 

SECOh’Dynppcal from tlio decision of B. C. Xennodj*, Distriefc 
Judge of Ndsik, confirming the decree of GulaVdas Laldas, First 
Class Subordinaio Judge. 

The plaintiff sued for a declaration iliat ho was the eldest son 
of Bj'derkhan deceased, that tho deceased who died about 
2J years before tho institution of tho suit was Vatondar Police 
Patil of Moazo Makhmalabad and owned nn eiglit annas share 
in tho Vatan and had his name entered in the Government books 
as such, that though the plaintiff was the eldest sin, n dispute 

• Sccood Appeal Ifo. 10 of 1000. 

(0 Scctlona 25 and 30 of the Jlcroditary Offices Act (Dorn. Act 111. of 1874) nn 
as follows 

25. It sball be tbo duty of tbo Collector to determino, as bereiunfter prorided, 
tbo enstom of tbe Vataa ns to serriee and what persona ebsU bo recognized as 
representative Tatandars for tb e purpose of this Act, and to register tbelr names. 

3C. Whfu any representativo Vatandsr dies, it shall bs tbo daty of the 
Pat)] aad viUage-acccuotant ta report (ho fact to the CoUector, aiid tbo Collector 
shall, if satUfieil of tbo truth of tbo repor , roister the name of tho -eldest son or 
other person appearing to bo nearest hdr of each Vatandar as representative 
\standaria place of the VataDdar so deceased. Aceitlffcate of heirship or a decree 
of a competent Court shall, until revohed or set aside, ho conclnslve proof of the 
facts stated or determined In such ccrtiCcftte or decree. 
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having arisen as to seniority hetwecn-him and his two brothers, 
defendants 1 and 2, the Assistant Collector ruled on the 11th 
October 1906 that defendant 1 was the senior of the three, that 
the Collector, on appeal by the plaintiff, confirmed the order of 
the Assistant Collector on the 10th September 1900, that the said 
orders of the Revenue Department had prejudiced the plaintiff’s 
right of vadillH (eldership) and that the plaintiff’s name could 
not bo entered in the Vatan Register as Vatandar Patil unless 
and until he established his right as the eldest son and obtained 
a declaration to that effect from the Civil Court. It was further 
urged that though the Revenue Authorities were competent to 
appoint or select any one of the descendents of the Vatandar 
Police Patil’s family for the oflSce and enter the Vatan on his 
name, still that circumstance did not oust the jurisdiction of 
the Civil Court to determine which of the members of the 
Vatandar family was the senior and that the plaintiff* was 
officiating as Vatandar at the time of the suit and was deputed to 
the office by Hydcrkhan during his lifetime. The suit was filed 
on the 20th February 1907. 

The defendants answered that defendant 1 was Hyderkhan’s 
eldest son and not the plaintiff, that the right to determine which 
member of a Vatandae’e family was ladU or senior belonged to 
the Revenue Department only, that the claim was not cognizable 
by the Civil Court and that it was timc'barrcd. 

The Subordinate Judge found that the suit for the relief 
claimed was not cognizable by the Civil Court and that the 
plaintifr was not entitled to any relief. IIo, therefore, dismissed 
the suit relying on the decision in Eaofi v. Qenu^K 

On appeal by the plaintiff the District Judge confirmed the 
decree for the following reasons 

The eaw apiwan to me to b« exactly parallel with the case cited by the lower 
Court, Haoji v. Oenu, I. L. R, S2 Bom. 311. In tliat cose it appears that a 
Vatan Reguter had been fnmea nnd that the declaration of the Civil Court was 
eoTJsht inertly to induce the Collector to enter the name of Raoji rather than of 
GeanftirtrrwenUUTe Vatandar in pUco of Genu’a father deceased. This was 
held not to he admissible nnaeracetion £5, Act III of 1874. Tho hw being 

m ll69C)22Roa. 3J1. 
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that wtlK* U 5« pcrmL*lblo to itc to jtroTo that I am VatanJar nn'l net an 
oiit»i(3er U is not pennU«ll)lo for me wl.o nm a<1int((e<liy a Yalamlar to ino tlml 
I l>c declared rerrcfcntatlre Yalardir. 

At fir<t *lgl>t U appeam M if Ibe Icgi^lattiir lntende<l to cxclode tho Civil 
Courli only in the ca«o of llie original framing of Ite Yntan I’cgtiter. Tlili 
is wliftl is referred to in accUon SS. Tike netbod in «l.icli llic regiilcr is to le 
framed is laid down In ie:lions SS to ?2. Sections 31 to 37 seem to refer to 
questions arising after tlie framing of tlie rcgialcr owing to (lie deatli of persons 
entered In ibe regisler. 

Under section 1G ibo C<il!cclor lias no option ns to tlio person lie is to enter 
in place of Vatandsr deceased, lie most enter hit eldest son or otlier nearest 
heir. Dccreea and orders of Civil Courts nro eonelniire proof of tho facts 
declared llierein. Sncli decrees, however, nro 1 sappo«o dcerecs in londfuft 
litigation about subjocla other tlian the actual right of snecesilnn. It being 
iatended to prarent tho e\ ils of litigation about tucceadon to Vut.ans. 

In any ease the case quoted nboie seems to me to Lind me as St is ns f.ii at 
I can »ce exactly on all fours with the preacnlease. 

Tho plaiuttCT preferred a second appeal. 

A, S/ttvcthvirJcar for llio appellant (plaintlir):— Umlor 
section 11 of tho Civil Procedure Code of 1882, tho Civil Courts 
are bound to entertain any suit of a civil nature unless Its 
cognizance is barred either expressly or by implication l»y any 
enactment. In the present case tho plnintifi'sucd for a deelara- 
tion that he is the cldc'll son. Such a suit Is not h-irred liy tho 
Hereditary OfTices Act. Tito lower Courts rclyini'on tliodeclhlon 
in Jiaoji v. held that tlio suit was not oognlznldo 

by a Civil Court. This is a wron" view, 'IV/o decision 
referred to has reference to section 25 of tho Aot, By 
that section the duty of framing Iho Vatan jfegfi-ter la eiist 
upon the Collector. Tlio Itegister having bwn fmriK’d Dm) 
plaintiff in that suit asked for a declamtlon tliat ho vvuo 
the representative Vatandar alleging that tho defcmlunt to'/l* 
advantage of the plaintiffs absence and got himself rccog/d/' d 
as such by the Collector. That suit wtw dismissed on Ihegjound 
that tho dcclaraticn, if made, Would in effect bo a declaration 
of the plaintifi’s status as representativo Valftudar and this dnfy 
was cast upon the Collector by section 25 of the Act and 
upon the Civil Court. Sec the definition of '* Bcpreseiihitl) i' 
W {1880) 22lkin.su. 
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Vataudar^’ given in section 4 of the Act. Representative 
Vatandac is a Vatandar registered by the Collector under sec- 
tion 25. The registration had already been made and the 
plaintiff wanted to get tho registration altered. Such a suit 
could not be entertained by the Civil Cciirt and it was dis:uibsed. 
In the present case we do not seek the alteration of the register. 
Under section 25 our father had been registered as the representa- 
tive Vatandar and the father having died, we want a declaration 
by the Civil Court that wo arc the eldest son, so that, we can, 
on such declaration being made, apply to the Collector to have 
our name registered in the place of our deceased father and the 
declaration would be binding on the Collector : section 30 of the 
Act. In support of our contention we rely on tho unreported 
decision in second appeal No. 298 of 1903 whicli is on all fours, 

K. TaU^arHm for tho respondents (defendants) Wo 
submit that a suit like tho present is not cognizable by tho 
Civil Court, Tho duty of conducting all investigations 
under tho Hecclitary Ofliccs Act is cast upon tho Collector, 
Ry section 72 of the Act the Collector acts as a judicial ofliccr 
and he alone ha? jurisdiction to investigate tho matter : Kfiando 
Nara^an v. Ajiaji Besides, even if the Civil Court 

entertained the suit, its decision would not bind tho Collector 
and he need not net upon it. The last paragraph of section 30 
merely means that if at tho time of the investigation one of tho 
parties produces a certiCcate of heirship or a decree as 
mentioned in the section, the Collector need not hold further 
inquiry but must act upon tho certificate or tho decree. If such 
a certificate or decree is subsequently set aside then tho 
Collector would proceed to inquire ns to wlio is tlic eldest son or 
nearest heir. 

In second appeal No. 298 of 1903 the contention of the plaintiff 
was that lie and defandnnts 3 and 6 were tho heirs and that 
defendant 1 v.-ns not the heir of the deceased Vatandar. Defend- 
nnt I’s title \yai tbu, completely deniej. Such n cose would 
clenily 1« cogiiizahle by a Civil Court. Jlut wlicu there is no 
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dl'pule as to who should otnciatc, then tlic matter is solely 
within the cognizajicc of the Collector. 

Scott, C. J.:— Tlie jdainlifT sued for n declaration that he was 
the cldc't son of a tlccoased Vntandnr Police Patil who died two 
years and a half previously, staling that the cause of tlie suit was 
that in a dispute between him and the defendant the Collector 
had ruled that the defendant was the chlest son and tlmt tho 
plaintifi^s name could not be cnlcrctl os Vntandnr Patil unless lie 
established Ids right ns eldest son by a decree of the Court. 

It is contended on behalf of the defendant that this suit is not 
maintainable by reason oftheprovisioiisof the Uombay Hereditary 
Offices Act (Hombay Act III of 1S7I). 

The defendant’s contention coinincudcd itself to the learned 
District Judge bccau«c he considered himself bound by a decision 
of this Court in liaojf. v. to decide that ho liad no juris- 

diction. A reference to that decision will show that the ratio 
deeidentU was that the ease fell under section 25 of the Hereditary 
Offices Act i.nder which the duty is Imiwscd upon the Collector 
of determining the cuslon of a Valan and what person sh.all bo 
recognized as repi’cscnlativo Vntandar, and that the relief asked 
for in tho suit involved the determination by the Civil Court of 
a question whicli by the section was expressly reserved for tho 
determination of the Collector. 

Section 36 provides that the person who shall bo entered os 
representative Vntandar after tho death of a representative 
Vatandar is the cldc.st son or other person appearing to be tho 
nearest heir of such Vntandar. Tho question who is the eldest 
son is a question of fact. If tho fact be established, the Collector 
has no choice in the matter unless there appears to be a nearer 
beir. The conclusive determination of the question whether the 
slatutary condition of eldership or heirship is satisfied becomes 
therefore a matter of importance to n person claiming to be tho 
eldest son or nearest heir, and it is a question which is not by 
the Words of the Act re*sorvcd for the exclusive determination of 
the Collector. This view of section 86 was taken by this Court 
in Dalj)at Jogtdas v. Tnnja ZijtaS^ when upon review it was held 
(180C) 22 Bom. 3U. (*) s. A, Kc. 298 of 1903 (TTnrep.) 
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that a suit for a declaration that tlic plaintiff was the nearest hcic 
of a deceased representative Vntondar was maintainable notwith- 
standing that it was manifest that the declaration was sought for 
the purpose of establishing a fact which would enable the plaintiff 
to have his name entered in the Vatan Register. 

I, therefore, reverse the decree of the District Judge and 
remand the case to him for disposal on the merits. 

Costs to be costs in the cause. 

J)€cree reversed, 

G. B, R. 


appellate civil. 

StfoTC SU‘ Bat'd SeoU, Kt., ChiffJutdce, and Mr, Jitsthe Batchilor. 

DAJABA. alia* BAJIRAO VISHV’ANATH OICB (obioisal Piaintiff), 
ArpEtLANT, r. TRIMDAK VISHVANATH OKE and two ornEns 

(ORlOINit UnFENOANTS), RCSPONDSNTS.* 

Hindu laia^rarlition—Ctrtain family property allotted io one ira:ich of the 
Sa\n\hj—^ahtiqxien*.imTehase of the alloHcd propertij hya mtmher of another 
hranch tdlh hit own nonty-^Exetusion by tho purchaser tf ths other fnemher 
of hit hraneh—Seir'acqnisilton. 

Carbain family properly >Ta8 allotted to a member of ono tranob of tlio fiimily 
in Tiriue of a camproiuwe. It wa8 subscfiucatly paccba'ied by a matabor of tbe 
other braneb with bis own money which was not pirt of the joint family money. 
The purchaser did not intend by tho pnrcha'o to raorgo tho property in tbo 
joint family prop;rty and cxclndcil lus brother from it. 

Subso'iucntly tbo brother having brongbt a onit for partition claimed a 
share in tbo property porchasod by tbo defendant along with a aliaro in tho 
other joint property, 

Ifrfcf, that the plaintiff was not cntitleil to claim n partition BUbjoct to the 
right of the defonilant lo retain an additional qcartor share for himself, but that 
Oio projwty pnrch.wl by Uio defendant bocamo his sdf-acqnisition. 

SecokP appeal from the deewion of R. C. Kennedy, District 
Judge of Nnsik, confirming the decree of Gulabdas Laldas, I-'irat 
Claw Subordinate Judge. 
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Suit for imrlition. 

One Vislivftnilh Unmclj.nulr.a Okc, fatlicr of plnintiff nnd 
defendant 1, and llari Krislin.i Okc were Ujc representatives of 
two ditferent brandies of Okc famit}*. Disputes Imvin^ nrisen 
between tlio two brandies with respect to family property, Ilari 
Krishna’s mother, durin" Ins minority, filetl against Vishvanath 
Itamchandra a suit which ended in a compromise, dated tlio 27th 
April 18C7. Under the terms of the compromise Vislivanath 
Ilamchandra svas to remain in possession of the property, tho 
subject of the suit, for seven years and then to hand over a 
moiety of the property to Ilari Krishna, Hari Krishna, hosv- 
ever, on the 2 Ith September 1873, that is, one year before the 
expiration of the period of seven years fixed under the com- 
promise, conveyed his moiety to Trimbak Vishvanath, defendant 1, 
for a consideration of Rs. 500. 

In tlic year 1007 the plninlifT brought the present suit against 
defendant 1 and his two sons as defendants 2 and 8 for partition 
of tho family property including the moiety purchased by defend- 
luit 1 from Ilari Krishna in the year 1873, The plaintiff 
claimed a half share in tho entire family property consisting of 
moveables, immoveables and their proCls. 

Defendant 1 contended that though he and the plaintiff were 
hrotiicrs, the property in suit was neither ancestral nor joint, 
that a moiety of the lands in dispute was lost to the family 
and svas subsequently acquired by the defendant for himself 
with his own money by purchase in the year 1873, that tho 
moiety thus acquired was his sclf-acquisiUon he having paid 
Rs. 500 for its price from his own private earnings and funds 
without receiving any assistance from the family property, that 
the plaintiff did not enjoy the profits of the said moiety, that 
the defendint being plaintiff’s elder brother sometimes remitted 
money to the plaintiff by way of assistance and that the claim 
for the division of the other moiety w’as*timc-barrcd. 

The Subordinate Judge found that the purchase by the defend- 
ant of a moiety of the lands in suit was proved and the said 
moiety was his self-acquired property', that the plaintiff had 
enjoyed tho profits of the lands in suit as a co-sharer during 
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twelve 3 *cavA prcccclin" Ibc suit and that the claim was, therefore, 
in time. lie therefore decreed that the plaint lands be divided 
into four equal parts — good and bad— and one of the parts be 
given in the plaiutiff^s possession ns his poition. 

TJie plaintiff having prefen-ed nn appeal to the District Judge, 
the decree was confirmed on the following grounds : — 


The question is whether he (defendant) made this purchase in such a way 
that it I'ccame his fcU-aequisilion or whether it continued joint property of 
hiuisclf, father and hroihet. Tl>c lower Conit is of the opinion that it was 
self-acquiicd and I concur. 


* 0 « ft » 9 

It seems to me as if this was an csample of the rf.re case mentioned in the 
Ieohs where a co parcener by his nn.aided efforts repels .an assault on or 
iccorers seized farully projicrty without assistance from the rest of the family 
oj its property and that this repurchase does not necessarily meige in the 
joint estate. 

There is futthcr no sign tKal tiie defendant intended to mergo these lauds in 
joint liniily propoi ty, on the contrary be seems to have pmctically excluded the 
pl.uiiliff from the ro't aho of (he jwoperiy. Ills wife inanogecl the nliole 
landed propeity. llo made fiom time to linie unall remittances to his biothcr, 
not amountirg to half (lie proceeds and he ha.slalictly pictcrmittcd these also. 

I think then that this acquisition ought to ho treated as sepaiato and peculiar 
pri-perty of defendant. 


The plrtintilV preferred a iccond appeal. 

5. Ji. Jiaihlc for llic appcllnnl (plainllfl') Tho Judge liiib 
trc.atcd the present case ns an instance of a rare cas6 incntionod 
in tlio books. Accepting lliat finding ns binding wo contend 
Unit llic Judge was wrong in not applying the rule of Hindu law 
under which the acquirer gets n quarter share in tlio acquired 
properly in addition to his own share. Setting njnrt a quarter 
fcharc for the acquirer the rest of the property is divided eqirnll}' 
among the co-pnrccncrs: see Mitaksharn, chapter •!, section 5, 
paragraph 3— ^ ^qqq — » ju 

iminovcahle jiropcrty tlio acquirer gets a fourth share and tho rest 
i, Inkcn in equal aluirca ]>}• nil." Tliia rule is LnsoJ on tlio 
rliduti laid down liy .Slianklia. Eco nl'O Mayuklin, clmptcr i, 
section 7, paragraph 3. 
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[Batchelor, J.: — Tiic nilomust have been laid down at the 
stage of the society when nil properly was considered as belonging 
to the family nnd tlie celt acqui-ilion hy aco-parccncr was looked 
upon with disfavour. How is that rule Applicable in the present 
advanced stage of the sociely unless it is filiown t) be justified hy 
cquitj* nnd good conscience ?] 

The texts have laid down the rule for the purpose of enforcing 
it. It may not he jnslifiahlc now. It is a rule laid down by 
Hindu law nnd it roqtnrcs to l)e enforced when the Courts of 
facts find facts in such n wny that its application becomes 
necessary. 

The rule is discussed bj* bVest nnd Biilder in their Digest, 
page 718 (3rJ IMn.). Tiiey lay stress on the wonls (/iriV= 
stoleu)j7J2 = lost) nnd (»«f://<ifff = mny recover) nnd 

say that the rule isnot applicable to properties wjchdrawn from the 
family by voluntary alienation and.subscqiienlly recovered. The 
word 5"^ (^r}7sstolcn)inayimplynscnscof violence in withholding 
the property but tlic other two words do not imply nny violence. 
We contend tliat the property alienated volnnlaiily is property 
^2 (/iajif=]osl) to tlio family end would therefore bo governed 
by llio rule. The rule was considered hy the Miuhas High Comt 
in risiliilcM v. Annatatny^'K West nnd Buhlcr say tliat the rule 
was recognized b}' tlio Bombay High Court in Jt/ai/tari v. 

but a reference to the record of that cas3 shows that 
tlio recovery avns made with the assistance of joint family funds. 

Jl. R. Retai for the respondents (defendants) was not called 
upon. 

Scott, C. J*.; — The question is svhether certain land forms 
part of the joint family property of all thc_ members of the Oko 
family who arc the parties to the suit, or wliether it is tho 
separate property of tho defendants. 

According to the findings of tho lower appellate Court the 
land was originally ancestral and was tho subject of a suit 
brought on behalf of one Hari Krishna Oke against the branch of 
the Oke family to which the parties to this suit belong. The 
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litigation ended in a compromise in 1S67 whereby the father 
of the parties to the suit was to remain in possession of land 
claimed for seven years, and then to convey it to the other branch. 
The representative of the other branch on the 24th September 
1873 sold his interest which was to come into his possession 
under the terms of the compromise in the following year to the 
defendant 1 by a sale-dced for the sum of Rs. 500. It is 
found as a fact that Rs. 500 was not part of the joint family 
money but was provided by the defendant 1 on his own 
responsibility. The learned Judge also found that the defendant 1 
(lid not intend by the purchase to merge this land in joint 
family property and excluded his brother from it. 

It is contended on this state of facts that the defendant 1 
is not entitled to the bcnciit of his purchase, but that ho must 
partition the land with the other members of his family subject 
to a right under Hindu law of retaining an additional quarter 
sharo for himself. In support of this contention reliance is 
placed upon certain te-vts : Mitakshara, chapter I, section 6, 
paragraph 3 j Jtayukim, chapter IV, section 7, paragraph 3, If 
these texts involve theconelusion contended for by the defendants 
the result would bo anything but equitable. 

We however think that the comment upon the te.'cts which is 
to be found in West and BUhler’s Hindu Law (3rd Edn.), page 
719, must be accepted ns correct. The learned authors say: *‘lfc 
seems probable from the wording of the texts upon winch this 
doctrine rests, that lluy contemplate the cases only of property 
forfeited or withdrawn from the family estate otherwise than by 
voluntary and valid alienation. This view seems to be strongly 
supported by the words 'hritn' (t.tf., that which has been taken 
or seized) and *nashla' {i.e, that which lias been lost) and 
^uddliaret' (i.?., if he rescue or win back). Tliougli there is no 
explicit rule wliich enables nmeml'cr of a united family purclmsinf'* 
a portion of the patrimony, formerly sold, out of hig .separate mean®, 
to enjoy it, as in fho case of another acquisition, free from claims 
to partition by his coparceners, yet neither Is any express limit 
pel to such enjoyment, and H would probably now bo bold that 
such properly stands on the fame footing as any other purchased 
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properly of lii^ pcpnratc c-hilo. A contcnlion lo tlio contrniy' 
M'fls abandoncii in tlic cn^o of (lonroo VcTthatl lu u v. Dehee 
X'erthnd Ta''.‘3rccS^^” 

This view rec.'ivcs support from (he Ju<lgci of the MaJris High 
Court, wlio in Vitslatehi w Attnataay^^ s^aid : — “'The Inngtiogo 
botli of the texts nti'I the connnenLirics seems to ns nt present 
to indicate Hint tlie rule svns intended to npply strictly to Iiorc- 
ditar^' property* of wliich the luo-nh-rs of the family had been 
violently or wrongfully dhpos^e^'-ed or ndvcr->ely kept out of 
po«.scssien for a length of time — * Property unjusti}' cIotQjncd 
which could not be recovered before * is the import of the 
ordinance of Llanii, chapter IX, si. 20}/^ 

Tor these reasons we confirm the decree of the lower Court 
and di«miss the appeal with cost-*. 

Ptcree eonjirnted. 

Q. fi. 1\. 

(I) (18CCJC W. n.5S(Ci«.I{ul). (J) (1870)5 Ma,l. II. C.n.lCOntp. 157. 


APPELLATE CIVIL. 


Ltfcn ylr, dutdte ChaudavirXar and Jfr. Justice Heaton, 

IIARDAX.SAIIEB valad GAXSl’SAHEB KATI.'ilANI a.vd oTnens 
(oBioiXAL pLM.'TTiFrs), ArPELUKis, V. ItAJAlvSAUEB vAiAD KASniJL 
SAlIE B AND ANOTlrEtt (onlQINAt DrrBNDANTS Nos. 2, ‘1) EEsroXDBNTS.* 
JJithomedan /ai ? — Aelnoicleilffinont if ton — Illegitimate son-^Zlna-^So!^ hg 
adxilletout intercourse crtnnor Vc ItgilmUed. 

IfnJer jralioniedan hw, a persoa can acIcDon'Ic<Igd a child fis a son, v,hen 
there is no proof of the Iattcr’« Jegitimale or niegitimatc Litth and his paternity 
is nnkno^vn in the sonso that no specific person Is shown to haTO been his father. 
It is not permissible to aotnowlcilpe a child bom of sin o (i. e*» fornication, 
adultery or incest). 

Allalidad H/ian r. Afidiammad Ismail KkanW, folIoireJ* 
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looo. Second appeal from the decision of T. D. Fry> District Judge 

jUr-DAx* of Bijapur, reversing the decree passed by V. G. Kaduskar, 
siHEc Subordinate Judge of Haveri. 

Tklardansaheb and others filed a suit to recover possession of 
property -which belonged to their uncle Slaulssflheb. 

Their claim -was resisted by one Miyasaheb (defendant No. 4) 
who contended that he was the acknowledged son of Maula- 
saheh who had willed the property jn his favour. 

Uiyasaheb was born of Jainabi. She was the wife of an- 
other ; but she was divorced by her first husband, Miyasaheb was 
born after the divorce and before she was remarried to Maula- 
sahob. It appeared that there existed criminal intimacy between 
Mftulasahob and Jainabi even before remarriage. 

The Subordinate Judge decreed tlio plaintiffs’ claim liolding 
that ilij'asalicb was not the acknowledged heir and son of 
Maulasaheb, and that the will relied on by him was not 
proved. 

The District Judge on appeal reversed this decree and dis- 
missed the plaintiffs’ claim, holding that the will was proved and 
that defendant No. *1 was the acknowledged son and heir of 
Slaulnsahcb. IHs reasons were ns follows: — 

“ JWioinoJaa liw no doubt rwogoires tbc rights of a ilnlj nckno^lcilgcd eon 
but there oro rebtnctiou* on the potror to ncknowIeJgo so as to confer lhe«o 
rights 

“In 15 All. C90 it was held Mlowing 10 All. 2S9 that a JlahoraeJan could 
Cfit by achnowlcdgms him os hU son render IcgUimatc a child whoso mother 
alileiimeof/iislirthhocoxHi not havo married by reason of hor being tliO 
wife of anotbor man. 

“Now when Maula married Jainabi hy nil-la, Jain.ibnmd olron'ly given 
birth toJliyas-ktcbauil, ifnl the time of the blrlh Jnlcabi w.ns atill the n-ifo 
of Another man then, undor the awthoritles quoted, it will Iw incumbent on mo 
to bold that the acknowlctlgmcnl was invalid. 

“Dy relying for thamo^t part on E-^liibils 2}, SI nnd 32, I bold tliat own if 
JainabVs ho»laad was still living when this ebild ;vns bom ho bad divorced bis 
wife l>*forc that birth. 

“11 was thus open to Mania to ‘nckRcwWge* Miyas.abfb and in the state 
t.f tic nuthorlti'-s m they now slmd (lO Cal. 033), I .hotild not be prcpirc^l (o 
Ldd tlcnclnoni-Iginent nas invalid won if it were proved that nt theiime of 
ei/nrq tio't Manh was Laving adttUerons intcrconr'c w itb Jnir.abl. 
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“ 1 hold that 111# ‘ acV'tionlodgnicnt * would not har# bicn invalid m law." 

The plainlifi’s appealed to the Higli Court. 

K. //. Kcflnr for the appellant: — Under JInhomednn law, 
the doctrine of acUnowlcdginent applies only to cases wlierc the 
paternity of the child is douhlfnl nnd the evidence of inntringc 
inconclusive. Here, Miya'aheb is born of tine ; see Mit/iarrf 
nad AUahdad Khan v, }tiihanmad Ttrtatl Khan^^^ ; Ka^ar Mai v, 
AliJhmed^^K He cannot therefore be legitimated. See 
Dotclah Ahmed Ilogsn'n v. JTyder JFottein Khan^^i Wilson*8 Anglo* 
iluhannnadan Law, p. 1G2 (drd Edn); Ameer Ali, Volume II, 
p. 256 (3rd Edn.) ; yfahanmad A:r.uil Alt Kian v. T.alli 
Sadahal v. Mahomed ; Baillic^sMahoincdan Law, 

p. *111 ; Huncefa, p. 11+ ; IUbt v. Laton 

G. S. 2fttfff(}oni2r for the respondent.:— When .a boy is 
born before marriage, he can be legitimated by ncknowlcdgmcnt, 
for there was a possibility of marriage between the parties at 
the time the boy w.is conceived. Refers loAtdool JlosacJc v. Ay.n 
Mahomed Liaqat Alt v. Karm^un'imsa^*) •, Ateiinnitia 

Ehaloon v. Karimtinissa Khalaon^^K 

Chanda VARKA n, J. It is found by the lower appellate Court 
that the second respondent, Miyasaheb vatad Mnulasahob, who 
svas defendant No. *1 in the suit, which has led to this second 
appeal, was acknowledged by Maulasabcb as his son, and that 
the acknowledgment fulfils nil the requirciocnts of, and is there* 
fore valid according to, Mahomedan law. This latter tinding as 
to the legal validity of the acknowledgment is impugned before 
us upon the ground that, on tho facts found, the second respond* 
ent must bo held to have been born of what in Mahomedan law is 
called Zina, fornication or adultery, and that such a boy cauuot, 
according to that law, be acknowledged ns son. 

The findings of the learned District Judge in appeal are not 
sufficiently clear. He holds upon the evidence that *^cven if 
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n1«o Mr. Atnccr AH'* IVr'"n'v! cf Mfthomtnc l.in^, Yolumc II, 
Kdilion of loos, pngc 2.*G. 

Tlic dccix'c from intul l*e rcvcT'-O'l nii'l llml of 

llic Sul)or<Hnnlc Ju'l^c rc^lorcl willi co«t^ llirotif^linul on llic 
respondent'. 


Deerte rectrsfft. 


APPELLATi: CIVIL. 


Ji'fore Sir Haul S<r>ll, K( , and Jfr. Jmtice SateUlor. 

BlllMArPA lin T.VM.vrr.V (oRlol^At Orrowr.-cT 10), ArruciHT, e. 
Kll.VXArPA all'll YCMCAl’PA tin II.VK.MAITA and ANOTiira 
(ostQixAt .\rrucAyr 450 OrroNtNT f»). On-oxESTa.* 

Cmlor’t Act {XIX<>/I$it), ttelton$$, i and Jl^Oalh'i Act (ro/iSfO)— 
Death of refrctenlaiite Vatandar-^Dteeased^s iciVote rep>t*cntal!ce Vtttan- 
d.\r^Dtalh o/thc ntdoK—ApplUation by the nearcit httr 0/ the dterased 
uale Tafrtnclar for lottesiion—SU tnonfht, eaUnlathn of—Ti'Opcrty 
p/<eimci ly riyU *in tuecittion' — Jnjuiry vpon eotetnn . «tce^ai-a^(o/»— 
AJfUacit f'jion Wpnin a//lrniation. 

One KotrJppa, rcprcscntatiTe ValauJar of Peslagat Votan, diad in 1892. 
HU widow IJ.wwn was entered 011 tUc VotanTteglster as rep’escnlative Yatnn* 
dar and slic held tlio Vatan ri-Oi><jrty until her death in 1907. lyitliin six 
months ol Hasawa’s death, Khanappa, who dairoed to be the nearest heir of 
Kotiappa, applied for posEOssion of the properly under tho Cnrator’a Act (XIX 
of 1811) and the Judge granted IiIb application. One of the opponents to tho 
application thereupon mored the High Court under tlio extraordinary juris* 
diction contending that, 

(1) Under section 14 of the Curator's Act (XIX of 1841) tho piorislons of 
tic Act could not ho put in force bccanse Kotrappa died more than six months 
before the date of the application, and 

• (2) In granting the application the Judge did not follow the procedure which 
is made imperative hy tho words of section 3 of the Curator’s Act (XIX of 
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1909. Jainabi^s husband was still living when the child was born, he 

Mabdmt- had divorced his wife before that birth But that leaves the 

question still open whether, at the time of conception, Jainabi had 
HAJiisAHEB. ^ggjj divorced. On that point all the learned Judge says is that 
ho “should nob be prepared to hold the acknowledgment was 
invalid, even if it were proved that at the time of concejiiion Mnula 
was having adulterous intercourse with Jainabi.'^ 

It is, however, not necessary to send the case back for a 
finding on that question, because even upon the facts, so far found 
definitely, the acknowledgment cannot be legal, according to 
Mahoinedan law. 

Jainabi’s marriage with Maulasaheb was subsequent to the 
birth of the second respondent. "Whether at the time of concep- 
tion, she was still the wife of her former husband, not having 
been divorced by him, or had ceased to be his wife by reason ot 
divorce, the illegitimacy of the respondent in question is a proved 
fact in either case and ho is a child born of shia, which includes 
both fornication and adultery. 

In the Tall Bcuch case of Multammai Allakdad Khan V. 
2tuhamma(l Imail Khans'^ Straight, J., said (at p. 317) 

“Bifth during wcilotk, that ia to say, logitimato birth, necessarily confers 
n right to inherit; illegitinulo birth, that is, nrithonl ^redlock subsisting lo* 
Iwccntho father and mother at the dale of tbocbihl’s begetting, oonfcie no such 
right. Blit whore thcio in no proof of legitiniato birth or illcgUims to biilh 
tiud the paternity of a cliiM ij unknown in the eonso tkat no specific person is 
shown to have been his f.alhcr, then his acknowledgment by another, uho 
claims him as his son, according to tho anthorltics I hare <iiiotciI fiom, affords a 
conclusive presumption tint the child acknowledged is the legitim ito child of 
tho acknowledger onJ places him in that category," 

ilfthmood, J,, said (at p. 331) ; — 

Children born of iino (whioh means fornication, .adultery or Incest) can 
ncTcr Uslegitinntctl orcntitlol to Inherit from their father. Xorc.in such 
ebiiarcn bo made legitbiuitc by nny hind of acknowledgment whero the illegiti* 
raa'y is ayrjrrl anrf titallhhd hitt.” 

Thh view of tho Jlolionicdau law Iia. been followcil in Liaqat 
AH V. Kurin-vn-niiiai^ nn.l Man Jlii! v. Xafoa JliiPK Sec 

U) (IS=S) 10 All, £$?. Cl (Ison) 15 All. soil, 

p; 57 tv. £ 01 , 
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Ji'Jofe .v.r iU'll lit , C «*'t •/«#/*'# Jt il'itf-r. 

imiMAri'A /,.« TA^lAffA OrioiiifiT Vi). Ainu *«r, 

KIIAXAVPA a?iii VK.SKAI'J'A '-/« IIANMAt'PA tnh iP>*iUiii 
(oBiciyit ArruciST tyv Otrjvryr U).Ori'i-i >fi • 

Ciiralor’t .Irl (A7,Vr//c;/). tfrConiS, J aii'/ ,1rt ( I' f/ /'/J'/)- 
Death 0 / rcfreii»l'ilir< J’a! jn-far-^ rtinrii f *</ »h • 
tl'r-^Diaih o/{he eiJot: - .ipf-ti'.aliin tylh' tt'afl /itir »/ O-t ih.i.imt 
male Vatan'Ur far tn-nUht, rul'iilitfl'm uf /V-y-w/y 

claimed h'j rijht 'in titrrti4l'/n'—ln'j”lry Vfi'nt 
AJJU'ttll t'j>on tA^n afltiuntl'iii. 

One XolrajTpa, rcprc«"n*alir<j Vot^ti'Ur of VhIhh, illrp'l |ii |hl)'J, 

IIU widow Bivivs WM «iit' r**! •m iUo Vol.in IU;/i»l«r «« ♦«j<»iiv i)l>tUv<i Vdl'HH 
dar ac'l »lie tlie Y.itaiJ iiiitlj |wr M'07* WIlMil nil 

inonllis of I5a*awa'i! wI»o <Inhii'"l io t/'i tliiMCfUi’iil. |i"li lit 

Kotrappa, applU^i for of lli* |n»/|<''rlyiiH'I*T 11.4 A't (XI X 

ofl8U)and tb? Judge (^Tant^l Iiis Oiin i/f tlm Kppolinril* I'* Ifin 

^application tlierenpon inovc-'I iJieJIigli Omittwlor lln» »’iUM'»nlijnir/ Jilll«' 
diction contending that, 

(1) Under lection Jtof the Curator'* Act(XIX of J8(l) lliu prr/vUhiti* nt 
the Act could not bo pot fii force b'*/aoM KolrapfKi iIM morn Diun »l» inoiitliM 
before the date of the application, iind 

• (2) In granting the application the Judge did not follow the jirfx^odiiro wliioli 
is made itaperatiro by the words of •ctUon 3 of the Oiimlor'* Act (XIX of 
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1000, 1811), that is, there was no inquiry upon solemn declaration of the complain* 

BniM.rn C»pplicant). ^ 

^ Held, confirming the order, that, 

KniyirrA. 

(1) The defense of the proprietor irhose property was claimed hy right “m 
sncccssion” referred to in section 14 of the Curator's Act (XIX of 1841) in- 
cluded the decease of Basawn because she was, between the death of her 
husband and her own decease, the proprietor of the property claimed. All that 
was to ho decided was who should be pnt into possession of the property in 
succession to the last deceased holder. 

(2) The jodge haring acted upon the application of the claimant in additiou 
to his afCdarit on solemn affirmation, the Blatements in the affidarit furnished 
sufficicut grounds for action under section 4 of the Curator's Act (XIX of 1841) 
having regard to the proriaions of the Oath a Act (V of 1840). 

Aitlicatiok under the eslraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act V of 1903) against the decision 
of C. E. Palmer, Acting District Judge of Bijapur, in a miscel- 
laneous application under the Curator's Act (XIX of 1841). 

One Kotrappft bin Basappa was the last male proprietor of tlio 
Deshagat Yatan of Nir Budihal in tlic Bijapur District. He 
died on the 2nd June 3892 leaving him surviving a widow 
Basawa and three daughters. After Kotrappa’s death the 
Deshagat Valan was transferred to his widow Basawa’s name in 
the Yatan Register and she was In posscs-sion and enjoyment of 
it till her death on the llth November 1907. On the 2Ptli 
NovcJiibcr 1907 one IClmnappa alias Venkappa Hnnmnppa 
Desai applied to the District Judge of Bijapur stating that ns lie 
was the nearest wale heir of the deceased Kotrappa he was 
entitled to succeed to tlic property and prayed for the appoint- 
ment of a curator on the ground that Tamoppa lin Biilappa 
and eleven other persons were wasting and misappropriating 
the property. 

The Judge made nn inquiry' under the Curator’s Act (XIX of 
ISH) and ordered that the possession of the Deshagat Yatan bo 
delivoreil to the applicant Khaimppa. In his judgment the 
Judge made the following remarks > 

On llrt iPlh XoTcraber l£K)7 tbe jK-Utioncr Khan.-»pp.a applies! to this Court to '' 
epp^ittt a furalor m the opponents were trying to tahe possession of tho property 
l,y fonriVlo mratis, and there was danger that Oic Deshagat scrronU would nlio 
ci-appreprlato it. Tl.ii Court was #l-o bsVc.I \r> determine the riglit to poses* 
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fion. Tli» flpplicali-in tvii »npp*,Tl»*l 1*5 »ii fTsd fornliliM fnlTncnt 

gronrids for ndion. CCTlfi^r.^^lrtl rf trattirf 0»in»ltcT> rlAlo>? !» t!i(» 
B^plicaticn jsftfTprJ^vi Vr tfce wrilUn •{A'.cni'Ul rf rpj'frs'nl ll(Kihiliil 21) 
in wliicli cpposenl 11 UVIr;: p~«T»ion of nore- 

aMei at Jitr DtiiiLal lnir.«*ll.U<lT after lUtaraV lJ.on;;li lie liM ticco 
glrcn cp aA'srtirglili clAira to 111 '’ I'roj^^ilr in IM* tnif<-fl1an'’oci procoe'Hnj. 
1 KN! no rrajon therefore lo lioU lldt I va« not fullr ja»li£(J In (aVis; netion 
CB^er tliii Act- 

Against the said ortlcr one Bhiinnppa tin Tnmappn, heir and 
legal rcprc.«cnlalivc of Itangnpp.a tin Tnmnppn tvho was 
opponent 10 in the District Court, prcforrcel on application under 
the extraordinarj* juri'diclion (fcction ll."> of the Civil IVoccdurc 
Code, Act V IDOS) urging inter alia lliat the District Judge had 
no jurisdiction to entertain Khanappa'a application under sec* 
tion 14 of Act XIX of 1811, that the Judge erred in putting the 
Act into operation in tlio absence of any circumstances proving 
that the original applicant Kliannppa was ‘‘likely to be material- 
ly prejudiced if loft to tlie ordinary remedy of a regular suit," 
aud that the order of the Judge was based on inadmisstblo 
evidence. A ruftf nui was issued calling on the opponents, that 
is, the original applicant and the original opponent D, to show 
cause why the order of tho Judge should not bo set aside. 

Iliilla with O, K. Daudel:/tr appeared for tho applicant 
(original opponent 10) in support of the rule The Judge had 
no jurisdiction to put the Curator^.s Act in force in the present 
case. Kotrappa died iu 1802. Ilis widow llasawa succeeded 
him as a Hindu widow and she died in November 1007, The 
opponent claimed as a reversioner through Kotrappa and not 
through Ba'nwa. But his application w'as not made within six 
months from Kotrappa’s death though it was made w’ithin that 
period from Hasawa’s death. Therefore under section 14 of tho 
Curator’s ' Act the Judge had no jurisdiction to entertain the 
application. 

Even granting that the Judge had jurisdiction, ho acted with 
material irregularity in the exercise of his jurisdiction, because 
the conditions precedent to give jurisdiction under the Act as 
laid down in sections 3 aud 4 were not satisfied. The inquiry 
should have been made on solemn declaration by tho opponent 
and by witnesses and documents at the Judge’s discretion. He 


r 


117 

JCKO. 

llniMArrx 

r 

KiU^xrri. 



118 


THE INDIAN LAW EEPORTS. [VOL. XXXI7. 


im 

lllIIUAFFA 

t?. 

Kuasapfa. 


should have satisfied himself with respect to four points men- 
tioned in section 3 before he issued notices of the application. 
The application was accompanied by an affidavit and the Judge 
on the very day the application was made, issued notices to us 
and otliers. The affidavit cannot be said to be a solemn declara- 
tion and tho order of the Judge directing notices to issue docs 
not show that he was satisfied as to the four points mentioned 
in section 8. Wc have been prejudiced by the procedure adopt- 
ed by the Judge: Sato Koer w Goj)al Xris/inasami Pan- 

nilcondar r. Mutlinhrithna Pannilondar,^'^ Abdul Pahiman v, 
Kvtli AJimed'^^, 

G, S. Pao appeared for opponent 1 (original applicant) : — Tho 
Judge says in his judgment that ho was satisfied as regards tho 
truth of tho allegations made by us in onr application. ’ On tho 
day tho notices were issued our appliciation was supported by an 
afiidavit and it furnished sufficient ground for action. Hasawa 
was tho widow of the last male holder Kotrappa and her status 
as representative Vatandur was recognized under section 2 of 
Bom. Act V of 1886, After her dcatli wo claimed tho property 
in succession, Tim widow continues her husband*s estate and 
really the liusband's estate is determined by tho death of tho 
widow : Phadni^’ Vatau Act, p. 132 ; Mayne’s Iliiulu Law, 
p. 795 (Gth Edn.); The Collector of AJasiilipalam v, Cavaly Vcucata 
Parra\napal\f-*'< ; £allv6/iat v, AfDufHrar&at^^h 
i*. 2). BAide appeared for opponent 2 (original opponent 9J. 
ifulla, in reply. 

Scott, C. J. This ii> an application under .•section 11 j of tho 
Code of Civil Procedure asking for our interference on tho 
ground that tho District Judge of Bijapur lias acted without 
Jiuisdictlon inmoking an order in a sunmmry suit umler section ■]• 
of tho Curator’s Act XIX of 1841. 

Tlic occasion for the application which was mado to the 
IbMrict Judge and upon which tho order coinplflincd of was 
was the death in 1907 of Bnsawa tho widow of ono 

U)n^)3IC'4l.P2a. 0 ) JOM.-tl.rS. 

C) (UO'v') 2» Ma-1. C1I. (») {(fifil) 8 Sfo i. I. A, .'.jp. 

(»STr)Sll»r. 355. 



VOL. XXXIV.} 


BOMnAY SKIUKS. 


119 


Kolmppa ilicd in 1812. Kotrnpp.i w.n t!>o rcprc?cntalivo 
Vatandar of ft Pcfliag.it Votan in Bijnpnr tcrrilorr, ftnd on hh 
dcftlh his widou" Baviwft svns cnLrcJ on llic register m 
representative Vntsndar and slib held the Volan property until 
her dcalii. On her dcatli nn npplicitton ivfts made hy one 
Khanappa who claimed to be the nearest heir of Kotmppa, for 
possession of the properly under the Curfttor*5 Act, and Hint 
application wns granted. It is the order on tlmt npplieation 
whicli is now the fuhject of this proceeding. 

Two points have liecn raised by Hie ftpplicftnl. First, ho s.ays 
tint under hcction li of the Act of ISM, the provisions of tho 
Act could not bo put in force, because Kolrappa died inoro than 
six months licforo the date of the nppHcfttion. It is, however, 
ft'Imilted that the application was »vithin six months of the death 
of Basawa, and it is contended on behalf of the opponents that tho 
decease of the proprietor whose property is claimed by right 
“in succc&Moa’’ referred to in section 14, would include tho 
decease of Basawa in the present case, because Basawa was, 
between the death of her husband and her own decease, the 
proprietor of tho property which is claimed, and it is claimed “in 
succession to her, tliat is to say, tho claimant claims to succeed 
her in the possession of tho property. This view of tho section 
is, we think, correct. 

Tho words of the Act appear to have been very carefully 
chosen. Thus in the beginning of the preamble wo find a re- 
ference to “pretended claims of rights by gift or succession.” 
Here the expression is “by tnccession ” und is used to c.xpress 
the point of view of the claimant. Then in the second paragraph 
of tho preamble we liavc ** tho circumstance of actual 
possession when taken upon a succession,” that regarding the 
succc'jsion from the point of view of the Judge and not from tho 
point of view of an interested party. 

In the same way in section 14 wo think that the words "by 
riglit in succession *’ are chostn lo describe the point of view of 

the Judge and not the point of view of the iniere>ted p irties. 
AU that the Judge has to decide is who should be put into 
possession of tho property in succession to the last deceased 
P 1522-7 
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holder. An application was mado to him to como to a decision 
upon that point within six months of the death of Basawa and 
we therefore think that he acted with jurisdictioii in coming to 
his decision. 

It was next objected that oven if ho had a right to come to a 
decision upon an application mado to him by the applicant, ho 
did not follow tho procedure which is made imperative by the 
words of section 3 ; for, it is said that he did not inquire upon 
solemn declaration of the complainant whether there were strong 
reasons for believing th.at the party in possession had no lawful 
title. The materials upon which he came to his decision were 
the application and in addition to the application an afRdavit 
upon solemn afTirmation of the complainant Klianappa to tho 
effect that ho alone was the nearest heir to Basaw’a, that the 
opponents and distant BItaulands were wasting and misappro- 
priating tho property and that this statement was true to his 
belief and knowledge, Tho learned District Judge held that tho 
statements in this affidavit furnished sufficient grounds for action 
under section 4, and wo cannot say that ho bos acted upon 
matcriais wiiich are declared to bo insufficient by tho Act. Ho 
has, as it appears to us, colored into tho inquiry upon statements 
made upon solemn nffirmation which, having regard to tho 
provisions of Act V of 1840, must bo taken to bo statements 
upon solemn declaration. Wo think there is no ground for 
interference and wc dismiss the application wdth costs. 

Separate sets of costs. 


Applteattott (limitsed. 


a. n. n. 
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APl’JSLLATE CIVIL, 

Ltjort S\r Ttatlt Sc-.-li^ JCt , C7ii^Jii»f»rr, Mr. Jwtttct llal(\ttor. 

Rrr. nOBEHT WABD (oamijrit Orro^fKT), ArrrLtufT, r. 

VELCIIAKD OfKDCIlAND (ArrucAxr), nwroxntjfT.* 

Cw^rdiiTtani IVcrdi AcUVttt rf lfP0)titd!m0—Apptlccti9*/arifuarJi<tK» 

ship cf fr^inor-^JvritSxdxcn'^Tiinltil*— Platt tthtre (he miner ordinarily 

rttidtt. 

One PMi-vlinLd, a Jftln iJihOiIltnl of K»rrtJ«»nj In tfcc AfimciliM DIjtnct, 
lived in hU Iionoe at t*iat place, lie dictl tearing Iiim anrriring a widoir and 
tn-o eom. Lalla and Wadilal, the Utter a tninor, abo all lived in ttio faoii.se. 
Panaebanda widoiv died about ajcaraftcrWoi. Thereupon ranaeband's homo 
nnd a ebop at Kajuidwanj ivcrc lold and Imllo with Ms minor brother WadiUl 
^ent to Baroda in Jlaj IPOd. At D-iroda Lallu embraced Christianity and 
pUcod Ms minor brother, who was olso baptized, in tho Ameriean Alisiion 
Boarding Hou^o at th.\t place. Afterwards IaHu icnonncod CJirisUanityandin 
tho boginniug of Febrearj* IPOO cUodeitmcly removed his minor brother from 
tho Mksloa Boardlog tloiiRC at Bjrod.a and pUcod him in tho Jain Boarding 
Ilousoat Ahmedabad. Tho minor lived at Ahmed nl ad fill the 15th Itlarch 
1900 and on the next day ho was removed from Ahmedabad at (ho instance of 
the appellant, a member of tho American Mission at that place, and talcen to 
Baroda. On Uio 99th April 1000 Lnlln presented an appliealloo to tbe District 
Court at Ahmedabad for his appointment os tbo guardian of the minor's person. 
The appellant (opponent) at whoso instanoothe minor was taken back to Baroda, 
contended that inasmuch as tho minor lived at Baroda which was beyond tho 
Court's jurisdiction, the Court had no jurisdiction to entertain IaIIq's applica* 
tion' under sections of tho Gnnrdbna and AVards Act (VlII of 1890). The 
Conrt dismissed Lallu's application, he being found nii&t for tho appointment, 
bnt in the same proocedlng appointed tho respondent, a Jaia pleader, on his 
application, as the guardian of tho minor's person and property, on the gionnd 
that as tho minor lived with his father till the father's death at Kapadwanj 
which was within the jurisdietioQ of the Court and as tho minor's domicile 
followed that of his father which was Kapadwonj, the mlnoi^s domicile was in 
British India aud ho ordinarily resided within tho Court’s jurisdiction. 

Held, on appeal by the opponent, settmg aside tbcordor, that the question of 
domicile was wholly irrelevant to the question of jurisdiction. 1 ho minor was 
living at Baroda and had no other place of residence- He had lived at Baroda 
for three years with the exception of twenty*eight days. Therefore Baroir was 
the place where the minor ordinarily resided within the meaning of section 9. 
of tho Guardians and Wards Act (VIH of 1890). 

. • Appeal No. W of 1009. 
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Appeal against the decision of Dayaram Gidumal, Disiriefc 
Judge of Ahinedabad, in the matter of an application for the 
guardianship of a minor tinder the Guardians and Wards Act 
(VIII of 1890). 

One Panachand professing Jain religion lived in his house at 
Kapadwanj within the jurisdiction of the District Court at 
Ahmedabad. He died at that place leaving him surviving a 
widow and two sons, Lallu and Wadilal, the latter a minor, all 
of whom lived in the house. Panachand’s widow survived him 
for about a year and after her death Lallu sold away the house 
at Kapadwanj and a shop and went to Broach with his minor 
brother, Wadilal. Hs lived there for a short time and thence 
went to Baroda with the minor in May 1906. There he embraced 
Chrhtianity and became a preacher of the American Mission. 
The minor was also baptized and Lallu placed him in the Mi'*sion 
Boording House at Baroda. Afterwards Lallu renounced 
Christianity and reverted to Jainism, the religion of his birth. 
TIjc minor Wadilal lived at Baroda in the Mission Boarding House 
at that place from May 190C till the beginning of February 1909 
when Lallu clandestinely removed him to Ahmedabad and on 
the lutli Februaty placed him in the Jain Boarding House at tho 
place, 'flic uiinor lived nt Ahmedabad till the 16th March 1909 
and on the next day he was taken back to Baroda nt the instance 
of Bevercud Mr, Ward, a member of tho American itission at 
Ahmedabad. thereupon, Lallu, on the 29tli April 1900, made 
on application to the District Court at Aliraednbad for his 
oppointment as tho guardian of the person of tho minor Wadilal. 

Tho opponent, Beverend Mr, Ward, contended that tho Court 
had no jurisdiction to entertain the application under section 9 
of the Guardians ond Wnrd*i Act (VIII of 1800) inasmuch ns tho 
minor’s residence was Baroda which was outside tho jurisdiction 
of the Court. He further contended thot Lallu was not n fit 
person for the oppointment. 

The Judpo found that the minor ordinarily resided within tho 
Ahmedabad L'istrict, Ihertforc, his Cenrt Imd jurisdiction to 
ciitcrlDin the application. His reason for tho finding was that 
•.1 the minor’s father lived and died in his Iiouae at Kapadwanj 
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tV.nl place lie faU-rt''. «’'* Ic:!'* f*r'l f ^ tl r ti'ir'T Hv<"! 
his father (ill lii* ilraih, (1 r frll^wf'l th't rf lil« 

father: Storj* cn Co’.flict ff •'•■ciion ^C'. TVi'r^f'^rr 

Kapadwanj Itin;; tlic raitiT** d'lmicil'', his dctiiicilc wilhm 
Brilifh India in the Alunc laha4 Dhltict. 

TJjcJndpc fuithrr frnn'l (Ital I/vlIti ir^srf fi'^hlc inln'l Rs 
t^o^\n by the chan^jr of rfh:;ioi>«» Oi'*trforr, he was not ft (o Ic 
appointed miner's ptiardinn. lie ftifirforc made n 5 *jffj;c*ticti 
that he svould consider nn npplicnllon made by any olI)cr proper 
person and rejected hallu'n application. Tlicntipon Jjilln's 
pleader, Vclchnnd Uincdchnnd, a Jain 1y tcllf*ion, presented nn 
application for hii nfpointnicnt as the gnanlian. Tlic Judge 
entertained tbi? application in tlic proceedings slnrlcd tinder 
lallo'a application and appolnlctl Vclcbnnd guardian of the 
minor’s perton and al'O of Ills projicrly Ijccau-c it was alleged 
that tbc minor’s right to the fouiily ligusc at Knpadtvanj liftd 
been wrongfully iold. 

Against tbc said order tbc opponent appealed* 

L. M, iraiUa with 0. H. HtU for the appellant (opponent);— 
The ease presents three points for consideration. Virsi, wliclhcr 
the ristrict Court at Ahtncdabad had jurisdiction to entertain 
Lallu’s or ^Vadilnl’s upplication for the guaisliansliip of the minor | 
tecondly, whether tho minor should bo removed from tho 
protection of tho Mission at Baroda; and thirdly, whether it was 
not necessary to give us notice of "Vclchand’s application for 
guardianship. 

As to jurisdiction sve contend that the District Court at 
Ahmedabad had no jurisdiction to entertain tho application for 
guardianship. Section 9 of tho Guardians and "Wards Act lays 
down that an application for guardianship shall be made to tho 
District Court having jurisdiction in Ibo place where tho minor 
ordinarily resides. Barodo has been the ordinary rcsidonco of 
the minor since May 1906 up to this day. No doubt ho wa-s at 
Ahmedabad for a short interval of about four weehs, but such a 
short stay cannot make Ahmedabad the ordinary rcsidenco of 
the minor. Further, when Lallu applied for guardianship on 
the 29th April tho minor was not living at Ahmedabad. lie 
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was tiien living at Baroda. Under section 9 of the Act what is 
to ho considered is the minor's ordinaiy residence and not his 
domicile. The Judge was wrong in going into the question of 
the minor’s domicile. Our contention is further strengthened by 
the expressions used in the previous enactments. Section 4 of 
the Minors’ Act, XX of 1864, refers to the minor’s residence. 
Section 3 of the Indian Majority Act, IX of 1875, refers to tho 
minor’s domicile. While the present Act, VIII of 1890, refers to 
the minor’s ordinary’ residence. If the Legislature contemplated 
that the minor’s domicile should be determined then there was 
nothing to prevent them from inserting a provision to that effect 
in the present Act, especially as there was already that provision 
in the Majority Act- The minor has all along lived at Baroda 
for three years, therefore, Baroda h his ordinary residence where 
he is ordinarily to be found, and that being so, the District Court 
at Ahmedabad had no jurisdiction to entertain the application. 
With respect to the second point provision is made in section 1 7 
of tho Act. Particular attention is to be directed to tlio minor's 
religion andhis welfare. We submit that as the minor isaChristian, 
he should be associated with persons wlio profess Christianity, 
Ho is at present residing with tho missionaries at Baroda and is 
receiving training in Christian religion. So far as tho welfare 
of tho minor is concerned as he has been living in company of 
the boys in tho Mission and has become attached to the Mission, 
and in foot he sayn in his affidavit that he is happy in the 
Jlission Boarding Hou^c at Baroda and likes to live, in it, wc 
submit that he should not he removed from that place. Rovereud 
Jlr. Linzell, the Superintendent of tho Mission Boarding House, 
has tiled an affidavit in which ho says tint tho minor is properly 
pro Med for and educated in the school and he is quite happy 
there. Under these circumstances it would not bo proper to 
remove the minor from tho Mission Boarding School and to hand 
liim over to the applicant Vclchand who is not known to him 
and whom the minor has never seen. Velchntul is an utter 
stranger to him. In this connection the Judge has referred to 
Iheh-fld.jiolc of a ca-.c given in ilew s Digest, Infant column 
1507. Tlie case is In re //riii/n>. That case lays down that if a 

0) (1513) £ Con. aatl Law,, p, 373. 
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to»tATn''nt‘jry purliin, r.tl'r HVi- <! f, r* 5" f, f ’ « 

Ins rcli^jion lie U lo 1.* rn’-'xt Wi'-'t i’ ^ • 

Tlinl 01 “’ lifts n'> !>' ftflr*.* ft! nil. ll u'y • » "'‘U 

facts. There Rfi^ VflT.’ons rs’ ' s f f iV*" C* "f1* in Ir>ljri ».• 1 
tlicyfypp^rlonro'int'ntKn. Th'* p** ' f ^ 

Ihc STclfarp of |]]o ti,ifinr, trtr ♦{ l.'» fT l.'f i;" r*. 1 
iiTC'pc>ctivc of Ihf* jnrml’* « f r i» I’tr ('r.l'if'' 

to liC C'nsi Icrc'l : /« lirmottfr tf /n ff-f rrflfr tf 

l-ol ^f«p4 

lhi,th V, blifin /.i/'”, /*V rt3<i /yi/tiii'*'. 

Our Ihirxl contcnlion relates (o want of notice of Vclrliani’s 
app’iiettjon. When the Court male «p Us min i svitli tv«p'cl (n 
liftllu’s njiplication, ft hint was thrown t!«at it svotihl ronsi<lrr Ih'* 
application of any other fit nn<l pro;»cr person for the f;nar»lian* 
ihip of the minor. Thereupon LallnS plcft«lcr Wlclmnd Umcfl- 
cimuil prcscnlotl an application thftt lie eliouKl bo nppojntc«l 
guardian of the person ftnd properly of Iho minor ftin) his 
application was granted. YclcliandV application wa^ laiccn hy 
the Court in the proceedings starto<I umbT Lallu'a ftppllcation. 
It is headed " In the matter of tlie application of Lallu Panachmul,” 
Velchand’s application could not be entertained in the proceedings 
under Lnllu^H application bccau«o that nppllcalion was tllsmissed. 
Yelclmnd’a application should have been given a scparalu number 
and a notice of his application should have been given to tjs 
under section 11 of the ^ct. Wo had no intimation of tho 
application, We had gone to Court in connection with Lallti'a 
application and Velchand’s application camo upon us nsa surpri’oi 
The Judge says that no notice of the application avns necessary 
as the appointment of the Kdzir is often made without notice. 
We submit that a pleader, though he is on officer of tho Court to 
a certain estent, is not in the position of tho Ndzir. Tiio analogy 
of Nazir is fallacious. 

Jinna^ with Ifoticliand and J)nida9 for tho respondent (appli- 
cant) ; — It is not necessary that a minor should reside within 

(») (1891) 10 Boai. 307. U898) 23 Cal. S81. 

(2) (1893) 23 Cal. 200. W (1990) 29 All. SIO. 

(5) {1507} 32 Bom. 50. 
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the jurisdiction of the Court at the time of the application. The 
minor in the present case was residing for some time at Ahmed- 
nbad, that is, within the jurisdiction of the Court, Further a 
minor cannot have a domicile of his own, nor can lie change his 
deceased father’s domicile which continues in him. It is not 
contested that Kapadwanj was the domicile of the father. 

[Scott, C. J.: — The question of domicile is wholly irrelevant. 
The Act refers to the ordinary residence of the minor.] 

We rely on Sarai Chandra Chal-arbati v. and Shetich 

hlahomed Sossein v. Akhnr Ucsaciu^'K 
Further the Mission Boarding School is located in the Canton- 
ment at Baroda which is admittedly within British Jurisdiction. 
Tliercforo tlie minor would be amenable to the jurisdiction of 
the Courts in British India. Tlio District Court at Broach 
would have jurisdiction in the matter, 

Scott, C. J,:— An application was made by one Lallu Ponachand 
to the District Judge of Ahmedabad under the Guardians and 
Wards Act, VIIl ol 1890, that the applicant might bo appointed 
the guardian of tlio person of his minor brother Wadital. 

As to the main facts there is no dispute. The father of the 
minor died at Kipauwnnj leaving two sons and a widow and pro- 
perty consisting of n house mid shop. The sons are the applicant 
Lallu and tlic minor Wadilol. Tlie widow was the mother of the 
minor. Witliin n year of her liusband’s death the widow died, 
Lallu thereupon sold tho family house and shop and w’cnt to 
Broacii and thence to Baroda w'hcre he embraced Christianity 
and became a preacher of tho American ilission in tlmt place, 
lie was then sent as a preacher to Dliola in Krttliiawur. lie left 
Ids minor brother Wndilal iu tho Mission House. Wodilol 
remained there from May 1006 until February 1909. In that 
inontli lie was removed by I.al!u witiiout tlio consent of tlioso in 
charge of tho Mission, Lallu having previously been dismissed 
from the service of the ^fission. Lallu camo to Ahmedabad 
bringing his brother with him and took .service in ilmt city. He 
placed his brother on the 15th of February in a Jain Boarding 
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Hou'jc, On Iho loth of March by Uie instrutncnlaUty of ono itoo. 
Mulji, a preacher of the American ho wm removed from RouEtti 

the BoarJin" llou^o to the liouso of Mr. Ward, a member of the Ward (Her.) 
Mission residing in Ahmedabad, and the following day was sent VziaiAya. 
to the Mission at Baroda whero ho has since remained. 

The application of Lallu was made to the District dudgeon the 
29tli of April. At that lime tlie minor had, therefore, been living 
in Baroda for nearly six weeks, for twenty-eight days prior 
thereto he had been living in Ahmedabad and for the preceding 
25 years or more had been living at Baroda. 

The District Judge holding that he had jurisdiction under the 
Act on the ground that Ids Court had jurisdiction in the place 
where the minor ordinarily resides ns provided by section D, 
passed an order for the appointment of a Pleader of his Court to 
bo guardian of tlio person and property of the minor. 

An appeal has been preferred from that order, the appellant 
being the rcprcscatativo of the American Mission in face of whose 
opposition the order was made. 

The first point taken on behalf of tho appellant is that the 
District Judge had no jurisdiction in tho matter at nil, that he 
would only have jurisdiction if the minor ordinarily resided within 
the jurisdiction of his Court. It is contended on behalf of the 
appellant that tho minor ordinarily resides whero he is ordinarily 
to bo found and he is ordinarily to be found in Baroda, He had 
been there for six weeks continuously at tho dote of the applica- 
tion and with the exception of twenty-eight days he had been 
there for nearly three years. 

The learned District Judge did not found his jurisdiction upon 
the fact that the minor had resided in Ahmedabad between the 
35th of February and the 15th of. March of this year, buthe held 
that, because the minor’s father bad up to the time of his death 
resided in Kapadwanj the minor’s domicile was in British India 
in the Judicial District of Ahmedabad and that thorolbre being 
so domiciled the minor must be taken to ordinarily reside within 
that district. It is very easy to reduce such an argument as this 
to an absurdity. 
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Wo think that the question of clomicilo is wholly irrelevant to 
the question of juristliction in such a case as the present. The 
words of tlio Act alone have to be construed, and the words of the 
Act are ‘'that an application must bo made to the District Court 
having jurisdiction in the place where the minor ordinarily 
resides 

The minor is living in Baroda and he has no other place of lesi- 
dence, and he has, with tlio exception of twenty-eight days, lived 
in Baroda for nearly' three years. We, therefore, think that 
Baroda is the place whei’c the minor ordinarily resides witljin 
the meaning of section 9. 

It is argued on behalf of the respondent (with what correctness 
wo do not Icnow) that the Mission House in Baroda where the 
minor is living is in British Cantonments and is v.'ithin the 
jurisdiction of the Judicial District of Broach. It may be so, but 
even if it is so, that does not give jurisdiction to the District 
Judge of Ahtncdabad. 

Wesetaside the order of tbo District Judge and allow this appeal 
with costs. 

Ordtv rcimcil. 

0. 11. n. 
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JJefore Stf Basil Scott, A7.. CMe/ Justice, and ATr. Jiisliio BafcAe'or. 

PARASIIAlt.VJ! VISHNU PAUKK and others (Orioinat. Ik^iXTirF 
Asn DirE»DisT3 1—5), ArrittAKTs, e. PUTLAJIRAO KALBAIIAO 

AND OTIIEIIS (OBJOIXaI. PiTEXOANTS C— IS) .• 

Bomla]/ Jifjulalion V of JS77, section XV, clauss S^L'siif iicCiiarij 
nortijasi of mO^A<jr<emtnt to the tlM after feed period-Siiil hy 
norlyayeeoft.rth* etpiralion oftheperiot fee i/,t rccoiery of iK: d-ltl<j sale 
of v\OTt‘jaytd property, 

A WMlssf. clOTl-l in tl,o j-c.lr 1SC5 ccnlnincj 11,3 follonin? 

n;T«mptit ^ 

■■ Tl 3 atr.mnl <•( Ki. 1,150 I, VfnonoJ i.n II, o .jij |,rom!,.,. l\-„ „[ 

.L.ll, nftrr [v3.I„g .-ff It. riM STfnnl ot il.ll ,,n.r llftrei. yo.ir, (r,|., ll,t, chy, 


•.‘^^cun-l Apft^l^•o. t'57 of 150S. 
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rcilcoiiiour Toilvipi any one «t Him; roJglit within Iho rorlcxl 

piy «>IT at one time th; ann int of nip;}i aeroriling to his sliare, yon eliontil 
aitow rci’inptioT of iSejiremi'M ]>r«tp"*rtiooati-lj after rcceiting the aiuotuit and 
yon tlifnihl a rcccij't for tlio monies reccUc*!.’* 

Tt the year 1002 tho mortgagee hating hronghl a Euit for the rccorcryof 
lli; luorlgage deh* by sdeof mortgaged property, t!iO firrt Coort allowed 
th; cliini, but the app.''.h‘e Court retort 'I the decree and dltmissed the snit on 
the ground tint where in iliO c\«o of a tt-nfmclMary mortgage tho mortgagor 
rgreei to ri'dejtn by in\n;nl «>f iho pnneipal after a tUted period, tbo 
rnortgigee hat no Inghor cr letter iightlliniheLa.sni5dera6iinplemnfr«ctitary 
morigige. 

IlttJ, on seeonl ajipid by Iho p'a'mliff*, lhal iho mortgage in suit was 
gjicrnel liy clausj o. section XV of Itjgulilioii V of 1S27, and tbero hoing 
rolhing in the terms of tho agreenient bctweoa tho parties which cither expressly 
cr by iin]d5nlion indieved th't the property should not by means of a suit be 
apphed in liquidation of the dolt, tlic suit would He. 

Tlia decre; of th' nppelUt: Court Mtcrjclanl that of tho first Court restored. 

Mahad'iji v. JoH *’ an I /.’ t. Trijfurahaii'K followed. 

S\atL Unit v. J.b(Jnl SkvIjsMv v . T^wntfifraoO^ .and Krlthna 

X, i/antW, explained. 

Secoxd appeal from the dccUlon of J. D. Dikshit, Assistant 
Judge of Ratmgiri, reversing the dccfcc pasted by Shcshglri, 
It. IC., Subordinate Judge of DapoH. 

The property in suit originally belonged to three brothers^ 
Kalbarao (father of defendants 6— S), Abajiroo and Jlajirao. 
They mortgaged it on the 9th April ISO to Vishnu Ilaghuuath 
Dabke, an ancastor of the plaintiffs and defendants 1 — 5, for 
Its. 1,750. The mortgage avas usufructuary. The material 
portion of the deed vras as follows ; — 

Accordingly as abovesaid we .ill tlrec of«s huTO this day dclimedorer 
into your possession for tho enjoyment ns mortgagee tho G3 thikam in all of 
our share consisting of tho rice fields and tarAoj lands. You may yourself 
make tbo to7(irjMhereof or may give to ethers on rent and yAamdc; and 
whatever lenls and profits you will get is to to applied by you towards the 
satisfaction of interest (/c., in lieu of interest) ami you shoald pay the 
Government assessment in the khata of Knlbarao, our eldest brother, in whose 

(1) G&Ol) 11 Bom. 425. (3> (ISOl) 1C Boro. 303. 

(2) (1608) r. J , p. 43. (4) (1895) 20 Bom. 296. 

(9) ( 2908 ) 10 Bom. L. C. C15. 
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1W3. naoJo the stands in tho Government rcjords. The amonut of Es. 1,750 

IViLisiUBiU is borrowed on the eaid premises Wc three of ns shill after paying off the 

V. sakt amount of debt after fiftceti > cats from this day rodecm onr premises. 

rcTLAJtRiO, Perhaps any one out of tts three might within the period pay off at one time 

the amonnt of mpej« according to his elure you should allow redemption of the 
premises proportionately after receiving the amount and yon should pass a 
receipt for the rnpecs received. 

In 18S0 Yamnaji Visbmi Dabko, a deceased son of tbe mort- 
gagee, obtained a money decree against Kalbarao. In esecution 
of that decree the mortgaged property was sold and was pur- 
chased by Ganesh Yasudev Joshi on the I4th October 1884. On 
tlic oth April 1889 Ganc-sh Vasudev Jo.shi sold his title to 
plaintiff ]. 

On the 18th January 190C the plaintiffs brought tlie present 
suit alleging that they were in possession of the mortgoged 
property by tbora<clvcs or through tenant? till tbe year 1899 
when defendants 0—8 denied the plaintiffs' title and assorted 
their own and tliat Rs. 1,975 were due to them under the 
mortgage. The plaintiffs, therefore, prayed for possession of 
the property as owners under the purchase from Gane.sh Vasudev 
' Joahi or as mortgagees cr in tho nltcrnativo to recover the sum 

dae to them under the inorlgago by sale of tho mortgaged 
property. 

Defendants I — o, who were brothers of plaintiffs 1— B and 
cousins of plaintiff C, admitted the plaintiffs’ claim. They were 
joined ns defendants because they were unwilling to be joined 
ns co-plnintiff-. 

Defendants fl - 8 answered infer alia that the property in suit 
svas their ancestral c.statc and tho plaintifla had no interest tliercin, 
that the auction sale against their father Kallmrao did not pass 
more than his intlividunl interest, that the delivery of possession 
at the auction tah was only nominal and the plaintiffs never got 
acttml possession, that they were all along in possession and tho 
claim was time-harred, and that they did not admit the mortgage 
Iraji^nclton ntid Tiothing svns due under it. 

Tire Sul-ordinate Judge found that the plainliliy title as 
Dwri'-fn wan not proved, that they were not in possession williin 
tutlvc years Itfore the suit, that they were not entitled to 



voii. XXSIV.] BOMBAV sBRin3. 

as purc'is'trs or niorl2.'i;;‘*c% that tlie tr,pH;;«g'' rcUr I 
on by the platnliffs was valM nn I prove 1 nn'l that the plamlifT* 
were entitle'! to recover ll«. 1,0*6 tin»1er the tnort^g*’. He 
therefore pas’C'l n <lccrcc directing Ibe dcfen'lants to pay to the 
plaintiffs and defendants 1—5 IK 1,075 vrith plaintiff's’ co'ls 
within six months from the dale of lb** decree and in dcfatiU the 
amount to be recovered by wle of the mortgaged properly or 
a sufficient portion thereof. The following arc some of the 
observations of the Suborilinite Judge in bis judgment 
Th!«iith#<u«fot a s tacntytlt-crff ftRlnb* 

FC«niently Mllitig Ibe equity o! redemption (hreugti • tfan*fme and ultimately 
buying it blm'cU from Ibe anctioo-porebaKr. If *«rion 50 p{ ibe Tnin«frr 
of rroperty Act applied lucb a »le. held clbenriee Ibati t>y jnrtltuting a ■idt, 
would be void (t. L. 11.12 Mid. MS;!. K It- H ilatL 7 1 ; BDrobiy Iaw 
llcporter Til, page 1). Tie onlyqacitlon Uwbclber the principle of Ibeecctlon 
would be applicable to the prcient tnottgage, which ii of 16C9, having regard to 
clause (e) of iwtiou 2 of the Act, which eicludee from the operation of the Art, 
any right or liibilily arising out of a legal rtUtlon constituted before the Act 
eame into force. The case reported at page ISO of I. L. It. 10 Madra.s Is an 
Instance of the ecetiou being applied to a mortgage pa*ied before tbo Act enmo 
Into force. See alio I. L. It, 12 Od. 683. Besides I. L. R. 1 Cal. 337 was 
docided before the Act and laid down that a mortgegee U not entitled by means 
of a moa cy decree obtained on a colUtctal security to obtain sale of the equity 
of redemption eeparattdy. This ease was followed by our own Iligb Court in 
I. L. B. 4 Bom. 37 and T. L. It. 6 Bom. 6. These autboriliet Ie.ad me to bold 
that even apart from the Act, tlio eale held otherwise than by a suit upon a 
doeree obtained by the mortgagee was ionlld, nnd that plsintifls did not 
acquire a valid title by thoir ultimste purebase from the auction'purchnscr. 
It is true the mortgagee transferred h»i decree before oxeculioii, but the 
transfer was subject to the equities which the mortgagor might h.svo enforesd 
under section 233, Oivil Procedure Code, against him (I. L. B. 23 Cal. 613). 

On appeal by defendants 6— S tbo Assistant Judge found that 
the mortgage sued on was not subsisting, that the plaintiffs 
were not entitled to recover anylbing under it, and that the 
claim -was barred by the defendants’ adverse possession. He, 
therefore, reversed the decree ond dismissed the suit. In the 
course of his judgment the Assistant Judge made the following 
xcmarlcs 

The ynlirg Jn XmXwa r. Sari, 10 Bom. L. E, 6I5, dupeb all the deloBjon 
on the question of law involved in a case like the present. Exception was 
taken at the bar to the correctness of tbo decision on the gronnd th.it it is 
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iiioonslitent with a previous decision of a dirision bouch oC our Hijh Court 
reported at p. 42^ of I. !<• It. 17 Pom. {Mahadaji Jotl). It was farther 
ar^cil that the last quoted decision 'was not bioii^ht to their Lordships' notice 
whcuiTn’slHn v. 27ar* was decided and it was conseqaeutly not referred to and 
considered. I cannot accept thU niguinent as Bound. Tho main test is, 
whether the properly is hypothecated or whether it was tho intention of tho 
parties to make tho projierty liable to bo brought to Sale in case tho promised 
p.aymcnt was not made. Their Lordships had before them this sound test and 
they have observed : “ Wo do not find that this document contains anything 
moro than a personal and conditional promise to pay. Wc do not boo any 
indication tint the piopeity was hypothecated or that it was over the intention 
of the parlies that it should be liable to bc^biougbt to solo in case the promised 
payment was'not made." It was therefore ab'solntcly nccsssary to refer to the 
ruling in V. Joti,\7 Bom. 425, for in that case Candy, J., has distinctly 

observed " there was a distinct covenant to pay the principal and the laud was 
eccurity for tho eamo," (p. I2S). The principle cnunciatel in the latest ruliug 
cited above has been long ago recognized by our Iligh Court {Shaik 
Aidul, 10 Bom. 303). Tho reasons given In tlio full Bench Sladras decision 
(lunijffyn v. KalimuChu, 27 M3d.02C)c.iMbe scry easily refuted. But ns tbero 
Is an express ruling of our Tllgh Court it is not ncccjsary to do to 

Even if the mortgage as regards lands were tv combination of n bimple nnd 
usnfroclnary mortgage tbo euit kiTing been instituted more than IS yeaM 
after the duo date has been hirrcdCl csittfcrav. Shrinivffta,{>liom. L. ]l. 1104). 

riaintifTs and defendants 1 — 5 preferred a second appeal, 

K, jY Kot/aji for the appellants (plaintliTa nnd defendants 
1 — C) ; — The A'-sistant Judgeerred in reversing the decree of tlio 
first Court for sale. The present case is governed by Ilogulation 
Y of 1827, section X\', clause 3. It is a settled law in this 
I’rcsidcncy that in co^es gov‘*mcd by the nogulalion, the ir.ort- 
gnged property is liable to sale where there is promise to pay : 
Ma/iad(tji v. Joti VatAvatil v, J’iiAal lUinTaj v. Trhfbak 
llawehnndra v. 2'npuroVai^^K In Shaik Idriir v. Abdul 
Hahitnan I’l and Saththiv v. r^itnlatrao there was no pixmiise 
to pay, hO those cases arc inapplicable. The ruling in Krishna v. 
llari^ is distinguishable. The jiulgincnk in that case pro* 
cceded on the basis that there was a conditional promise to pay, 

0) (Ie::) i7r.oj-.4C5. («j (if-j-j r. 

R llFC:) -1 l-ftn. CfT. rj (IFpJ) ICl'cn-. tO?. 

V, (1*1*7/ r. J.p. 416. C-) iOlci.. 

<f) (iitE. ioiviu.i..i:.cj5. 
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X, J\ Mcnilif. (qt Oi 2 rc'pin lcnl< ('Icfcn'IanU G— S) Tho 
appellants cannot claim the of ^alc, the lonfl Lcln^, m 
fouii'I Ity tlie lonvr Conrl, a p.iroly UMifnicltiiry one. The casc 
is poveme 1 I'V th" Triti'fer of lV>p''rJa* Act avliicli provide*, 
section G", lint n u^nfroctnary inort"n;;ce is not entitled to get 
the properly ‘oM. liven if the ca^o ht' povenaed I*y Itegulntion 
V cf 1527, .‘^til! there is no personal covenant In the ilcc J sued 
on. The nvrtp'.jjoo is to hoM possession of the properly only. 
He has no ripht oi ^alo : .^n/a*/iir v. Fyanlatrao Jdrut 

V. .IWi'l llihirun '•>, A'rrrAn?;i V. Woiudeo Jafar ][ii»en V. 
Jliujil tiinjl “h Kven a'lniitliiig that there is n personal cove* 
nant, -“t 11 that is not suflicient. Tlicrc nmat he in addition to tlmt 
a ri^hl of sale specitically giacn: KrUhna v. ITari Kashi Ilam 
V. Sjrdar Singh Shall, hlrvsw Aldnl liahiman Krishuajiw 
H\:sud«f 

As to hypothecation, the definition of mortgage requires tlio 
creation of security or liypothccalion; see section 53 of tlio 
Transfer of Property Act. A mere hypotliccation clause by 
itself in a usufructuary mortgage does not give tho mortgagee a 
right to .sell avhich, as usufructuary mortgagee, lie does not 
possess, Tho rulings in Ramchandra v. Tripurahai^''^, Yaskvnnt 
V. Vitthal and Zlahadaji v. Joli arc inapplicable. In those 
cases there was a personal covenant and a right of salo was 
contemplated, while the mortgage in tho present case is a .simple 
usufructuary mortgage. Tlio Assistant Jmlgo in appeal was 
conversant with the language in which tho bond is written. 

Section 91 of the Transfer of Property Act is applicable, and 
if it cannot directly apply, it embodies tho law ns it was 
adminiscered before its enactment aud is not a doparturo from 
that law ; Sailinvaygan v. Muthmami Bnrgayya y,AnaniJia 
llhnggolxiity Bos 8 C 2 v, Sharnachirn Bose Martand v, Bhondo 
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(i) (1901) 3 Bom. L. B. 15C. 
(0 (189?) 21 All. 4. 
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(10) (1S68) 12 Mail. 825. 
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1009 . and C/niudra Mh Dey v. Burroclz Shoondury Ghose^^K In 
riTHB Tf<^7u Uttsein v, Shankargiri W tho facts were altogether different. 

PiTTLAjiBio. Scott, C. J. The lower appellate Court has reversed a decree 
for sale obtained by the plaintiffs as mortgagees. The ground 
assigned for this decision is that where in the case of a usufruc- 
tuary mortgage the mortgagor agrees to redeem by payment of 
the principal after a stated period the mortgagee has no higher 
or better rights than he has under a simple usufructuary 
mortgage. 

Tho mortgage in question was effected in the year 1S6D. At 
that date the right of sale by mortgagees in the mofussil was 
governed by Regulation V of 1827, section XV, clause 8, which 
provides that in the absence of any special agreement or 
recognized law or usage to the contrary either party may at any 
time by tUo institution of a civil suit cause tlie property to bo 
applied to the liquidation of the debt ; the surplus, if any, being 
restored to tho owner. 

In the case of mortgages prior In date to the time when tho 
Transfer of Property Act w'as extended lo tliis Presidency, tho 
then e.xistiog rights of tho parties remain unnflccted j section 2 
of Act IV of 1882, Wo are, therefore, in this case only 
concerned with tho law enacted by tho Regulation and with tho 
• terms of the agreement between tho parties. 

The instrument of mortgage after providing that the mortgagee 
in poEScssion should manage the property, taking tho profits in 
lieu of interest, proceeds ; 

Tlie amount of Ba. l,7CO fa borrowed on tbo iiiJ premwes. Wo three of 
lu ahall after pajloff off tho Mid amount of debt nftcr 16 jeaw from thijday 
n-doem ourpro-nljcs. IVrhapj any ono of us three might with.ii tho poiiod 
pay off atone lime tho amount of ropoes aeconling to hfa tharc, j*oa hhouU 
alioir redemption of tho prcmfacJ proportionately after reeciriii" the amount 
and yon ehonU jmss a leccipt for tho monies rccoir'ed.’* 

Tho period ol ID ycora hnj long ninco expired and tlie (iue?tion 
we Iiavc to determine i. whether there is contained in tho words 
above quoted expressly or hy implication any agreement tliat 
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the property shall not by mean? of a suit bo applied in 
liquidation of the debt. \Vc think there is not. 

Tlic ease is very similar to Ihoso of J/ojatfa/V v, Joli and 
Itamchandra v. TnjiUTohai There is a distinct covenant to 
pay after fifteen years, with an option to pay within that period, 
the money borrowed on the premises. 

It is an agreement of a difTcrent class from those which were 
under consideration in Shaih Idrut v. Ahdul Itahimaa W and 
Sadathxv v. Tyaniatrao^*-'*, In these eases there was no promise 
by the mortgagor to pay, but it was provided that he should ho 
free to take possession whenever he chose to pay after the fixed 
period agreed upon for the mortgagee's enjoyment. In the case of 
Krithta v. relied upon by the learned Judge in the 

Court below the agreement was of the samo kind as that in 
Shaih Idrttt casc^^ 

We reverse the decree of the lower appellate Court and restore 
that of the first Court with costs throughont other than the costs 
of cross^bjcctions. 

Decree xeteued. 

0. B. R. 


APPELLATE CIVIL, 


Before Sir £atil Seolt, Et., Chief Jiutiee, and Mr. Jntdee Batehelor. 

GANESH NAEAYAN 8ATHE (Obioikil Opponzxt), Applicajit, v. 
PURUSHOTTAM GAXGADIIAB KARVE (Obiqinal Applicant), 
Opposeni.* 

Chil Froeedure Code {Act V of 1903), tection ISl— Deeres of Small Cause 
Courl-.-ZIoney lyin^ in deposit vi the Court of the First Class Subordinate 
Judge.~Miaehmt Jit and recovery, of money in execution of the Small Cause 
Cmrtdeeree — Suit in the Court of the First Clast Subordinate Judge for a 

* A ipUcalion No. 120 of 1909 under extraordinary jarisdiction. 

O) (:S92) 17 Bom. 425, P) (1891) 1C Bom. 303. 

P) (1S98) P. J , p. 43, W (lfc95) 20 Bom. 296. 
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dtelaralxonthit {he atiachmenixoas invalid, ani for refund of woney— Leers* 
acc<yrd{nglif—Proceedit^t in the Small Cause Court and order for refund I'j 
that Court — Order not s/uatainable’ 

The plaintiff brongKl a anil in the Conrt of the First Class Sebordinate Judge 
and finally obtained a decree dedaring that an attabbment on certain money, 
already lying in deposit in that Conrt, leried by tbe defendant in exeention of his 
Small CJanse Conrt decree was xnTalid and decreeing that the defendant should 
repay the same to the plaintiff. In execution of the said decree in the suit of 
the Court of the Piisl Class Subordinate Judge the plaintiff applied to the Small 
Cause Court for the refund of the money and that Court passed an order for 
the refund. The defendant, thereupon, preferred an application to the High 
Court under the extraordinary jurisdiction. 

Held^ setting aside the order, that such an order could only he made if it was 
necessary for two purposes, namely, for tbe ends of justice or to prevent the 
abuse of the process of tbe Conrt. The plaintiff had already a decree which he 
was entitled to execute in the First Class Subordinate Judge’s Court. 

Applicjition lander the exlraordinery jiarisdicUon (section 115 o£ 
the Civil Procedure Code, Act V of 1908) against the decision of 
V. V, Tilak, Judge of the Court of Sroall Causes at Poona. 

One Ganesh Narayan Satbe obtained three money decrees, 
Nos. 597, 598 and 599 of 1904, in the Court of Small Causes at 
Poona against Yamunabai, Tvidoiv and legal representative of 
her deceased husband Mahadov Gangadhar Karve. In esecution 
of the said decrees, Ganesh Narayan Sathe attached a sum of 
Rs. 3,000 lying in deposit in the Court of the First Class Sub- 
ordinate Judge of Poona as the price of the share of the deceased 
Mahadev Gangadbar Karve in a certain house. Thereupon 
Purushottam Gangadbar Karve, the brother of the deceased, 
applied to the Court of Small Causes as •well as to that of the 
First Class Subordinate Judge for tbe removal of the attachment, 
but his applications being rejected, he filed three suits. Nos. 264, 
255 and 2GG of 1905, in the Court of the First Class Subordinate 
Judge for a declaration that the sum of Rs. 3,000 was nob liable 
to aitacbment and for a decree ordering Ganesh Narayan Satbe 
to refund tliQ money, if any, received by him. The suits were 
dismissed by the First Class Subordinate Judge, but his decrees 
wore reversed by the District Court in appeals and tho decrees 
of tho District Court were confirmed by the Higlu Court in 
second appeals. In -the meanwhile Ganesh Narnjan Sathe 
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having recovered the roonoy under nllachmcnt, Purusholtam iK 
Gangadhar Karve applied to the Court ot Small Causes for an 
'"order directing Ganesh to repay the money into Court for the Nahj 
purpose of depositing it in the Court of the Pirsl Class Pi-nc! 
Subordinnle Judge. 

, The opponent Gancah Narnyan Satho contended infer alia 
that the Court of Small Causes had no jurisdiction to entertain 
the application and that it should have been made to the Court 
of the First Class Subordinate Judge* 

The Judge of the Court of Small Causes overruled the 
opponent*s contention and granted Purushottam's application. 

He passed an order directing Ganesh to refund the' money and 
on his failure to do so, the applicant to apply for the execution 
of the order for the following reasons : — 

It will be obscrriKl thit tbe orJer of attacbiueni was caade b; this Court and 
not bjr the Pint Cl'iis SabordtQftttf Jsdg«. It mil alio be observed that the 
three deelantor; lutU ^ero brought in the Fint Class Snbordinato Judge’s 
Court as this Court has no jurUdlelion to entertain such suits. Gsnesb argues 
that tliis Court not being ** the Court of first instaace ” within the meauiog of 
section 14t of the note Code has fiojorisdietioo to order refund in pursuance 
of the decrees of tbo Iligh Court in the three deelaratory suits. But if petitioner 
applies to the First Class Subordtoato Judge his jurisdiction maf be questioned 
on the ground that the order of attachment and the subseonent order of 
payment to Ganesh were not made bj him. It wonld be absurd to contend 
that such is the effect of the taw oa it stands. Z think that under section 151 
of the new Code I have an inherent right to order refund and to do everything 
and to make every order fairly and properly consequential on the confirmation 
by the High Court of the deerees passed by the appellate Court in the three 
declaratory suits. 

The opponent GanesU Naroyan Satho preferred an applica- 
tion under the extraordinary jurisdiction (section ll6 of the Civil 
Procedure Code, Act V of 1908) urging that as Purushottam 
Gangadhar Karve was not a party to the Small Cause suits, the 
lower Court erred in exercising the jurisdiction which was not 
vested in it by law. A rule niti was issued requiring 
Purushottam Gangadhar Karvo to show cause why the said 
order should not be set aside. 

.H. R.^DtBai for the applicant (original opponent) In support of 
4bs rale;— After •the decree -of the Small Cause Court was 
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executed by attachment and recovery of the amount deposited 
in the Court of the Pirst Class Subordinate Judge, the Small 
Cause Court became funelus officio and it had no power to make 
any further order, namely, the order for the refund. This is 
not a case of restitution. The opponent was not a party to the 
decrees of the Small Causes Court and no order could be passed 
on his application to that Court. Section 151 of the Civil 
Procedure Code has no application to the facts of the case. That 
section applies to cases in which such orders ns may be necessary 
for the ends of justice or to prevent abuse of the process of the 
Court. 


jl/. Hodflj for the opponent (original applicant) to show 
cause : — We contend that the order can he supported under 
section 151 of the Civil Procedure Code. That section is intended 
to prevent injustice. If we had applied to the Court of the First 
Class Subordinate Judge, the present applicant would have 
objected on the ground that the orders for attachment and 
payment to him of the money were not passed by that Court 
and therefore it had no jarisdiction to entertain our application. 
Moreover, the ends of justice would be equally satisfied whether 
the amount is refunded by the order of the Small Cause Court 
or by that of the Court of the First Class Subordiuate Judge. 

Scott, 0. J,: — In this case the applicant obtained a decree 
declaring that an attachment upon certain money effected 
through the Small Cause Court was invalid and decreeing that 
the defendant should repay the same to the plaintiff. That was 
a decree which was confirmed by the High Court and would in 
ordinary course be executed by the First Class Subordinate 
Judge in whose Court the suit was filed. Instead, however of 
proceeding to execute in that Court the opponent proceeded to 
the Small Cause Court which, prior to the filing of the suit in 
the First Class Subordinate Judge's Court, had finished with the 
litigation so far as it was concerned. Notwithstanding the fact 
that the opponent was entitled to execute the decree obtained by 
him, the Judge of the Small Cause Court purporting to act under 
section 151 of the present Civil Procedure Code, directed the 
applicant, who was the defendant in the First Class Subordinate 
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AOniCULTlTRIST— DfUAan Asriculiuntt,^ lieJU/ Art (.TT// of 1879). itr. 2, 
cl, 2—ABfenJinff Act {XXIII e/188l)— Diitrict—AIorlga^e 0 /I 88 I— 

Suit for Of count. 

See Dr-CKiti^; AoKicri-tcRUTs* Reuev Act ... ... 161 

ALIENATIOK—Uy iciJoK — Co»i-*ii| ly tie loJy of rttenionert— Transfer for legnl 
necessity— Transaction for rot\s{Jcration—Gift-“Parlial rtlinouishment lu 
teidov—Bxnd'i Imir.] Thegrner*! ptiDciplo wliich proliibiU a Hinda widow'a 
alleoation o! immoTeabla propert}* otIi«nri»u tfaaa for lrg<l Dccessttjr u rrUxed in 
cases where the oonwnt of the whole bodj of prnocs coBStitQting the next 
rcTcrsion has been obuioed. The reason for the reUiation is referred to the 
principle that the consent of thq persons who would be interested in disputiu; 
the transfer alTorda good endenca that thetmosfer was in fact mads for justifying 
cause, that is, for legal nectssitp, . 

Bajtangi Singh r A/aaoI-orafld BalMi Sia^i (I9i'7) SO All. I and Yinayah 
V. Gitind (1900) 25 Bom. 129, followed. 

The operation of the principle is ordinarily limited to transfera for oonsidera* . 
lion and cannot be extended to solnotary transfers by way of gift where there 
is no room for the theory of legal necessity. It ehonld not be extended to rases 
where the widow has made only a psrtul relin<iuishmcnt of tho estate. 

PlLU *. Bariit ... ... ... ... (1009) 31 Bom. 1C5 

AFFEAlr^Cttil Proeecfirre Code{Act ro/1959)»sfc. ?3, Order XX^Rulet^anil— 
Adninisiration suit— Finding on o auhrfenf'af gvestion of rtykt letteten 
pariies^Ayyointment of rtcotert—Findiny^Dterte. 

See Cmi Psoceorst Code ... ... ... 183 

I ■ Protineial Smcdl Cause Courts Act {IX of 188?), see/, 16, 27, 33, 

/SsA. II, ela, (2) and (3)— fiuif for the reeerefy tf cerloin aiim repreaenfiay o 
share in the produss of immoteabl* property— Coynizatiee by the Court of Small 
Causes— Decree final— Ji-risdietion by consent of parties. 

See Pbotifcial Sjiatt Caose Coorts Act ... ... IJl 


CASES 


Sajranyl Sitigh y, Afa.ioiamil-a Sakhsh Singh (K07) 30 All* 1> followed. 

See Hnmn Law ... ... ... ... ... ICS 

Sirael»tnd Batyivandas v. JCasturchand Kastdas (1S93) 18 Bom. 224) 
explained. 

See CiTiL PsoemuBE Conn ... ... ••• 

Ledyard t. Bull (1686) I*. ^ 13 I. A. J34, referred to. 

5ee pEosTSciii Bjiall Caojb CovRTe Act ... ...171 


Beenakshi ^Tafdoo v. Subraaaniya Sastri (1887) L. 11.14 I. A. 160, refer- 
red to. 

See PsoviyciAi Ssuix Cacse Couuts Act m ... 


12ant Afetffo Xuwar v. .Sans Btelas Ksttcar (1874) !■. R. 1 I. A 157) followed. 

See TRiMsrEB or PBopEntr Act •„ ••• 

Tinayai y, GoviiA (1900) 25 Bom. 129, followed. 

See Hjsnn Law ... «« ••• **• 
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1827-XVl. 

Su TniNSTER or Pbopeett Act ... ... 

1871— XXIII. SECS. c. 8, 11. 

See F£^'S1QN8 Act ... ... 

1877— XV, ABT. 179. 

LmiTATiox Act ... ... 

1879— XVII, SEC. 2, CL. 2. 

See Dekehak Aoricultubists’ Relief Act ... 

flEC. 15D, Cl. 3. 

See Dbkkhan AqRiccltobist8* Relief Act ... 
1891— XXIII. 

See Deeehav Aoricoltobistb* Bemsp Act ... 

1832— IV, BRC. 43. 

See TuAKerBB of Pboperxt Act ... ... 


... 176 
... 16i 
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... 176 


— - a BC. 54. 

TwiNiFEB OP PaorcBTT Act ... ... ...189 

—XIV, 6SCS. 226. 320. 

See Civil Psocsdurb Code ... ' ... ••• ... 142 

18S7— IX, SECB. 10, 27, 32, son. II, eta. (2) and (3). 

i8e« Pr.OTiKciAL SuAiL Caubs Courts Act ... ... ...171 

1908— V, BEO. 33, Obdbe 20, Roles 6 and 7. 

Civil pRoccDuiiE Code ... ... ... ... 182 


ACTS (BOMBAY) 

18S3— VI, BEcs. 28, 29B and 29e. 

See Gdjabat TALUKDAu’a Acr ... ... ] 

AOCODNT, SUIT FOR— Aanculiurisis' Belief Act {XVll of 1879), 
see. 2, el. 2— Amending Act {XX/II of 3881)— Dietrict'-Morlgaae 
ofl^^X—Agrie^ltuTiet. 

See Dbekhan AcBicuLTcmsTs’ Relief Act ,,, i 


— DfltAdw 


Ai^rjcuHttrjsiy HeUef Act {XTJl of 1879 ). 
.w. 16 V, chute 3 - 5 «it Ig vtorigagor for account-^Atplication for redemption 
dtrrte in appeal— Uedemptton dftree pasted Cvurt in appeal— Decree in the 

suit— Interpretation. 

See De^uan Aobicultcbists* Relief Act 1 

ADMINISTHATIOK SUIT— C(..7P™«rf»r.Ctds(je, T 0 / 1003), ««. 33, Order 
XX, Xide, b and . .»4.(„,CTa/ fur.K.n cj rigU Mirren rartiee- 

Appointment of rteeuert—hndtng—Deeree—Apptvt, ^ ^ 

See Civil PiiocBDUHE Code ... i 



ISpEX. 


()a t-:ccTid by the platnlitf, • 

that the eecosd appeal coqM not be enUrtaiacd bscsntc there vat in 
fact DO formal deeiee from irhieh an appeal could I'e preferred, 

B*i Diriu T. Suan Viso-xar MA3rosDas.M (1009) S4 Bom. 162 

COMPROMISE— Tmer/er of Properfy Jiet (fT of 16821, arc. 5t— iyafe— Zaed 

crarti if.«i 100— I.Voicfrafiea cf «fcfd, or dtUttry of poccfscicn aof 

n'cenar^. 

5feT*\yj»sr. or PRiirKin Act ... »*, , ... ...129 

DECREE— C, >17 Pr*c-7ure Cv/e (^«t XIV DSl), tteu 2.15, oiO-Oa/ardi 

r’c Jef (Ron. .-IrC IV of tcet. 23. SO/i ani 29E— Dcerec a/jaxntt 
T'li/iit'Vjr— h><rN/ioa — Dictro trxtntfmd to TiiluidAri StttleBienl O/^err— 
Xoilfi'Titi'in cf m x< 2 ^*'>\tnl — SttiniiMon per/aar <lari *«7 claims— Apj'Ueatlon 

forthtct)rttinKt\\‘eoft1,ttxe'miionpTtcecdi»jta<)ain\t Vit Ityal rtpreitniatire 
eftie dr't'tttt jK/jin««f.<f<£tor— Orliftedfc under iteiion £9E’ of tfie Gujarut 
Act (J3ov>. A'-t VI of* 186?)— JAincy/*^ 0/^eer— rdiaWifri Settle^ 
nent O^eer,. 

.?('« CniL PboccocceCodc m* ... .m 112 

■ - ■Citif Proie-iare Otde (Act I' of 190S), tee. 33, Order XX, SuXet C 

nii<{ 7— .ddninisfffltion i*«i7 — Fiarfino oa « iu^ietintiat gutition of right btiveen 
parJicc— .drpofn/mrnt of rtcextert’—Fimdi.tg — Appeal. 

^<e Cirib rroceocKcCoOc ... m* ... ...182 

' ^ ■Exception— Pjeru<>o7ati>a<f« eoaJttiOHaf u^ca poy.ic/d of Coiirf 

Applioctioet for eseertion rilho*tt payment— VUmtiat^tietond oppIjco’iVa tri7/» 
paement-^ApptiOation made tn ttccorrfaaee xtith fatr— Lfwifafioa Ati XT of 
187'), 179. 

Set LiuniTtOK Act ... ... ... m* 1S9 

- ■■ Peacioac Act (XXif/^1671),cc6».6, 8, 11— Pofa yiroc aUoxoanee— 

Paff/.aae of the ri$Ut to reeeit^ tdlovanee at o Cenrt tale— Tie aUeaeanee 
entered in the name of the parehater— Application by heirt of (he purchaser to 
reeeite arrtare of aUovanee — Cesiineate of Collector. 

See Fcxeioxs Act ... ... ... ... ... 154 

I ■ iggi7 by r.iorlyagor fjr aseoa.\i —Application for redcmpfioa deerea in 
oppealSeJeaipthn rfeerec parsed by Court m appeal — Dceree in tio tail— 
Interpretation— Deiihan Agrienlturiets' Selief Att {XVU o/lSifi), *rc. 16 D, 
el. (S) ] Scld, dumiaams the i ecood appeal, that when the dwree of the lower 
Coart Is lerersed or Tstied in appeal, the decree of the appellate Court becomea 
the decree in the amt trhich ia to be executed in execution proceeding?. 

NATtan SinDABaai, v. Ra^ Dhoxpi ... ... (1909) 34 Bom. 153 

DEKKHA^’ AGRICULTURISTS’ BELIEF ACT (SYU OF 1879), aic. 2, 

CL. ti—Ameadiny Act (XX/TT of 1831)— fiafndyiri DUtriet—Afortyage of 
ISSl— Suit for account— AyrieuUurist.} The plaintiS whoso land and 
deoce was m RatoSgirl Duirict executed a mortgage in the year 1^1. Ko 
Dfekkhan Agncnltunsta’ Relief Act (XVII of 1879) which extended^ *?, * 
districts of Poona, Sltdra, ShoUpur and Ahmedoa^, was not appheuble to 
the Rttoagirt District m the year 1831. In the ycarlSOS the p h»int i g 
brought a adit for ao account of what was duo on the mortgage 
pronaiona of section 15D of the Act (XVII of 1879) and , contended that 
he waa an agricultarUt in 1881, that is, when the liability under the mortgage 
was incurred. 
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GERTtVIClTE OY COLLEGTOR—PmiQM Act (XXIll of 1871), «««. C, 8, 11— 
Toda giras allotcaacf^ Purchase of the rights to receive allowance at a Court 
gah-'The aUatoance entered in the nans of the j>iti'chaser-^A}^j>lication hg heirs 
of the purchaser to receive arrears of aUoicance. 

5'efi PjJNsroN’fl Act ... ••• •• 


CIVIL rROCEDUUL COLE (ACT XlV OF I8&2), sec?. 'iZ\ 320-<?w;«n7« 

Tdlukd^r s Art {Uo\n. Act Yl of l8r-8), sections 28, 20P and 2fiE — Vecre'' 
against Tdlnhditr—Pxeeuhon^ Leeree transferred to TdhdJari^ Settlement 
’* ■ ■* men<— ^«6n.t«<ton bit persons having claims^— 

of the execution proeecitings against the legal 

• • ■ • iudgement'drbtor-^Ceitiflcate under section 29E 

• ‘ (Dorn. Act VJ of Managing OlHcer— 

• ^ __ \Vfeen exvcution proceedings ore commenced 

agdinet a judgumut'debior, they can be continued after his death by substituting 
tbe name of the legal representative in place of that of the deceased judgment- 
debtor m the appliotiOQ for eiccntion. It is not necessary to file a fresh 
application under the pronatona of section 235 of the CitiI Procedure Code (Act 
-^V of 1882), 

JSTtVacAajid 2(arj»p<'nrfar v, Sasturehand Kasidas (1823) 18 Bom. 224, 
explained. 

The effect of section 2DE of the Gujarat T&lulcdilr’s Act (Bom. Act VI of 
1S88) is that before the execution of a decree cau be proceeded tvUh the Court 
2 nui)( be satisfied chat tbe decree-cUim has been duly submitted. If tbe ofEcer 
certifies that it has been duly submitted there is nn end of the matter. Jfhe 
does not so certify, the Oourt must WMit for one month from the date of the 
receipt by the officer of an application for a certificate, and upon beiog satisfied 
that the clstm haab'ea duly submitted in accord moe iviih the provisions ol 
section 29B of the Guj^rdt TarluWdr’s Act (Com. Act VI of l888j it may then 
proceed with the exicution. 

The expression ‘nianagiog officer* in section 29E of the Act is merely a 
compendious terra for ’'tbe T.riukdart Setilpment Offievt or any other officer 
appointed by Goverauicut to take ebargv of tbe Tfdukdtfr's estate and keep the 
Bstue ID his rasnagemenc ’* referred to in section 28 of the Act, and vrbere the 
' ■ ' ’ keeps the same in his management is 

soBgiog officer ' is merely a synonym 


Where an application relating to a claim is presented to the Sabordinate 
Judge and is forwarded by him lu the Trflnkdiri yettleroeut Officer, it amounts 
to a submission of the cLio in rrnting ivithin the meaning of section 
29B of tho Act, if the Trflukdjti Settlement Officer is also the manaflina 
officer. 


PCBCSUOTTAM T. RiJUil 


(1809) 34 Bom. 142 


OlVIL PEOOEDUHE COUE (ACT V OF 1903), sno. 33, Okdhb XX, Eole. 6 
iici, 7— .Stoinn/ra/ion .«|V— K.rfi.y o» a tuliilanlul quisUcn of rMt 
Mjeern parUts- Ap},*ytntmtnt ofrcteivers^Ftndtng-^Do-ree'^Appeal.S In an 
adminiiiration suit tbo first tWs recorded a finai„g on a BUbsisini.l question 
ol r/gbt twtween the |.artJcs aud appointed receiveis. Tho pUinuf! did not 
npp y to u !urui«l decree drawn up. Tbe plaintifl however apncalod 

ground that it amounted to a decree. The Judge 
Tejocted the appeal holding that tliero was no decree nhich could bo tho subject 
of an appeal. ^ 


GUJARA’I TALUKDA.n*S' ACT (BOM. ACT VI OV 15S5), 8ro>. 23, 2i»r. xsi> 
29E— CVnT Pn^tixirt OxJ< {Aet XIT #feJiow2Cr.,32i>— Dwreea^ai/ui 
£rfe»fiV*— i>«r*« ir^yferrti ta TiHulJJri Stiilfaent 
y<<ts^!i9n ef f*3i9j7m»nf— .^BSwMrtfln f » ptrnna iariM? e^sivit—Applicaiion 
firth* refill Mice e/'ll* rxpe»fio» proet^imji ogairuiiSi Ir^al rtpr<»<rA3t{rt cf 
tU^Kfa*ti jwim'%U<ith:or — mnJer teciionS^E of Ut Gtiarii 
TdluldSr^tAeUtiam.Att IV 1S>S)— Afanajiiw; OjVfl-— TalEHari Sf'r/f. 
nfaf Q/^orr.3 NVhea etvcaUoa prt>ce«dio{r« M« conioe&eed •gslnst « judemeaV- 
debtor,t!ie:r cin b« eoaiiaaed »It*r bu death by tobsUtoUas came of th« legal 
repreeeatatiTe in place of that of the decoaMd jcdgiaent-d^tor ia the application 
for execatioo. It w not aec^iiary to file a firah application oader the piOTiaicna 
cf lection 235 o! the Cinl Ptooeduro Oede (Art XIV ef 1SS2). 

iTtmeianJ IlirjiTi\jAS T, £atiuft.KaKA Kasidat (1393) IS Boci.224,ex* 

plained. 

The •?«t of ieclioa 29E of the Gojirit Tilnkdiri Aet (Bom. Act VI of 
lS3$)uthat before the eiecatioa of a decree can be proceeded irith the Conrt 
most be aatiified that the decree^aia hia been ddr snbsiitted. If the oSeer 
certifies that it hu been daly inbrnittcd there ia an end of the matter. If he 
does not in certify, theOonrt meat valt for one month from the date ef the 
teceipt by the oCcer of an application for a certificate, and upon being tatisfied 
that the claim haa been duly anbmitted in accordance with the ptvTiiions of 
aertionSJBof the Gojarlt Taloidfit’a Act (Born. Act Vl of 1^) it may then 
proceed with the cxecuiioo. 

The expreanon ‘mantging oSeer’ in aecU6n29E of the Act ii merely a 
eompead:oaj term for “ tae Tdlnkditi Settlement 05»r or any other efieer 
applied by Gorerameat to uhe chirge of the Tllakdir’e eatate and keep the 
eameinhUmaaagement" referred torn tectien 2Sof theAct, and where the 
oSoer who take* charge of the esute and keeps the aame in hit managemeat ia 
thaTaluVdiriretdement Ofi«r,the «caaagms oSeer* ia merely aeynonym 
for * Tolukdirt Settlement Officer.* 


Where aa application relating to a claim is presented to the Snlordinate 
lodge acd is Kurarded by bun to the Tilokditi Settlement Officer, it amounts 
to a lubsiisuon of the claim in writing within the meaning of section 29B of 
the Act, if ihe Tal-ikdari Settlement Officer is also the managing officer. 

PrtrsnoTTAJi v. Rasbax ... ... (1909) Sf Bom. 142 


HIXBU LAW— dfiMsfi'oa by wiJoir— Cwjcnl Jy tAg body of rrcirtiomert — Tninr- 
fer for lepat- nemn.'y— IVciwarfjc* for eontidtntio» — Gijt—Fortial re//*- 

S tijJiMfTitf'yiridcnr.j The general principle which prohibits a Bmda widow's 
tenation of immoTeabla property otherwise than for legal necesai^ is relaxed 
in cases whe;« the consent of the whole body of persons constituting the next 
rereniQii has been obtiueed. The reason lor the relaxation is zefened to the 
principle that the consent of the persons who would be interested in disputing 
the transfer affords good eridence that the transfer was in fact made for justify* 
iag cause, that is, for legal necessity. 


Sajrinyi Stnq?t T. ATanokanuTa Eaibsh SinyK (1907) 50‘AIL 1 and JlMayot 
T. Gcrtnd (11 00) 25 Bsm. 129, followed. 

The Operation of the priacirl* is ordinarily limited to transfets for consider^ 
tion and cannot be extended to nJontaiy transfers by way of gJt ^be« tne 
is no room for the theory of legal neceasiiy. It ^onld not extended to css 
where the widow has made only a partial lelintiuishraent of tie «» *■ 


PlLC T. BaBari 


(1909) 34 Bern. 1C5 


Vi 




Ueldy that the pUiatifE Cjuld not aue andec section I5D of the Act (X \ II of 
1879) as he was not an agriculturist within the meaning of the Amending Act 
(XXIII of U81). 

The expression “then defined by law” in section 2. clause 2 of the Act (XVII 
of 1879) relates to the time when any part of the liabfiiiy was incurred. 

Shankah BAMEnisHKAe. Kbisdnaji Ganssii ... ( 1909) 31 Bom. 161 

DEKXHAN AGRICULTURISTS’ RELIEF ACT (XVII OF 1879). sec.ISD, 
ci. (3)~iS'«iV Ziy mortgagor for account — Application for redemption decree^ in 
ap'peal — Redemption decree jjassed bg Court in appeal'— Decree iu the suit — 
Interpretation-I In a suit fur an account brought by a mortgagor under the 
provisions of tne Debkhan Agriculturists’ Relief Act (XVII of 1879) the Court 
found that a antu of Bs. 100 was due by the pUintiff to the defendant. The 
defendant appealed. The appellate Court, on the plaintiS'e application that his 
euit should be treated as one for redemptioo, passed a decree for redemption 
on payment of Ra 49*2-0 by the plaintiff to the defendant. 

The defendant preferred a second appeal contending that the words “ the 
decree in the suit ” in section 16D, clause (3) of the Act meant decree in the 
original Court and not of the Court ot Appeal. 

Held, diimissiug the second appeal, that when the decree of the lower 
Court is reversed or varied in npps^, the decree of the appellate Court becomes 
the decree in the suit which is to be executed in execution proceedings, 

Natlajt Sardarmal v . Rama Rnottbi ... ... (1909) 34 Bom. IBS 

EXECUTION— Oiyard/ Tdltd.ddr’s Act (^Bom. AH VI of 1888), secs. 28, 29B and 
SSE*— JOeeree^ against Tdlukd&r—^Deeree irunsferred to Tdlukdtiri Settlement 
O^er— ^ot»/fcofioJi o/ fiianttgrinoif— 5a6m>sjio» by arsons fioefny claiiM'— 
AppUealionfor the continuance of the execution proceedings against the leaal ^ 
representative of the deteased fudgment-debtor-'Ceitifeate under section 2Q£l of 
the Gu/ardt Tdlukdur'e Act (Bom. Act VI of ‘Managing Officer— 

^ditikddri Settlement Oficer—Ohil Procedure Code (Act XJ V of 1882), tecs. 835, 

iSce Civil pRoCEDuRB Cope ... ... ... ...142 

■ Limitation Act (XT of 1877). Arlteh \ 1 Q—Dcc.’ee— Execution 

made conditional upon payment of Court fete— Application far execution xeilhout 
payment— Dismissal-Second ap;»/»c<»ffO» loHh payment— Application made l« 
aeeordunee uilh law. '' 

\ iyee LiUTTAtJON Act ... ... ... ••. ••• 169 

■ — Pfiirioni Act (XAr///o/187l), secs. 6, 8, 11— 2Way*>B8 allowance 

—Purchase of the rights to receive allowance at a Court sale— The allowaiiee 
cfllcred in the name of the pnrehaser— Application by heirs of the purchaser 
to receive amor* of allowance— Certificate of Collector. 

See Pexsioxs Act ... ... .. ... ... 164 

KINDINO— Civil Procedure Code {Act V afl^OS), see. 33, Order XE, Buies 6 and 
7— Administration suit—p'inding on a eiAstantial question of right between 
parlies— Appointment of receivers— Decree— Appeal. 

See Civil Fjioczduju: Copk ... ... ... ... 183 

GIFT— JfiWu Ijaw— Alienation 6y ic»<fow— Cbnseat by the tody of Tetenioners— 
Transfer for leqat necessity— Transaction for consideration— Partial relitf 
quishment by widotp, 

»SVe Hixnu Law 165 

G 


t:«DRX. 


GUJARA'T TALUKDAIVS- ACT (BOM. ACT VI Or 1SS8), *kcs. 28, 20B asj) 
29E— Citi7 Procedure Codt XIV •>/“ J8S2), teeitoni 23?, ii20-~Deeree aaaxnxt 

TdluVd&r^ExtevUon—Detrte irant/erred ta Tilluiddri Seltltment O^Uet^ 


Hirashand Barjitandat r. A'aWttrcAaflcf Katidat (1893) 18 Bom. 224, ex* 
pUmed. 

The effect of lection 29E of the Ouj&rit Tilakdira Act (Bom. Act VI of 
18SS)uthat before the eieeatioa of a decree can be procoedsd with the Coart 
mast be tatitSed that the docree*c!aim has beea doly sobmitted. If the oiEcer 
certlEes that it haa beca dutj submitted there is an end of the matter. If he 
does not so certify, the Court mtat wait for ono month from the date of the 
receipt by the ofiioer of an application for a cert jjjcate, and upon beioj' satisfied 
that the claim has beoo duly sabmitted in accordance with the prurisions of 
Boetion29Qof the Gajsriit Tdtukdlr's Act (Bom. Act VI of 1688) it may then 
proceed with the execution. 

The expression ‘mantgiog officer* in aeclion 2dG of the Act is merelya 
compendious term for ^‘tbe Tidakdirt Settlement Officer or any other officer 
appointed by uoremmeot to take charge of the Tilokdir’s estate and keep the 
same in his management" referred toio section 28 of the Act, and where the 
officer who takes charge of the estate and keeps the same in bis management is 
the Tdlukdiri . 'Settlement Officer, the 'managing officer’ is merely a synonym 
for ‘ TMukdiri Settlement Officer.' ' 

Where an application relating to a claim is presented to the Sulordiuate 
Judge and is forwarded by him to the Tdlakdiri Settlement Officer, it amounts 
to a sobmiasion of the claim in writing within the meaning of section 29B of 
the Act, if ihe Tdlukdari Settlement Officer is also the managing officer. 

Ftr&v&noTTAU r. Ra/eai ... ... ... (1808) 5i Bom. 142 

HINDU LA lV--.f/iM3//ci» fiy vidov— Consent hy the hodij of reetrsionert-^Prans- 
fer far UgaV ntcetnty — Transadion for con«derof»on— JParfiaf «/»»• 

- .-•J-.-T 'Tl.n T.vimA:T.1a whirl, prohibits B HindU Wl'dow’S 

• • * ■ uecesaity is relaxed 

principle that the consent of the persons who • ■ 

the tiansfer affords good evidence that the trail . > ■ 

ing cause, that is, for legal necessity. 

Jiajrangi Sxngh v. 2£an6kari\ika Baihsh Sinyh (1907) 30'AIl. 1 and Vinaytxh 
V. Qovlnd (ll'OO) 23 Bom. 12P, followed. 

The operation of the principle is ordinarily limited to transfers for consid^- 
tion anil cannot be extended to Tolnntary transfers by way of gift where there 
is no room for the theory of legal necessity. It should not bo extended to cates . 
wheiu the widow has made only a partial refmquishmeat of the estate. 

PiLu V. BaBaJi .n •M ... 34 Bom. 1C5 
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JURISDICTION— Prorijitfwl Caute CavrliAet {IX oj stAiont JC, 

S7, S2, Schedule II, Clautet (2> and (3>— Sa/f for the ncoeer^ of certain 
reprecenting a thare in the produce of itanutveable propertp — 0)gni:anee hg 
Court of SmaU Cautes^hecree final— Appeal:^ k suit for the recovery oi 
Es. 12»U*6 representing plamtiS’a ahare in the producs of inunoveable pro. 
perty is a suit for money had and received to the plaintiff’a use and is cognizable 
by ue Court of Small Causes and the decree in suc h a suit is final unde? 
secUon 27 of the Provincial Small Cause (>}urt8 Act (IX of 1887). 

XotTrithstaading its finality an appeal vras preferred to the District Court of 
Ahmedabad, whida Court entertamed the appeU and reversing the decree allowed 
the plaintiff’s claim. The defendant, therenpon, preferred ‘a second appeal 
and at the hearing prayed that the second appeal might be treated as an applica. 
tion for revision under aection 115 of the Civil Procedure Code (Act V of 190S), 
on the ground that the District Court acted vrithout jurisdiction in entertaining 
the app^ The respondent (pl^tifi) urged that a second appeal l»y ; and 
further that by reason of the conduct of the parties and the fact that the 
appellant (defendant) had not objected to the jurUdietioa of the District Court, 
it was too late in second appeal to tahe the point. 

Seld, that the District Court had no jorlsdiction fo try the case and the 
conduct of the parties could not give it jaris^etton. 

Xsdysrd V. (18'30) L. R. 13 I. A. 131 and Meenahshi jXaidoo v. SuhrO’ 
naniga Satiri (I 687 ) L. R. I 4 I. A. IBC, referred to. 

Decree of the District Court leversed and that of the first Court restored. 

DAVtAxsxx/w (.'finaDAb’A Sebi) e. Kuacaan Hahib Mos (1909) 

34 Bom. 17L 

LIMITATIOIn^ act (XV <)y lb77), ant. 179—Decrrf— £rfcuiion— 

made conditional upon po-jtneni of Court /ro—AppZ>cafion /or execution wjtRffiil 
popm^—Dimniil—S-'.iu/ndapplieatitin ttUh pajfmeni-— Application made in 
aceorc^nee wUk law) A decree was passed on the 30th June 1900 whereby 
partition of imcaoveablo property was ordered! bat the eiecution of the decree 
was made conduioaal ou the payment of the proper Court feM. On the £9th 
Jone 1903 an appUcatian to exeente the decree waa made, bat it was dismissed 
aa Jt was not accompanied by payme»-t.t A second applicstion to exeentethe 
decree was presented on the 27 th ’’'‘O® 190C: I't was ncoompanied by payment. 

The lower Ojurts dismissed it r** ^be groaod that it was time^bsired inaamneU 
as the first application madr/^ 1903 was not one in Accordance with Isw ns 
required by Article 179 ff t® the Limitation Act, 1877. 

Held, that the -'th law, for, upon 

ib"* — ’■ ■ ^ ' vt the execution 


I'r’.r.t, t< •*Vi'“®ation lor execution of ft decreo to be in «ceord(iTiiv» 
rith lew something teithi,, tbo decree and not onftide it. 

K.TrrBBi.li j - (1500)51 Ito, iw 

'.AK AantcuLTURiSTs* Rxunr A«t ... 

' ion ATJo/iea?— rAi»u/,-f e/ Jp Ui frr 


V 



JPrirate property— MoHsagte^t tlatm to thi property egatnit the morl» 
gag or’ t heir. 

See ViTiy ' .»• ... ... lys 

PEKSIONS ACT {XXril OF 1871), bkw. C, 8. ll-Toia girat alhuanee-Pur- 
elate of the riglit to rteeite aUovyxnee at a Cottri tale— The alloKonct entered 
inthepamecftheiwrehatar—^jfUeathn by heirt 0 / the purehater io receive 
arreart of aUorranee—Certifirate tf Collector,} It was directed by a decree 
that the purchaser at a Court sale of a Tcda Quas alloiranco ihoald recorer from 
the Collector ibo amount due for&rroaraof the allowance from the date of his 
pnrchiso. An application to Citecuie tbjs decree waa made in ISCi, in conss' 
quenco of which the dccroo-hoUor'a name waa entered in the Collectot’a books 
as tho persen cntuled to the allowance m question, and the arrears np to 16C4 
were paid. In 1003, tho decrcc-holdor’e heirs applied to the'Conrt to reooTet the 
arrears of sllow.mca that Lad remained unpaid since 1898.” The Collector con- 
tended that the spplication could not be entertained in tho absonce of a 
certificate from the Collector under the prortsions of section 6 of the Fensions 

Act, 1871. 

i7efd, oTirruling the contention, that the power of the Collector under the 
Act had been exhansted and there was no discreiion for that olEeer to exercise 
either under the Act or the rules, so far as the applicant's right to recorer the 
arrears that had bcccme doe in the life*time of the l^t holder, was eonoemed. 

Seld, further, that if thnee amonnts remained unpaid, the Collector held 
them for and on behalf of the Ust holder, as moneys due to him. aniT as 
moneys therefoto recoreiable on hia death by bis heirs indopondently of any 
Question which might arise under the Tensions Act, 1871, or the rules framed 
thereunder. 

Onsa<iairi,a& 9 . F&air/m.T ... ^ (IV09) Si Bom. ISi 

POSSESSION’, DELIVERY OF— Z<»«i varth lettthan Ss. ICO—Segittrationof 

deed, or delieery 0 / poteejiion not neoettary—8ale—Oompromite—Tran»fero/ 
Property Act {IV of 1882), eee. W. 

See Tas:iirER or PaoPERtir Acr ... ... ... 1S9 

TBOVINCIAL SMALL CAUSES COURTS ACT (IXi OF 1887), ssos. 16, 27,33. 
sen. II, CLs. (2) AMD (3) — Suit for the recovery of eertaia turn repreienting a 
share in the prod^vee ^ immoveable property — Cognizanee by the Q}uTi of Small 
Causes — Decree final— Appeal— Jurisdietiw by eontent of parties.} A suit for 
the recovery of Bs. 12.11.6 representing plaintifi’s share in tho produce of 
immoveable property is a suit for money had and received to tho plaiati&’s use 
and is cognizable by the Court of Small Causes and the decree in such a suit is 
dual under section 27 of tbe Provincial Small Causes Courts Act (IX of 1687). 

Notwithstanding its finality an appeal waa preferred to the District Court of 
Ahmedabad, which Court entertain^ the appeal end reveraing the decree allowed 
the plaintiffs claim. The defendant, thereupon, preferred a second appeal 

• • ‘ . — . — ijca- 

03), 

■ . ling 

. . • . , ■ ■ and 

I ^ ■ the 

■ . . - ■ art, 

it was too late in second appeal to take the pomt. 

Seld, that the District Gonrt had no jorisdiction to try the case and the 
conduct of the parties could not give it jori^etioo. 

9 B 1616— h 
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V. B«??(18SC)L. B. 131. A.l34and Zfeenakfhi 2i’aidoo r. Suh-a- 
CWn/j/a Sattri (1857) L. L. 14 L A. 160, ftferred to. 

Decree of the District Court reversed aud that of the first Court restored. 

DAYLiTsiinijr (SIihabaka Ssai) ». Kiuchar HAiiin Mo:? ... (1909) 

£4 Bom. 171 

BEGDLATIOX XVI OF 1827— 2Vaj»*/er of Property Act (/F o/l S82), 43— 

Alortgaye^Suhiequent enlargement oftketnoriyagort estah — Private froperty—" 
Mortgagee's claim to hold the property against the mortgagor’s heir. 

See Vatan -«• ••• ... ••• 

SALE — Tr,antjtr of Property Act (IV of 1882), see.Bl — Compromise — Innd ^oorth 
less f?ian Ps 10&— Se^istra^ion of deed, or deUtery of possession not necessary. 

See TRAKerER OP pROPEBTT Aoi .M -• ••• 139 

SMALL CAUSES COUBT— Fret, Small Cause Courts Act (JX o/ 1887), 

Sics 16,27,32, sch. II, els. {2) and {3)—StiH for the recovery of cet tain sum 
a »Aar« in <Ae pr^ueeof immovtaile pioperty — Cognizance by the 
Court of Small Causes^Deeree tlnal — Appeal-Jurisdiction by consent of 
parties. 

S«e PEomciAt SiiALt, Cause Courts Act ... ... ••• 1?1 


TODASGIRAS ALLOWANCE— P««f»ent AH (XX/ir <f 1S71), sees. 0,6, 11— 
Purchase of the rights to receive allotoanee at a Court sale— The alloicanee 
entered in the name of the purehater—^Applicatton by heirs of thepurehaser io 

receive arrtare of atlovanee— Certificate of Collector. 

See Pensions Act m» ... .*• •** 1^ 

TRAKSFEB OF PROPERIT ACT (IV OF^882), bec. iS—Dethgaf Vatan— 
Mortgage— Suhssjuent </if<ir<;emen# cf the m^gogor’s estate— Imitate property— 
Mortgagee's claim to hold the property against the mortgagor s iietr— Regulation 
Xrr 0/1827.] A mortgage© of Deabgat VaUn knew that the property which 
_.a .. 1 •, . » . yj hereditary office and malien- 

Sabaeqneatly to the mortgage 
. . be alienable in the Ide.time of 

the bolder. After the enlargement the mortgagee having claimed to hold the 
property against the heir of the mortgagor, 

iTeW, that the mortgage© took only auch eatate as the holder of the Vatan 
property waa capable o< coareying to the mortgagee at the time of the mortgage 
and that the mortgagee could not claim to retain the property in virtue of the 
mortgage after death of the mortgagor. 

Qaxoabai c. Baswsjtt — ... (1909) 34 Bom. 175 

■ - — » - ■ ~ — ■ 8EC. 51— Fafe — Com/ro* 

CTiie— Zand vorth lest than pu lOt^RegUtration of deed, or delieerg of 
poiteetion nol neeestaryi\ The terms of a compromiso afTcctiog a claim to land of 
the value of leas than Ita. 100 were reduced to writing. The docnment was not 
regutored, nor was tbo transaction accompanied by delivery of possession. The 
matfrial proviiions of the dcod were aa follows 

"Tou and weareco.sharBra. In'yonr and oar land, Sarroy-No. 20, there ia 
a well. Therein you and we have joint ahsTe. Partition ia to ‘be made 
jncloding it. After the said (turrey) number is divided, we shall give 9 panit 




obatraction to csch other. Oae who will »ct ia conlraTention of this a^^ecmont 
will bo able to reimburac loss which may ba caaaed." 

The lower app®llato Couft regatiled tho traaaaclioa aa a enlo which ander the 
prorikiont of the Tranafor of Propany Act (IV of 18S2) required delivery of 
poascaaion in order to Talidato iL 

Jleti, that the terma of the deed did not bring the transaction within the 
category of a aale, na defined m the Tranafor of Property Act (IV of 1833). 

Utli, further, that the document in question merely embodied a comprotaiaa 
between the partica and was rn effect an ackiiowlcdgoiont of Oxiating rights ; 
and that therefore no delivery of poiaeatton was nacesaary. 

Hixnx Jfetra .ffiiirjr v ^aat JIu\at iTutrar (1874) L. It. 1 I. A. 167, followed. 

Kiuanxi TasiUJt r. Adi Suetii Patil ... ... ( 1009 ) 31 Bom. 139 

VATAN— 'TJeyiJahon A'r/qf 1827-“2'rt»ni/er ofProperti/Aet {JPo/18S2), fee. 43 
’—Duh^at Pofan— d/ortyaye — ^itiseytieijl tnlar^tmeni of t\i msrfjnyorV ettale 
• p-.*-'* f'-s-j •■'^'•*dthe property agaiiut the mirt~ 

. . . I ", . . » • ^ a an know tbat the proparty which 

■ . an hereditary ofBeo andinilion* 

1 ' ' * ‘ . • . Subsequently to the mortgage the 

estate of the morigigor was enlarged ao as to be alienable in the life-time of 
the holder. After tne enlargement tlie mortgigee hsving rltimed to hold the 
property against the heir of the mortgagor, 

Zfeld, that the mortgagee took only such esUte as the holder of, the Vatan 
property was capable of conveying to the mortgagde at the time of the mortgage 
and that the mofigagoe could not claim to retain the property in virtne of the 
mortgage after the death of the mortgagor. 

GiKOaBtie. BaWaNT... ••• •*« (1000)84 Bom. 175 


TVIDOW— ly widote'^Content by the body of reverttoneri— Tranter for 
legal neeenify^Trantaiiion for ooneideration^Gift'—PaTiial rrfingw»V*meB< 
by vidoxe^dlindu laie. 

See Hiitvo Law ... m* •«» ««• 1^5 


■VVOP.DS AND PHBiSESs— 

" Decree in the suit,” meaning of. 

Ste DfKKEAK Aobicoltusists’ Reue? Act 
“ hlanaglng Officer.” 

Bee GufABAT TALuKoan’s Act ... 

“ Talakdari Settlement Officer.” 

See Gujarat Talusdar’s Act 
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... 142 
... U2 
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Judge’s Court, to refund tho money obtAincd by liim in execution 
from tho Small Cause Court. Such nn order could only bo 
made if it \vas*ncces?ary for the ends of justice or to prevent the 
abuse of the process of tho Court. Wc do not think that it can 
bo said to have been necessary for .either purpose because the 
opponent had already a decree which he was entitled to c.xccute 
in the First Class Subordinate Judge’s Court. \Vo, therefore, 
set aside the order with costs. 


OfiUr set aside. 

O. D. 11, 


APPELLATR CIVIL. 


Stfoi't Jn^ttre Chandivarlnr and Mi'. Justice Henhii. 

KPJSIIXA TAIfHA.TI (oBinrsAt DErBSOiNt), ArmtiHT, i>. ABA 
SlIF.TTI PAUL (ontoiKii. PiAiRTirr), nEsroscrxi.* 

Transfer of rrojitrt^ Act (IF of tSSiJ, teethn 5i—Sah—Comjiromhe— 
Zand worth test than Its. 100-^Rt!}is(ra(ion of deed, or detivtiy of 
potiettion not necessary. 

The terms o{ a compromise alTeetinga cbtm to land of the ralue of less than 
Its. ICO TTore reduced to V riting. The document was not registered, nor was 
the transaction accompanied by dellrcry of possession. Tho material provisions 
of tho deed were bh follows : — 

“ You and we aro co-sharers In your nnd out Und, Sur\’ey No. 20, there is 
awell. Therein you and we have a joint share. Partition is to be made 
Including it. After tho said (survey) number is dividcal, we shall give 9 pands 
more from our share nnd loth of ns shonid pat up a bandli (embankment) in the 
middle of the well, and possession and enjoyment should be carried on nccording 
to our respective shares. According to this condition wo should not can«e 
obstruction to each other. One who will act in contravention of this ogreement 
will be able to roirahurse loss nhicli in.ay bo caused ” 

The lower appellate Com t regarded iho transaction as a sale which under the 
p^o^isions of the Ti-ansfer of Property Act (IV of 1882) required delivery of 
possession in order to validate it. 

Nefd, that the teiins of the deed did not bring tho transaction within tliC 
category of a sale, .-xs defmetl In the Transfer of Property Act (IV of 1832). 

* Second Appc. 1 l K . 911 of lOOS, 
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Held, farther, that the docament in question merely embodied a compromise 
between the parties and was in effect an ncknowledt'ment of existing; rigiitsj 
and that therefore no delivery of possession was necessary. 
liani Jilcica Awicor v. jRani ffitlas AutcarOi, followed. 

Second appeal from the decision of B. 0. Kenned}’, District 
Judge of Nasik, modifying the decree passed by R. K. Bal, 
Subordinate Judge of Siiinar. 

The plaintiff sued to recover from the defendant a certain 
piece of land, alleging that it was his ancestral land and had been 
unlawfully occupied by the defendant. 

The defendant pleaded ownership and long possession. 

On the dth August 1902, the parties had entered into an 
agreement, which ran as follows: — 

“You and wo are co-sltaicrs. lu your and our laud, Suiroy No. 20, there is a 
well. Therein joa nud we have a joint share. Partition U to bo nia'lo 
including it. After the said (surrey) unmbor i? divided, we shall giro you 
more from our sliaro nud both of os should pntup a landb (embaiilf 
ment)in tlio middle of the nell and possession and enjojujfut sho’dil be carried 
on according to our respective sljatcs. According to this condition we should 
not cause obstiuction to each other One who n ill act m contravention of this 
agreement uill be able to reimbnrso loss which may be caused. TVo have pa&red 
this agreement of our ff<o will acd pleasure." 

This document was not rogKicred, nor was it ftccoinpanied by 
delivery of possession. Tlic value of the land nfFected by the 
compromise was less than Rs. 100. 

The Subordinate Judge found that the plaiutifT had been 
orvner of the land in dispute but that he had given a portion of 
it to defendant in pursuance of n compromise. lie decreed the 
plaintiffs claim to the lands excepting the portion of it covered 
by the compromise. 

On appeal, the District Judge held that tlio document was 
ineffectual ns it was not registered and was not accompanied by 
actual delivery. He therefore awarded plaintid’s claim in 
full. 

The defendant appealed to the lligli Court. 

(U (1S74) I.K.ll.A. 157ali) ICC. 
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li. S. Pt.ti'iit. with Maituhiai Xau^b^ni, for the nppcllatit,— 
The transaction docs not amount to a *^6alo” as defined by 
section 54 of the Transfer of Properly Act, No " price lias 
been paid for the land ; see TAininn^idiehariar v. lianganalha 
It is only a compromise. It is based on the assump- 
tion of an antecedent title and is acknowledgment of the same: 
UdMi Meten Knxear v, Hunx llnhti Ktiirar*-^K 
Delivery of possession is, therefore, not essential to make the 
transaction valid. The land being wo*th less than Rs. 100 the 
document need not bo icgistcrcd. 

D. A, Khare, for the respondent. — The words in the deed 
ate : — *' he shall give you 9 fandt more from our share.” There 
being thus no consideration the transaction is a gift. If there 
is consideration it may amount to an exchange. The transaction 
cannot stand ns the document is neither registered nor 
accompanied by delivery of possession. 

CiLlNDAvAnKAH, J.— The document (exhibit 29) which embodies 
the terms of a comptomisc between the parties has been 
apparently treated by the learned District Judge os a sale, 
which under the provisions of the Transfer of Property Act 
requires a delivery of possession in order to validate it. But 
the terms of the deed do not bring the transaction within the 
category of a saU, as defined in that Act, The document in 
■question merely embodied a compromise between the parties, and, 
as held by the Privy Council in Hani ileira Kutear v, 7?ont Hulat 
Kutcar^'^f the nature of a compromise is that it is an acknow- 
ledgment of the existing rights of the parties. No delivery of 
possession was necessary in this ease in order to give effect to the 
compromise. That being the only point argued here, wo reverse 
the District Judge^s deciec and restore that of the Subordinate 
Judge with costs both of the second appeal and the appeal in 
the lower Court on the respondent. 

Decree reversed. 
n. B. 
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APPELI-ATE CIVIL. 

Hcfore Sir Hasil Scott, St., CHcf Justice, and 2(r. Jnsike Batchelor. 

PURUSHOTTA5I HAKGOVANDAS, legal befee&entativb of deceased 
GIRDIIAItljAL HARGOVANDAS (oeiginal Plainiii’p, Jddomo'T- 

CBEDIT,.,E), APPELLAKT, t>. RAJBAI, LEGAL EEPItnSEZITATIVr OP DECEASED 

THAKORE HIRAJI DORATSANG (oBigixal Bcfendjnt, JudomeST- 

LEbTOb), EE.SP3^^>ENT.* 

Citii JProcerlure Code (.iet JCIV of IS82'), sections 335, SSO^QuJardt 
TululJur's Act (Bom. Act VJ of ISSS), sections 38, SOB and 3oE0 ) — 
Decree against T\\l\tldiir~^E.<ccuti<fl\-~Decrcc transferred to Tcdakidn 
Settlement Oficer — Notification of management — Submission hij persons 
havingeiaims— Application for the continuance of the execution proceedings 
against Me hgat repi'csentaUve of the deceased judgment-dtUor-^ 

Certificate under sedicnSOE of ihe-Cuiardt ^'dluJcddr's Act {^Bonit Act VI 
of 183S)’-Hanagiug Otfieer-^TdluK-ddri Settlement Offeer> . 

^Vilon execution proceedings nre eomniencei ngainst a jui3groewt*debtor, 
tlioy can be continned after his death by substituting the name of the legal 


• First Appeal No. IPd of 1D08, 

(U Sections ‘J5 And R, R of the Uajardt Tilukdar’a Act nic ns 
2S. (H WitU the sauction of Govcmmeut» Ibo TdluViliil Sett'eueut Ofneer or 
any other ofBccr appointed b>' Goxernmeut for this purpose luny, upon the wHttcu 
application of a tiloliddr in this hebaU, talco charge of such tJIttkddr’s csinte and 
keep the saire epder his u anagetnent for such period as nmy be agreed npon. 

(2) ^Hicrc a tJlnldfrl estate IS held bj cO'jharcrs in uuilividccl shares, an npplica* 
lion slgDftl by CO sharers holding an aggregate interest of not lets thsn tlirec-fourths 
of the nhole estate sliall, for the pnrposes of suh-Bcction (Di ho deemed to he an 
applicalion by a t&lahdir in respect ol stjch estate. 

23B. (1) Wlcrc any tiloLil&ri estate has been taken under management by 
Go> etntnent OQiCcis under section 26 or 23, the Managing OiRccr may publish in the 
Bomlrg Gocemmsut Oostffe and In such cibcr iriMiuer as the Govtinw in Connell 
may by general or special cider diiccl, n notice io Uoglish and also in the Vernacular, 
calling u^ion nil the I'CTsons haring claims against such UluhiUr or his property* to 
»3bmit the same la writing to Mm within six months from the date of the publication 
of the notice. 

(£) tVhfiv the Mataging Officer !s satltficd that any claimant was unable to comply 
with tbc notice published Milder subsection (11, Jic may nllosv Lis claim to be 
lubmUted at any time oftcr the date of the expiry of the period fixed therein; but 
nny such claim shall, iiotnithatandlng any law, contract, decree or nwiird to the 
toutrsr)’,craM; to carry lulcrtfl from (he date of the expiry cf mhIi period until 
fibiut'iicn. 
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roprc'ctitaUri) hi jilico of that of tluMlrC'a«c-l judgmonlilclitor In tlie»i'p11callon 
foi cxcontlcn. It is not noccssary to tile ft frcslmiiplicaiion under Iho provisions 
of section 235 of the Ci\il Procedure Code (Act XIV of 1BS2). 

ilirjf^and ITur/irarnfa* v. AaifitrcIrtHrf .KosiVas 0), csqilained. 

The cflect of section 2PK of the Gujarat Inlnid.-lr’s Act (Doin. Act VI of 
ISSS) is that before the execution of a ilectce can be proceeJed u*ith the Court 
must be satUfied that the dccrec<laim his been duly Ruhmllted. If the ofliccr 
certifies that it has l>cen duly submitted there is an end of the matter. If he 
tires not so eerlify, the Court must wait for one month frouj the dale of the 
receipt by the olficcr of an application for ft Cctlificate, and upon being satisfied 
that the claim has been duly Euhimtted in acconUnco with the provisions of 
section 29B of the Gnjar.U Talukdit’s Act (Bom. Act VI of 18SS) It may then 
proceed with (be execution. 

The expression ‘managing olficcr' in section 29E of the Act it merely a 
compendious term for “ the T.Uuld.-lri Scltlemcnt Officer or any other officer 
appointed by Government to take charge of the TSlukddr's estate ftnd keep the 
same m his inanageincnt ■’ referred to in ecotion 28 of tho Act, and where the 
©nicer who takes cluirgc of the estate and keeps iho same in bis management is 
the Talukdiiri SetUcinout Ofliccr, the ‘reanaghigotficcr’ is merely asynonym 
for ‘Tulukddri Settlement Oflicer,' 


(3) Evcry'claim against soeh Ulukdlr or bis property (other than a claim on the 
lart of (■usciiiicmt) not niLir.i't(xt to the ilataglng Ofliccr in compliance with the 
notice pnbluIicJ un<1ei eulfscctloii (1}, cr allowed to be submitted under snb-scction 
(2h shall, save in the cases provided for b> section 29F, tub-section (3), danse (e) 
and by sectioas 7 and 13 of the Indian Limitation Act, 1877, bo deemed for all 
pnrpotcs and (in all occasions, whether dnring the cODtinnance of the management 
or aftenrards, to have been duly discbargc*!, uulcsa is any snit or proceeding 
institnted by the claimant, or by any person ciaimtog under him, in respect of any 
such claim, it is proved to the satisfaction of the Court that he was unable to 
comply with the notice published under snb-scctiou (1), 

20E. (1) On the publication of a notice under section 29B, sub-section fl), no 
proceeding in esecut’On of any decree against tbe tilukdsr whose estate is taken 
under managemeut or his property siisU be instituted or continued until the decree* 
holder files n certificate from the managing ofliccr tliat the dccrec'claiin has been 
duly submitted, or until the expiration of one month from the date of receipt by the 
managing officer of a written application for such certificate, accompanied by a 
certified copy of the decree. 

(2) Any person holding a decree against sneh tfilnlcdir or his property shall be 
entitled to receive from the Managing Officer, free of cost, the certificate rcqnired by 

sub-section ( 1 ). 

(3) 
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1009. Where an application leUMng lo a claim 13 presenteJ to the SuborJinate 

Judge and is foi warded by him to the Tilukdilri Settlement Officer, it amounts 
to a submission of the chaim in wriling within the meaning of section 29B of 
Bajbai Talnkdari Settlement Officer is also the managing officer. 

First appeal against the decision of Chunilal Lallubhai, First 
Class Subordinate Judge of Alimedabad, in an execution 
])roceeding, Darkhast No. 549 of 1896. 

One Girdharlal Hargovan filed a suit, No. 63 of 1893, in the 
Court of the First Class Subordinate Judge of Ahinedabad to 
recover on the mortgage of the Bhatkonda Taluka the sum of 
Bs. 8,935 frem Thakorc Hiraji Dolatsang and his four co-sharer 
Talukdjirs of the Bhatkonda TjSluka in the Ahmcdabad District. 
The Subordinate Judge dismissed the suit. On Appeal, No, 14 of 
1S94, the High Court, on the 2Cth August 1895, reversed the 
decree and allowed the plaintiff^ claim. By consent of parties 
the High Court passed a decree against Tliakore Hiraji Dolatsang 
alone. 

On the 25th June 1896 the plaintiff Girdharlal presented an 
application, Darkhast No. 549 of 3896, for the e-xecution of the 
decree socking to recover the decretal debt, Rs. 8,926 and costs, 
Bs. 1,378, in all R«. 10,308 by sale of the inorlgaged property. 
On the 8th July 1896 the Court passed an order for the sale of 
the mortgaged property and transferred the execution 
proceedings to the Collector under section 320 of the Civil 
Procedure Code (Act XIV of 1882). The Collector forwarded 
the proceedings to the Talnkdari Settlement Officer who was 
invested with the powers of the Collector under the said section. 

In the year 1905 the Giijaidt Tdlukdor’s Act (Bom. Act VI 
of 1888) was amended by' Act IT of 1905. Under the powers 
conferred by section 29B, which was added by the amending 
Act, the Talukdrtri Settlement Officer publislicd notices in 
September 1905 calling upon the creditors of the Blmtkonda 
estate to submit their claims to him, (as lie l)ad already token up 
the management of the whole of the Tdlukdari estate by a 
previous notification), within the sis months prescribed by the 
section. In the month of January 1907 and before the expiration 
of the period of six months from the date of the notification the 
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ju(l'»mcnt*(lcblor Thakorc lliinji Do'alsaiij; nnd lus son Hnjnji 
lliraji diet! leaving tlicin surviving Hal Ilajba, widow ofllnjnji 
and dauglitcrdn-law of llimji. In the mcnnwliilo, that is, 
between the date of the notilication and the death of the 
judgment'debtor, the judgmenl*creditor had presented two 
applications to fJjo Court for the eTcculion of the dccri-o am} 
those applications were forwarded hy the Court to the Tdlukddii 
Settlement OfTiccr with its endorsement that the oxcciition should 
proceed. 

On the 3rd July 1007 the judgment-creditor applied to the 
Ccurt that Bai Ilajba was the legal representative of the deceased 
judgment-debtor and praj'e*! that the execution proceedings ho 
carried on ogain'^t her. The Court forwarded this application 
also to the TaluUdari Settlement Ofliccr who filed it along with 
the papers relating to the execution of the decree in liis oflice. 

On the bth July 1007 the judgment-creditor, in compliance 
with the notices published t‘y the Tnlukdrtri Settlement Officer 
under section SOB of the Gujiu.dt Talukditr's A.ct (Bom. Act YI 
of 1838), submitted Ids claim to that oHlcei* and applied that It 
may be registered under the section. But the Tdlukditri Settle- 
ment Officer on the next day rejected the application on the 
ground that it could not bo registered ns it was not made within 
six months of the publiciition of the notice?, and along with the 
npplicition sent back the whole record of the execution 
proceedings to the Subordinate Judge. 

Being dissatisfied with the order of the Tdhikdilri Settlement 
Officer, the judgment-creditor urged objections against it before 
the Subordinate Judge who dismissed the application for execution 
on the grounds that the legal representative of the deceased 
judgment-debtor could not be brought on the record of the 
existing proceedings and that the application could not be 
continued as a certificate under section 29iil was not produced by 
the judgment-creditor. The following are extracts from the 
Subordinate Judge’s judgment : — 

Kow the first point is whether the legal representatiee ot the decesised 
judgment-dehlor Hirajl can he hronght on the ivconl in this execution matter. 
J.b It. 18 Bam SStshow? that Bections 391 to 372, Civil Procodnre Code, do 
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uot lelflte to proceedings in execation bstveen Uie judgnj 0 nt*credUor and 
judgment-debtor and tbat fbe course open to tbe judgment ■.creditor h by M-ay of 
application to execute the decree against the legal representatire of the deceased 
as provided for b 7 section 321 of the Ciril Procedaw Code. Thxss the legal 
ropresentatire of the deceased Hiraji cannot be brought on the record in his 
darldiasfc matter and the dwrlchast cannot proceed, there being no one on the 
record to represent tho deceaseds estate The next qoestjon is regarding the 
certificate. Section 29Bof Act VI of 1S3S provides On tho publication of 
ft notice under section SSBjsnh-section {!) no proceeding in exeention of any 
decree against the tilufcdar whose estate is taken nnder management or his 
property shall be instituted or continued until tho decree-holder files a certificata 
from the managing officer, that the decree claim has been dnly ^submitted or 
until the expiration of one month from the dote of receipt by the managing 
officer of a written application for such cert ificate .locompanied by a certified 
copy of the decree, fco. Thos tho production of certificate from the iD.inagin7 
officer is necessary for contmuance of tbe darkhast. 

» » « # t » * 

The plaintiff's own conduct shows that the estate is under tho mnnagemeDt 
o! tbe Tidnkddri Settlement Officer and that he had not snbmitted hU <daitu 
witbiu fill month« of the publication of tbe notice. The certificate sent by this 
Court when tho executive matter was transferred to the CoIIcotcr Mnnot be 
. held as submission of the plaiotitTs olaim within the mcaniog of section S?R 
of the Tdhkddri Act Thependingof the eiecotioD-mattcr before the TSIuk* 
diri SetUomeat Officer also cannot form any excuse for not enbrnitting the 
claim. The claim Is required (0 he submitted to the 3Xa^.^gCT nud not to tho 
ngrat of the Collector executing the deeree Thns tbe pending of the darlchast 
before the Talakddri SetlJcincol Officer cannot cteuw tlie plaintiff and tho 
liarkbast cannot be continued without the niausging officer's certificate. The 
mausging officer did not oUow the plainliff a claiin to be submitted after lbs 
expiration of six mouths. Under section 29B (2) of the Talukdlri Act no suit 
or proceeding IS institutwl by the phsinlJff In respect of the claim not allowe<l 
to be sabmilteJ by the managing officer and I do not think I am justified in 
deciding the question 09 to tho inabdity of the phdnliff to comply with tho 
notice. 

Tho jndgment-credrtor appealed. 

Z. J, S^(ti for the appellant G«tIgmcnt-creditor).-.The 
Subordinate Judge lm9 held that as the judgment-debtor died 
after the application for execution "was presented and proceedin'^ 
in execution had commenced, t!ie proceedings could not bo 
continued against his legal tepresentative relying on the rulin" 
in Ilirnc/iaxiJ v. AWwrcjT«rfP>. Ihit the cfTict of that ruling 
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bos been misunderstood. TIjc proceeding^! tan bo continued 
against the legal representative and the name of the legal I’cicjiiot* 
representative is not required b^* law to be brought on the record. r. 

Sections o61 to 372 have l>oen held not to apply to oxccutiou 
proceedings. Section 231 of the Civil Procedure Codo gives the 
right to continue the proceedings against the legal reprcscnlntivo : 

UiracJiand llarjivandat V. Ilattnrchand Katida%^^\ Jethaniar v. 

Tandt/a Ftilia^'K 

After the execution proceedings were Inansfcrrcd to tho 
Tdlukdfiri .Settlement OiTicer under section 020 of tho Civil 
Procedure Codo, the Gujarrft Tdlukdnr's Act was amended in 
1005 by Act II of 1905, so that when sections 29 A to 29E added 
by the amending Act, came into force, tho proceedings were 
pending before him and he had notice of our claim ; so, no 
further submission was ncccss.iry. Wo furtlior rely on two 
applications made by us to tho First Class Subordinate Judge 
which were duly forwarded by him to the Tdlukddri Settlement 
Officer before the expiry of tlio six months from tl»o dato of tho 
notifications. On coming to kuow of the notlOcations wo mado 
an application as required by section 29B bnt tho Settlement 
Officer rejected it as beyond time. An issue was raised in tho 
lower Court as to whether there was sufficient excuse for tho 
delay, but no finding was recorded on the issue. Wo submit that 
our claim was already before the Talufcd.tri Settlement Officer by 
reason of the execution proceedings pending hoforo liim at tho 
date of tho notifications and tho two applications mentioned 
above were a sufficient compliance with requirements of section 
29B. That section does not require the submission to bo mado 
in any particular form. 

In the present case the Tilukddri Settlement Officer was himself 
the Managing Officer referred to in section 29B. Even ns 
Tsllukddri Settlement Officer ho had to manage tho estate and ho 
had already taken up the management. Though tho designations • 
arc different, the hvo capacities were merged in the same indivb 
dual and our claim was lying before him either as Jlanaglng 
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Officer or Tdlukdari Settlement Officer, We rely on Purthetfam 

V. Earhhamji^^K 

Ooyaji with R. IF* Resai for the respondent (legal repre- 
sentative of the deceased judgment-debtor), — Section 224 of 
the Civil Procedure Code under which the case was decided 
contemplates a fresh application to be made by the judgment- 
creditor when the judgment-debtor is dead and the decree is 
sought to be executed against his legal representative. No such 
application was made in the present case. The judgment- 
creditor sought to continue the same proceeding against the legal 
representative by having recourse to the provisions of sections 
361 and 372 of the Civil Procedure Code. This could not be 
allowed. The ruling in Hirachand Sarjivandas v. KaiturcJiand 
shows that those two sections do not relate to 
proceedings in execution. The language of section 284 shows 
that the application must be made to the Court which passed the 
decree and not to the Court executing the decree. The ruling in 
Jeihaiihar v, Pandya Fulia^'^ bos reference to a judgment-creditor 
and not to a judgment-debtor. 

It was argued that as the proceedings wore already ponding 
before the Talukddri Settlement Officer, no further submission* 
was necessary. This argument is based upon an assumption 
that when the amending Act was passed or when the notifications 
were isiucd the proceedings w’crc lying before the Tfilukddri 
Settlement Officer. About that time all the papers in the cjse 
were cither in the Courts at Ahmcdabad or in the High Court 
in connection with the litigation relating to the quantum of the 
judginent-debtops share. The two applications relied on were 
made after the notice was issued under section 29B, so they 
cannot affect the case. 

It 13 only nn accident that the Tdlukddri Settlement Officer 
happened to bo the Managing Officer. Under section 230 of the 
• Civil Procedure Code several matters are sent to the TdJukddri 
Settlement Officer for execution. The duty of the Managing 
Officer is a branch of Iho work of the Settlement Officer.*' It 

(») (1909) 33 bom. 413. (jJ ( 1933 ^ js Kom. S21. 

W (1500) 2 Com. L. 1’.. 8S7, 
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cannot be cxpoctcil that wbcncvcr proceedings' ore sent to liim 
under the Civil Procedure Code, he should at once make inquiries 
and find out whether such proceedings refer to any managed 
estates and see whether they amount to notice. 

Under section 29 E the execution proceedings can neither bo 
commenced or continued without a certificate from tho Managing 
OfBcer. If any proceeding is sent to him under section 320 
of the Civil Procedure Code, he would return it to the Court and 
the dccrce*holdcr must produce a certificate. In tho absence of 
such certificate, tiie execution cannot even continue. 

Shah in reply. 

Scott, C. J, Tho appellant applied to the I*irst Class Sub- 
ordinate Judge for the disposal of an application for execution of 
a decree obtained by him so long ago as the 26th of August 1895. 
The application for execution was made on the 26th of June 1896. 
Tho mode in which the assistance of the Court was sought was by 
sale of tlic right title and interest of the mortgagor in the mort- 
gaged property which was the subject of the suit. On the 8th 
of July 1896 an order for sale having been passed the proceed- 
ings were transferred to the Collector for execution under 
section 320 of the Code and by him to the Talukdari Settlement 
Officer upon whom the powers of the Collector under that 
section had been conferred. The judgment-debtor was a Taluk- 
dar having a small share in a Talukdari estate, and it was in 
order to have that share realised by sale that tho application 
had been made for execution. 

In the month of September 1905, under the provisions of the 
Gujarat Talukdars Act (Bombay Act VT of 1888), section 29B, a 
Noti6cation was issued stating that the whole of the Talukdari 
estate had been taken into the management of the Talukdari 
Settlement Officer and that persons having claims upon Talukdars 
or their property should submit the same in writing to the 
Talukdari Settlement Officer. Previous to the date of that Noti- 
fication the Talukdari Settlement Officer had taken the estate into 
his management under the provisions of section 28 (2) of the Act. 
Before sis months had expired from the date of the Notification 
Under section 29B, the judgment-debtor died. The date of his 
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1909. death ^vas 21st Januaty 1907, Between the date of the 

ihiBvsnoT- Notification and the dale of the death of the jndgmcnt-dehlot 

two applications were made to the Court by the judgment-creditor 
Tvimi. that the execution of the decree might be carried out, and those 
applications were forwarded by the Court to the Talukdari 
Settlement Officer with endorsements directing that the esecution 
should proceed. 

On the 3rd of July 1907, the plaintiff applied to the Court 
stating that the present respondent was the legal representative of 
the deceased judgment-dohtor and praying that execution might 
he proceeded "uith against her. That application was forwarded 
by the Court to the Talukdari Selllement Officer and was filed hy 
him in the file of documents relating to the execution of the 
decree in his office. 

On the 5th of July 1907 the plaintiff applied to the Talukdari 
Settlement Officer to have the claim registcTcd under section 
SOB of the Act, but the Talukdari Settlement Officer x*eplied the 
folloudug day that the claim could not be registered as it was 
not made within six months of the publication of the notice 
under section 29B. Having come to this conclusion that 
Officer returned the whole of the documents filed hy him. to the 
Subordinate Judge slating that under the provisions of section 
29B the claim of the judgment-creditor must be deemed to have 
been satisfied, and that therefore nothing more could bo done 
under the execution proceeding. 

The plaintiJf objecting to that decision of the Talukdari Settle- 
ment Officer complained to the Subordinate Judge. 

The Subordinate Judge has held that the plaintiff cannot 
^uccccdiu his appUtatiou for two tcasious*. first, because, the 
application cannot bo proceeded with as the judgment debtor 
is dead : and secondly, because, no certificate under section 29E of 
the Talukdars Act has been filed. 

As regards the first point, the conclusion arrived at by the 
Subordinate Judge is staled by him to bo based upon the 
authority of the co-vc of JitracAand Ilurjivaniiai v. KaHurcAanif 
inicn that case is examined it will be found that it is 

0){16?3)18 Bom. S21. 
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no ftulhority for the conclusion nrrivctl ftt by the learned Judge. looo. 

It decides that scclious COl to 372, Civil Procedure Code, do not ppnrsnoT- 
relalo to proceedings in execution, nnd that therefore it is not 
necessary that tlio records of the suit should be amended on tho Runit. 
death of the defendant after decree, but it nl«o shows that where 
the judgraent'debtor dies after decree the proper course is to 
apply under section 23 1 to the Court which passed the decree for 
liberty to continue tlic execution proceedings against tho legal 
representative of the judgment-debtor. This is exactly the course 
which had been followed by the phuiitiir in the present ease by 
his application of the 3rd July 190?. 

Xo authority has been cited to us in support of the contention 
that execution proceedings already commenced cannot bo con- 
tinued after tlio death of the judgment-debtor hy substitution of 
the name of the legal representative in place of that of tho 
judgment-debtor in the application for execution. 

^Yo think therefore that there is no objection to tho continuance 
of tho c>;ccution proceeding against the present respondent 
without fresh application under section 255. 

The second point upon which the Subordinate Judge came to a 
decision adverse to tho appellant is the point based upon the 
fact that no certificate of the managing officer such as is 
contemplated under section 29E of tho Tolukdat^s Act has been 
filed in tho Court. 

This section provides that before execution can bo proceeded 
with, one of two tilings must have happened; either a certificate 
from tho managing officer that the claim has been duly submitted 
must be filed, or one month must have elapsed from tho date of 
receipt by the managing officer of the written application for 
such certificate accompanied by a certified copy of the decree. 

One of the points which was made on behalf of tho respondent 
in supporting the judgment ofjthe lower Court was that tho 
managing officer mentioncdjn section 29E is a different officer 
from tho Talukdari Settlement Officer who has the charge of tho 
proceedings in execution and therefore a claim which came to his 
knowledge as the officer charged with the execution of tho decree 
would not be within his knowledge as managing cr. Tho 
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19Q9. managing oiEcc\: is lio\7cver merely a compendious term used 

UEC8UOT- in the Act for ‘^tho Talukdari Settlement Officer or any other 
officer appointed hy Government to take charge of the Talukdat’s 
Eajba.1. estate and keep the same in bis managements^ referred fo in 
section 28 of the Act, and where the officer who takes charge of 
the estate and keeps the same in his management is the Talukdari 
Settlement Officer, the ^'managing officer is merely a synonym 
for ‘‘ Talukdari Settlement Officer/' 

It was next contended on behalf of the respondent that section 
29E gives to the officer, whether he be the managing officer, as 
distinct from the Talukdari Settlement Officer, or to the Talukdari 
Settlement Officer, the sole right of deciding whether or not a 
claim lias been duly submitted in reply to a notice issued under 
section 29B. 

As the result of the nomsubmission of the claim would be a 
statutory discharge under section 29B (3) of the claim of the 
decree-holder, if such a power were put into tlie hands of the 
officer whoso duty it is to manage the estate and free it from its 
liabilities, it would have the effect of making that officer a judge 
in his own cause. This is a result which can hardly have been 
intended by the legislature, and we think, therefore, that section 
29E must mean that before execution of a decree can be proceeded 
with the Court must be satisfied that the decree-claim has been 
duly submitted. If the officer certifies that it has been duly 
submitted there is an end of the matter. If, however, he does 
not certify that it has been duly submitted the Court must wait 
for one month from the date of the receipt by the officer of an 
application for a certificate, and upon being satisfied that a claim 
has been duly submitted in accordance with the provisions of 
section 20B, it may then proceed with the execution. The 
section cannot mean that a decree-holder without making any 
attempt to submit a claim may apply to the managing officer for 
a certificate that ho has submitted a claim and after waiting a 
month may go to Court and demand execution of his decree. 
The construction which wo put upon the section is one which 
attributes to the Icgisloturo both fairness and common sense. 

Tlio next question which we will consider is, whether in the 
present case a claim has been submitted' to the Talukdari 
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Settlement Officer in accorJfincc vrilh the provisions of section 
SOB. That section provides that the ofliccr inny call upon persons pcar^furr. 
having claims to submit the same in writing to him within six ***' 

months from the date of the puhlicalion of notice. The group JU/aAr. 

of sections to which it Iwlongs provides machinery for the 
mscertainment of the liabilities of Tnlukdars who'-c estates aro 
taken under management. 

It is not contended that the officer htts issued any requisition 
under section 29Cj therefore all that the plaintitT must show is 
that he has within six months submitted his claim in writing. 

Now we know that the ptaiutifi’a claim for execution of the 
decree has actually'bccn before the Talukdori Sellleincnt Officer 
from the month of July ISOG, thatis to say, for a period of 13 
years, and we know that two written applications were made by 
the plaintifi within six inontlis of tlio date of the issue of the 
Notification under section 29B, and were in the onllnary course 
of execution proceedings forwarded by the Subordinate Jmlgo to 
the Talukdari Settlement Officer. It is contended on belmlf of 
the plaintiff that either of those applications is a written notice of 
the claim. 

No form of Notification of claim is prescribed by the Act, and 
as the only object aimed at by the legislature is that the officer 
should be informed of claim against the estate, there is no reason 
why any written notice of claim, which is submitted to the 
managing officer should not bo held to comply with the require* 
ments of the section. 

In our opinion the applications, dated the 6th October 1906 
and the 22nd of December 190d, are sufficient notices in writing 
of the plaintiff’s claim. 

The plaintiff, although he has thus satisfied us that he has 
submitted notice in writing of bis claim in complianco with the 
provisions of section 29B, has not been able to show us that he . 
has obtained a certificate from the officer or has applied for one 
mote than a month before the date of his application to the 
Court. "We think that we ought to give him on opportunity, 
now, of applying for a certificate from the managing officer, and 
ve think that having satisfied us that a cloim has been made 
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1009. "managing officer ” is liowcver merely a coinpenclious term used 
PxjRcsuo^ in the Act for ‘'the Talukdan Settlement Officer or any other 
officer appointed hy Government to take charge of the Talukdar’s 
BiJDAr. estate and keep the same in his management referred to in 
section 2S of the Act, and where the officer who takes charge of 
the estate and keeps the same in his management is the Talukdari 
Settlement Officer, the " managing officer is merely a synonym 
for *' Talukdari Settlement Officer.'^ 

It was next contended on behalf of the respondent that section 
29E gives to the officer, whether he be the managing officer, as 
distinct from the Talnkdari Settlement Officer, or to the Talukdari 
Settlement Officer, the sole right of deciding whether or not a 
claim has been duly submitted in reply to a notice issued under 
section 29B. 

As the result of the non-submission of the claim would be a 
statutory discharge under section SOB (3) of the claim of the 
decree-holder, if such a power were put into the hands of the 
officer whoso duty it is to manage the estate and free it from its 
liabilities, it would have the effect of making that officer a judge 
in his own cause. This is a result which can hardly have been 
intended by the legislature, and we think, therefore, that section 
20B must mean that before execution of a decree can bo proceeded 
with the Court must be satisfied that the decrcc-claitn has b^en 
duly submitted. If the officer certifies that it has been duly 
submitted there ia an end of the matter. If; however, he does 
not certify that it has been duly submitted the Court must wait 
for one month fronj the date of tJio receipt by the officer of an 
application for a certificate, and upon being satisfied that a claim 
has been duly submitted in accordance with the provisions of 
section 29B, it may then proceed with the execution. The 
section cannot mean that a decree-holder without making any 
attempt to submit a claim may apply to the managing officer for 
ft certificate that ho has submitted a claim and after waiting a 
month may go to Court and demand execution of Iiis decree. 
The construction whicli wc put upon the section is one which 
nttribntes to the legislature both fairness and common sense. 

Tlio next question which we will consider is, whether in the 
present case a claim has been submitted to the Talukdari 
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Settlement Officer in accordance with llic provisions o£ section 

29B. That section provides that the ofliccr may call upon persons ^uaranoT. 

having claims to submit the same in writing to him within sis 

months from the date of llic publication of notice. The group iu^oai. 

of sections to >Yhich it belongs provides mochinery for tho 

ascertainment of tho liabilities of Tulukdnrs whose estates arc 

taken under management. 

It is not contended tlmt the officer lias issued any requisition 
under section 290, tlicreforc all that the plainlitT must show is 
that he has within six months submitted hi.s claim in writing. 

Now we know that tho plaintiiPs cloim for execution of tho 
decree has actually'bocn before tho Talukdari Settlement Officer 
from the month of July IS9G, timtis to say, for a period of 33 
years, and we know tliat two written applications were made by 
tho plaintiQ within six montlis of tho date of the issue of tho 
Notification under section SOB, and were In the ordinary course 
of oxocutlon proceedings forirardcd by the Subordinate Jwlgc to 
tho Talukdari Settlement Officer. It is contended on behalf of 
the plaintiff that either of those applications is a written notice of 
the claim. 

No fonn of Notl/ication of claim is prescribed by the Act, and 
as tho only object aimed at by the legislature is that the officer 
should be informed of claim against the estate, there is no reason 
why any written notice of claim, which is submitted to the 
managing officer should not be held to comply with the reguire- 
raents of the section. 

In our opinion the applications, dated the 6th October 1906 
and the 22nd of December 1906, are sufficient notices in writing 
of the plaintiffs claim. 

The plaintiff, although he has thus satisfied us that he has 
submitted notice in writing of his claim in compliance with the 
provisions of section 29B, has not been able to show us that he . 
has obtained a certificate from the officer or has applied for one 
more than a month before the date of his application to the 
Court. "We think that we ought to give him an opportunity, 
now’, of applying for a certificate from the managing officer, and 
we think that having satisfied us that a claim has been made 
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loco. under section 29Bj he will be entitled to receive a certificate 
PuKusiioT- that officer. If, however, he does not receive it we direct 

the Subordinate Judge, after the expiry of one nionth from the 
Eijeai. date of the application for certificate, to proceed with the execution 
of the decree. 

We reverse the order of the lower Court and send back the case 
for disposal in accordance with this judgment. 

We think there ought to be no costs of this appeal as the 
appellant has not produced the certificate and the respondent 
has failed in his contentious. 

The other costs will be costs in the execution. 

Order reversed. 

G. B. K. 


appellate civil. 


Before Mr. Justice CAanJavarlar and Mr. Justice Jleaton, 

CHIt AGANLAL BHAGWANDAS (owoinAt OrronrsT No. 2), ArriLtAXT, 
V. PPANJIVAN SIUVLAL and OTflrns (ohioinal Pititioxebs anu 

HEIRS OP oniOINAt PtAlNTirr), IlESrONDENIS.* 

THE COBLECTOn OP SUBAT (obiqinal OrroNESr No. 1). ArrsLiANT, i\ 
PHAKJIV.VNDAS SHIVLAL and others (obioinal PetitioXers}, 

P.ESrONDtNTS * 


Bensions Jet (MXIIIof sections C,S,11 — Toiia i^iras alloKJiice—. 

Biire/taie of the nyhts to receico allowance at o Court sale — The allotcanet 
entered the name of th<- purihaser — AppUtalion heirs of the purchaser 

to reecivc arreais of allowance— ‘CcrUfcate of Colleeter. 

It directed l.y a decree that the purchaser at a Court Pale ofaToda 
Ciir.Js allowance fehouhl recover from tho Collector tlic amount due for an oat's 
of tlio iilloMaiico from tho dale of hia jiurcluaisc. Au application to execute 
ihi;d«rca made in 18G1, in coiisequcjico of which the dociec-holdcr’s 
iianitf va-i entered m tho Colloclor’a boohs as iho person entitled to tho allow 

a*ic? ill «jucvdon, and the .arrears tip to ISC 1 Mcro pahL In 1003, the decice- 

h<;M''i’Bl]eirsnj»jdicdtothc Court to ucover tho arrears of allowance th.at 
lul l n m.aincd nnjnhl pince 18?G. Tim Collector contended that tho apldi* 
c-iiion cotild not bo entertained in the ab'cnco of a eertific.ito from the 
Collector under tli« |»Tt»isions ofnecdai, € of the Poadons Act, 1871. 


" Joint AppcjU KoJ. 70 and 107 yf iroi. 
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J/f/c/, oTomiling the oonlcntlon, ihal lbci*>wcr of Uj*! Oolleclor Dialer the 
Act lud liwn exliATitlcd nud ihm; no di«er»*ion /or itilnpiccr to c»<ttl*e 
either under the Art or the rulr% *0 far the •p|>licanl*a rishl lo rccorer the 
arrears tliat hid become due in the lifetime of the hut holder, was concerned, 

Ilthl, further, that if lho«e amount# rcmaincl uoptiil, the Collector held 
them for and on Ix’half of the lut holler, m monera doe to him, and a# 
moneja DieiYfiTe rocoTcrahir on liii death l»y his heir# Independently of any 
fjne'tinn arhith mij’hl ari«e under the lVn«io»# Art 1671, or the rate# framed 
thereunder. 

Ari'EAL from the decision of Dftynmtii Oidumal, District 
Jud^c of Sufnt, 

E.kccuUoii proceedings. 

Tlio decree sought to be executed was passed on tho 22nd 
Februaty 1860 by the Judicial Coinraittco of tlio Privy Council. 

Tho judgment ia reported in 8 Moore*s L A., p. 

A money decree was passed against ono Utodia Bharmalsingji 
Kooversingjee, who wa.s entitled to two annual Toda Oiras 
allowances. In execution of this decree tho allowances were 
put up to sate at a Court auction ond purchased by Shambhulol 
Qirdharlal on tho 24th December 18?D. Under tho deeds of sale, 
the pufchaeor was to receive every year tho amounts of tho said 
Giras from the Governioont Treasury and no ono was to object 
thereto. 

Shambhulal Girdharlal then tried to get the payments made to 
himself, but failed. Eventually ho filed a suit in 1843 agoinst 
the Collector of Surat, whereby bo prayed {inter alia) that tho 
Collector might be ordered to enter tho said Giras allowance in 
the plaintifi’s name and pay over to him tho arrears thereof. 

The case was finally decided in the Privy Council. Tho decreo 
directed, among other things, that— 

“All tho moneys which haro been paid into tho ZillaU Court of Surat, or 
the Sudder Dewaneo Adalat by tho reapondent, tho Collector of Barat, or by 
the Qovcnjment on Ids bchaU on account of the Toda Qltas pajabl# from 
Purgunna Olpad, together with all accumulation# thereof ought to be paid 
or transferred to the appellant and in caw no #uch pnymenta ihiill have been 
made into the Zillah Court o£ Surat or the Sndder Dowanoo Adalat on such 
account, thon that tho CoUortor of Sunt onght to bo ordered to pay forth* 
with to the said appellant tho amount due for arrears of tlio said Toda Gir»» 
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1909. from tlie time of the purcliase tiertof by him, together with simple interest 
CHniOAyiTi, thereon according to the usual rale allowed by the said Conrt.’’ 

PuiNjiTAs# Shambhulal having died, liis son Lalbhai, the manager of his 
'firm, applied in 1864 to recover the arrears of the Toda Giras 
allowance. The arrears up to 1864 were paid to him and Lalbhai's 
name ^vas entered os the person entitled to the Toda Giras. 

To recover further arrears, Lalbhai applied again and 
recovered them up to 3895. 

. Lalbhai died in 1895. At his death, the Collector entered the 
name of his son Biiagwandas; but the latter also died and 
further arrears remained unpaid. 

In 1903, the surviving members of ShambulaVs firm applied 
to the Court to recover the arrears of the allowance from 1896 
to 1902. They also prayed that their names should be entered as 
the persons entitled to the allowance. 

This application was resisted by the Collector of Surat who 
contended aha that the applicants were not entitled to prefer 

the application in the absence of a certificate under the Pensions 
-Act 1873. 

• Tlio District Judge overruled the contentioDS set up by the 
Collector and ordered payment into Court as follows 

(1) of Its. 2,429 plus i of 791'3-10 (arrears of the allowance 
flora 1896—1902) ; 

(2) of the amounts duo for the Hale after 1902 with interest 
up to the date of the order : and 

(3) of the amounts that might become annually payable after 
the date of the order. 

The opponents appealed to the High Court. 

G. S. Hao, Acting Government Pleader, for the appellants 
(opponents). 

Jlmnioii (ivith M. N, lleita) for tho respondents (opplicants). 

CnASDAVAUKAn, J. — ^The first point argued in support of these 
uppcals is that the order of tho District Judge, directing tlio 
Collector to -pay tlia amount mentioned in tho darUail into 
Court is not tustainablr, having regard to tlie Pensions Act and 
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the rules fmmcil under it. This argument rests upon n mtsnpprc* 
hension of the nnturc of the linhiiil}* of the Collector, which is 
in dispute, and of the payment into Court which he has been 
directed to make. Itisadtniltc'l hcforeus,nnd, indeed, the Court 
below has found upon unchallenged evidence, that the amount, 
which is named by the applicants in the present had 

become payable to the deceased llhagvandas during Ins life-time, 
because he had been recognized as holder of the Hak by the 
Collector under the Vensions Act. The power of the Collector 
under the rules framed under the Act had been exhausted, and 
there was no discretion for that ofTiccr to exercise, either under 
the Act or the rules, so far as Bhagvandas* right to receive the 
allowance for the years in dispute was concerned. If the amounts 
somehow remained unpaid, the Collector held them for him and 
on his behalf, ns monies duo to him, and as monies therefore 
rccovcrahlo on his death by Ins heirs, independently of any 
question arising under the Pensions Act or the rules under it. 

The District Judge has gone beyond the dnrMasi in making 
an order in his decree as regards the amounts that may become 
annually payable after the date of his order. The question was 
not raised, and indeed could not bo raised, by the present dar- 
Hast, with reference to tlioso amounts. They stand upon a 
footing different from that of the arrears claimed in the darHast. 
Presumably and indeed probably these amounts payable in/vlure 
would be recoverable on Bhagvauda-i’ death by the person recognis- 
ed by the Collector according to law. Whether that is so or not 
we do not decide, but that is a question which cannot bo decided 
unless it arises actually for adjudication. This direction in the 
decree ought to ho struck out. 

The order as to interest cannot be interfered with, because there 
can be no doubt that the amount was wrongly withheld. As to 
■the rate of interest, that is entirely a matter of discretion. 

The learned Government Pleader also addressed ns on a ques- 
tion 03 regards the rights of the co-sharers inter te with reference 
to the amount which the District Judge has directed to be paid 
into Court. The District Judge has merely directed the payment 
of the amount into Court without deciding the rights of the 
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claimants and their co-sbawrs inter se. The question as Icwhat 
is to become o£ that amount after payment into Court has been 
made, that is, to what particular person it is to be paid, has yet 
to be decided. Therefore we say nothing upon that point. The 
decree will be modified by striking out the portion relating to 
amounts that may become annually payable- In other respects it 
is conhrmed. Each party will bear his own costs of this appeal. 

The same order governs Fii'st Appeal No. 107 of 1905. 

Decree viodijled. 

II. in 


APPELLATE CIVIL. 


before SirlSciitl Seoit, Kt., Chief JutHcf, and Mr. Justice liaUhehr. 

^’AVLAJI SABDARIIAL (orioikal D£FES'I)ani), AprcLt.vxT, v. RAMA 
DIIO>’DI (QJUOlKll- PlaIKTIPF), RESrONpENT.* 

Delihan .J^rieuIturUti* Detif Ad i.YVJI' of 1870), section 13D, 
clause {•‘i) (U — 5‘«it by morl<fagor for account’— Apjdioaiion for redemption 
dtene in appeal— Redemption decree pasted by Court tn appgal^2?ecrre 
in the suit— Interpretation. , 

la a euit for an account brought by a moiJgagOr nuder th<‘ provKIons of 
tlie DrkLban Agriculturists’ Relief Act (XVII of 1870) the Court Found tint a 


• Second Appeal Ko. 3S cf lOOf. 

(I) Section 15D, claurcs (1), (3) and (3) of Uio Dckklian AgrlculturUti’ Itelicf Act 
(SVII of 1870) niu as follcw j — 

15 D. (1) Any agricollurut whose prorerly Js lucrtgaged may sue for an 
account of the amount of principal and interest remaining unpaid on llio mortgage 
and for a decree declaring Chat amount. 

(2) When any such sultia IrcogU the amount (If any) remaining unpaid sbsll 
l>c dctomlccd nndcr Uicsairc rohs as v-onli bo applicable under tins Act if the 
tnoitgsgce had aoed for tlio rccOTcry of tho debt. 

(3) At any time before the decree lathe suit is aigned, the plaintiff may apply to 
tbe Court to j«ss a dcoco for the redemption of the mortgage, or the mortgagee, 
If h« would then hare breo cnlUted to sue for forccloiura or sale, may apply totlio 
Couit to pass a decreo forforcd>iireor sale (n theca'cma^ le), Icitead of a 
decree BJcrtly declaring tho amount remaining unpaid, and the Cjtirt may, Iflt 
Ihiflici dt, grant the applicatieo. 
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HuMIiAV SKIlli;'. 

•"im cf IK KO j5lAin1.fr !<' Ill" TJi» rf''fcnKnl 

Tl# flj'jrlkt' Onil, r.n IIj" j-bi'lIfT* pj-pli'^Alitwi t^iat lii< mil 
ilioiild b« frr»ffl at nil? for jimi'-Jh »Vrr(» f-r rrtli'Tnj’lion cn 

rarmcni pf B% 4P.:-0 \ j thr |o I?.? i!^frT,'I»'L 

The ilcfcnJml jirtfrti’p.l n fCfnii<I ej*jw“al f-ntmUnj? ihil Uic imti!* •'Ihe 
^ecire in the »tit ** in lol', rUnw (■''.)»f the Art tc'anl d'^rrc in the 

rrijinal Cocti and net «! the Coail ><1 Aj-j-^ il. 

Urldt diMiii«.inp the KepoH'l app«a1, tl»-»t «lirn thed"cree pf the lower 
il rcrcr*cd mrifl in apjKviI, ih'' «I<vttv of Iho arj»*lljtc 
Court hccoiiK*! Uie iteern ill the fwii trhieli i* to t*e eicmicd in cxecnlioH 
rroecedinjf. 

Second nppeal front the decision of Gulrtbdas Lnltltw, Tirct 
Claw Subordinate Judge of NA%ik with appellate powers, 
varying tlic decree pa-ssed by V, 1>. Joglekar, Subordinate Judge 
o! Pimpalgaum. 

The plaintiff sued under the provisions of section 151) of 
the Dehkhau AgricuUurisU* llcHcf Act (XVII of 3879) for on 
account of the amount due on a icgistcrcd mortgage bond for 
Its. ICO, dated the Jrd April 1897. 

The dcfcDCo was that the profits of the lond were not sufB- 
dent to cover even the interest duo on the principol. 

The Subordinate Judge took the account and found that 
tts. 100 were due by the plaintiff to the defendant under tho 
mortgage. He, therefore, made a declaration accordingly. 

The defendant appealed and at the hearing of tho appeal, tho 
plaintiff (the present respondent) applied to the Court that his 
suit should be treated as oue for redemption and a decree should 
bo passed for the redemption of the mortgaged property. The 
appellate Court granted the application and passed a decree in 
tho following terms 

'I he decree of tlie Lower Coort is rened and it is hereby directed that tho 
Tilainliff do pny to the dcfeiidnut Es, 49*2-0 (forty-nine rupees «'ind two niinas} 
and bis costa in both tho Coarts on 121h April 1009 and the defendant do 
deliver posgession of the plaint lands to the plaintiff on the date ftforesaid, free 
from all iocumbninccs, that the defendant do deliTcrsuch documents as ho 
may have relating to the lauds, that in default of the pIsintiQ matiug Uie 
payment on the due date, the defendant may apply for a proper order under 
paragraph 2 of Section lOB of the Pekhhan Agriculturists’ Belief Act, that 
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the sum of Its. 49-2*0 shall bear inteiest at IS per cout. fiom 13th April 1909 
tlU satisfaction and the defextdani shall he liable to render accounts of the 
profits, &c.,till delivery of possession. The plaintiff (lespondent) bears his costs 
thronglioat. 

Defendant preferred a second appeal. 

R. R, Resai for tlie appellant (defendant) Tins was 
originally a suit for account under section 1 5D, clause (1) of 
the Dekkhan Agriculturists* Belief Act and the amount duo 
under the account was declared by the first Court in its decree. 
The plaintiff was satisfied with that decree and ho did not 
appeal against it, nor did he present an application to the first 
Court under section 15D, clause (8) of the Act, The words 
in the clause are specific — “before the decree in the suit is 
signed** which cannot mean a decree in appeal. 

[Batchelor, J.: — What benefit is there to the defendant 
whether the decree for redemption is passed in the present suit 
or in some other suit ?] 

Under the Act the defendant is not liable for the surplus 
profits and if he continues in possession until the result of a 
separate suit h© will bo benefitted to the cstenfc of the profits 
which he will get till then. \fo want to take advantage of 
this peculiarity though it may be apparently unfair. 

ilT, R. Rodaa for the respondent (plaintiff) : — The words 
“ the decree in tire suit ** in clause 3 of section 15 D of the 
Dekkhau Agriculturists* Relief Act do include the decree of 
the appellate Court because an appeal is a continuation of tho 
suit. Those words mean any final decree W’hether of the first 
Court or of tho appellate Court. 

Scott, C. J.: — The only point wliich wc arc called upon to 
decide in this appeal is whether tho learned Judge of tho 
appellate Court ^Yfts right in passing a redemption decreo for 
the plnintilT on his application when tlm case came before him 
in appeal. 

It is nrgued on bclmlt oC tho oppellont thnt tl.c words of 
section IhD, clause (3) of the Dckkiian ARricuiturists’ Relief 
Act arc only ensceptiUo of tho interpretation which ho con- 
tends for, nnmciy, thnt "the decree in the suit" means tho 
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dccroc of the original Conti nri'l nol of Ibo Coutt of Appeal. 
It would follow tlial if llio Conti of ftpp'*a1 rovers’ll tlie «l»'crcG 
of the lower Court rn«l pa»-*f'’l nn cnlircly new ilfcrc*' it would 
not be “the decree in the ^uit" tliougb it would !•« the otdy 
existing decree capable of execution. If l!ic wordi Iind I>cou 
“ a decree ” there would have I'cen more force in the argument. 
^\Tien tlic decree of the lower Court ia reversed in nppc.al, or 
varied in appeal, thodccreo of the lower appellate Court bccomca 
the decree in the cult which is to l>e cxectito<l in execution procccyl- 
ings, V’e, therefore, think that the leanicti Judge of the 
lower Court act-cd within Ida powers in granting the application 
of the plaintifT for a decree for redemption. 

AVe dismiss tlic appeal with costa. 

App*nl dimiiseil, 

Q.n. 11 . 


APPELLATE CIVIL. 


Ptfore Sir Seeth A'<., Chit/Jutdee, amt 2lr- J'Htiee Satehdor. 
8IIAXKAP. EAMKRISIIXA CnOLKi\R (oBioiXAt Pi*JXTirr), ArrxLUST, 
r. KRISIINAJI GANESII DADE aud othbbs (oBJOtsAi, DErayaAKts), 
Bbspoxdests.* 

DelTchan AgrieuUuniU' Jtelitf Act {XVIl of 1S70), $eet{on 5, ela?rse£(l)— 
Amtnding Act {XXIIl of JZafwcT^ir* District — Mort^a^e of 2881-^ 

Suit for aceaunt-Agriculluritt- 

Tho plaintiiT irliosc land and rceldenco ^aa In Batuugiri District executed a 
mortgage in tke year 1881. The Dekkhan AgrlcuUoiisU’ Belief Act (XVII 


* First Appeal Xo. lOC of lOQS. 

(1) Section 2, claaso 2 of the Dekkhan Agncnltarists’ Ilelief Act (XVII of 1870) 
lUQSasfoIlows:— 

>• In conEtming this Act, unless there is something repugnant in the subject or 
context, the following rules shall be observed nanieljr : 

Ist • • • • • • • 

S'«0S(f.—Tn Chapters II, HI, IV and VI, and In section 65, the term “Agrionl. 
turist," when used with reference to any snit or proceeding, shall include a person, 
who, when any part of the liability wbich forms the anbject of that snit cr proceed* 
>ng was Ineorrecl, was an agricuUnrist within the xccnnlag of that word n* then 
defined by law. 
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ol 1879) 'which extenled to tho districts of Poona, Sakdra, Shoilp'ar and 
Ahmednagar, was not applicable to the Batnigirl District in tbe year 1881. 
In the year 1896 the plaintiff brought a suit for an account of what was due 
on the mortgage under the proriaions of section IS (D) of tho Act (XVII 
of 1879) and contended that he was an agricnlturUt in 188l» that is, when 
the liability under the mortgage was ineurr^d. 

Held that tho plaintiff could not sue under section 15D of the Act (XVII of 
1879) as he was not an agricuUmist within the meaning of the Amending Act 

(XXIIl of 1881). 

The expression “ then defined by Jaw” in sectiou 2, clause 2 of the Act (XVII 
of 1879) relates to the time when any part of the liability was incurred. 

First appeal from the decision of V. N, Rahurkar, First Class 
Subordinate Judge of Ratntigirk in Suit No. 108 of 1906. 

The plaintiff, who alleged himself to be an agriculturist witliiu 
the meaning of section 2, clause 2 of tbe Dckkhan Agriculturists' 
Belief Act (XVII of 1879), brought the present suit under 
section 15D of the Act for on account of seven mortgages 
ranging from the year 1835 to 1881. Tlio first six mortgages 
were passed by the ancestors of the plaintiff and tlio seventh 
was passed by tho plaintiff himself on the 4th November 1881, 
Tho plaintiff alleged that ho was an agriculturist both when ho 
executed tho last mortgage and when the suit was instituted in 
1906. 

The defendants’ creditors denied the plaintiff’s status as on 
agriculturist. 

The Subordinate Judge found tlmt the plaintiff was not an 
agriculturist either at the time of tho suit or at the time when 
the liability w’as incurred within the meaning of section 2 of 
the Dekkhan Agriculturists' Relief Act (XVII of 1879). Do, 
therefore, dismissed the suit as tho same could not be entertained 
under section 15D of tho Act. Tho following W’cro his 
reasons : — 

In detoniilnlrg the italns tlio iocene of tlio family must ho lahon into con* 
fiilcralion. Tlie non*agricultnr#l income derlrwl by tlio family is Ri, 720 a 
jw and tho aziicnltnral Income Is Its 1C5. Tin) principal aotirto of Hrcllhood 
at tli« tirec of the init was cridentij oihor than agriculture. D.-vinllff was not 
an agriealturiit at the irstitntion ofth® suit. It is contciided that the pldntifi 
can come in under dso*/* 2of ecdlon 2 of the Dekhimn AgricuUnri'la* Ib lief 
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Acl and was an agricnUonVl at Ibc tim*' « htn the lltldHtj- itm jncaiTcd, 1. 1 , 
at tho time of Ibe taortgaffo cf tl.o ^th XoTcmlTr ISSl. 

. The nit foracconnt order atclion 15D fall? under Chapter III. It one 
of the nits referred to In clanfe 2 of arct'on 2. Tli* terta B;:TieoUnr»t when 
need with reference to auch a anit inclodei a portion, who, when any part of 
tho liihilitr, which form* the Fnhjo'i of lh<* tail, waj inenrre*!, was an agricul* 
turist within the meaning of that word tt» thtn tttjinti ly taw. 

The term ‘agrlcnlturi't * his undergone torenU changes. It was by Act 
XXII of 18S2 that tho person, who was .m pgrifoUarUt at tho time when the 
liahUlty was incniTcd, was Inclnilrd in tho term ‘agricoltnrist Tho |Krson 
Lad to establish his lUlus of an agricultnrmt os defined by tlut Act. If a 
person incurrt'd a liability in 1680 ho Iia'l toprorc tliathccame within thedcfini* 
tiaa given in tho Act of 1652 To avoid tho loconvcnicncs and lurdship the 
present wording was introduced in 1895 by Act Vl of !6W. Tho words 
‘‘within tho meaning of that word os then defined by Uw " were anbstituted 
for tho words “as defined in the first rule*'. Thus If n liability was inenrred in 
1660 theitatns in 1830 could lo citabhshed aceording to the definition given in 
the DeVkhan AgricnltnrisU’ Rollcf Act in force in that year and not in tho 
}cajo! Buib 

From the history of the uso of tho words “ as then doficod by law ” at the 
end of cUnso 2 it Is evident that by ‘ hw ’ is meant the Bokkhan AgricnltnrisU’ 
Belief Act and not aoy other Act 

On the date of tho mortgage of ISSl the Dckkban Agriculturists’ relief Act 
os fimended by Act XXIII of 1831 was in force in the four districts of Poena, 
Sitira, Sholipur and Xagnt, An agrlcultnrut within the meaning of that Act 
must have earned his livelihood by agrlcnltuio carried on within the limits of the 
said four districts, riaintiff did not carry on ogrlcullorc in any one of tho said 
four districts* Ho cannot therefcrc come in under clause 2 of section 2 of the 
Dekkhan Agrlculcurists’ Belief Act. The result of this constructio i is that 
a person residing outside the fonr said distn'cls and wishing (o come in under 
clause 2 must have incurred the liability subsequently to the extension of 
the Dekkhan Agriculturists’ Belief Act to his district. Plaintiff carried on 
agriculture in Batudgiri District to which a part of the Act was extended in 
1905. He cannot come under clausa 2 and consequently was not an agriculturist 
at the time when the liability was incurred within the meaning of section 2, 

The plaintiff appealed, 

B. A. Khare for the appellant (plaintiff). — ^Thc lower Court 
erred in holding that we are not agriculturist. Wo are agricul^ 
turist now. Cur income from agriculture exceeds our income 
derived from other sources. We were agriculturist when the 
mortgage of 1881 was executed. No doubt when the mortgage 
BlClG— 1 
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1900. 
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liability was incurred the Dekkhan Agriculturists* 'Relief 
Act was not in force in the Ratnagiri District but it is clear 
from the language of section 1 of the Act that the provi- 
sions of sub-section 2 of clause (i) of section 2 will cover the 
present case. The ruling in Mahadev Karayan v. -Tinayak 
Qanyadhar^^^ does not apply. That case was from the Poona 
District in which the Act came into force in 1879 and the liability 
was incurred prior to the passing of the Act. 

P. B. Shingne for respondents 1, 3, 7 and 8 (defendants 1, S, 
7 and 8) ; and 

P. D. BUde for respondents 2, 4, 11 and 13 (defendants 2, 4, 
11 and 13) w'erc not called upon. 

Scott, C. J.: — [His Lordship, after dwelling on another part 
of the case not material to this report, continued : — ] 

It is said that, at all events, with regard to one of the mort- 
gages in suit, namely, that executed in the year 1881, the plaintiff 
is entitled to maintain this suit because the second clause of 
section 2 of the Dekkhan Agriculturists* Relief Act provides 
that “ the term * agriculturist* when used wdth reference to any 
suit or proceeding, shall include a person who, when any part 
of the liability which forms the subject of that suit or pro- 
ceeding was incurred, was an agriculturist within the meaning 
of that word as then defined by law.** ‘‘Then defined by law*’ 
relates to the time ‘ when ’ any part of the liability was incurred. 
We, therefore, have to look to the definition of the word ‘agricul- 
turist’ in the year 1881, the date of the mortgage in question. 

“ Agriculturist** by Act XXllI of 1831 amending the principal 
Act was defined to be “n person who, when or after incurring 
any liability, the subject of any proceeding under this Act, by 
himself, his servants or tenants earned or earns his livelihood, 
wholly or partially, by ngriculturo carried on within the limits 
of the said districts/* In order to ascertain what is meant by 
* the said districts ’ wc turn to section 1 of the Act which in the 
year 1831 provided that the rest of the Act extends only to the 
districts of Pconn, S.4larn, SlioUpur and Ahniodnagnr. It follows 


01 |ltK»)33 Bom. COI. 
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Hint tlio plaintid \vlio«e land nnd ^\^0'5C residence wns in 
Ralnngiri ^Yns not nn ogricuUuri^t witliin tlic meaning of Act 
XXIII of 1681. 

For tlicsc reasons we affirm the decree of Ifie lower Court and 
dismiss this appeal with costs. Only one set of costs. 

Decree a^rmeS, 

a. IS. It. 


APPELLATE CIVIL. 


Uffore Sir BJtil Scott, JT/., Cklc/ JatUcc, and Mr, Jititiee JJatchetor. 

riLU jsiv APl’A NALVADE (obicikal PtAisTirr), ArrBttAXT, r. 
BAIUJI BiK XAP.U MAKG asd ASOtnER (obioisal DErssDAi»T‘»), 

ll^8^0SDE^T8.• 

JlindnLatc—Aliviation Jy uidou—Oonnnt the hodjj ^ rtver$\ontr»^ 
Tramferfor ntcettU^—Traneaetionfor co»»iVcrtj//pn— (7»/^— Ptfrn’ol 
, relinquiikment iy icWow. 

Tha gencriil pnneiple winch prohibils a Htoda widow’* alicDallon cf jmmoTO* 
alto property oUierwUe than for legal ncocssHy Is relaxed In eases where the 
comeot of the whole body of penoos ooostltutlng the next rarcrslon has been 
obtained. Tlio reason for tho reUxatiou is referred to the principle that the 
consent of the persons who would he interested la dlspating the transfer nQords 
good eyidence that the transfer was in fact made for jnstifying mass, that is. for 
legal necessity. 

Bajranqi Singh y. ManoLarniLa BalhshSmgM^^nnd Ttnagahv, (JorindP) 
followed. 

The operation of the principle is oixlinsrily limited to tmnsfers for considera- 
tion and cannot bo extended to voluntary transfers by way of gift where there 
is no room for the theory of legal necessity. It should not be extended to cases 
where the widow has msdo only a partial rellnqaishmeat of tho estate. 

Second appeal from the decision -of C. Roper, District Judge 
of Sdtdra, confirming tho decree of V. V. Tilak, First Class 
Subordinate Judge of SdWra. 

* Second Appeal 1^0. 1$3 of 1900. 

1 W (1007) 30 AlU 1. (»> (1900) 23 Bom. 12?. 


1909. 


tWAXElB 

IlAMKBtSnvA 

r. 

Kntiairijc 

Oakssu, 


1909. 
Oelo'-er J. 



166 


IJ'v'O. 

Pii.0 

p. 

Baoux. 


THE INDIAN LAW REPORTS. [VOL. XXXIV. 

One Appa Kalvadc died in tlie year 1899 leaving him surviving 
two widows Kondai and Chima, and Tanui daughter by Chima. 
Tanu had a son Narayan and a daughter Mukta. In the year 
1903 the two widows made a gift of four-fifths of their husband’s 
property to Tanu and retained one-fifth for their maintenance. 
Tanu’s son Narayau consented to the gift. After the gift Chima 
died during the same year. In the year 1904 Tanu mortgaged 
the property given in gift to her to Babaji bin Naru Mang to 
defray the expenses of legal proceedings instituted by the present 
plaintiff, the son of a separated nephew of Appa, for obtaining a 
succession certificate on the ground that he was adopted by Appa. 
The widows denied the adoption and the plaintiff’s attempt to 
obtain the succession certificate failed. In October 1904, Kondai, 
the surviving widow, adopted the plaintiff who in Juno 1907 
instituted the present suit to recover possession of the property, 
the subject of the gift to Tanu. The suit was brought agoinst 
the mortgagee Babaji bin Naru as defendant 1 and against Tnnu 
ns defendant 2. The plaintiff alleged that he had been in posses- 
sion of the property as owner but that defendant 1 as mortgagee 
of defendant 2 had brought a possessor)* suit against him and dis- 
possessed him in October 1906. 

Defendant 1 set up his title as mortgagee in possession under 
defendant 2. 

Defendant 2 denied the plaiutifl’s title and possession and 
contended that the plaintiff’s adoption was illegal inasmuch os 
Kondai had no authority to adopt. She further asserted her 
ownership under the gift by Kondai and Chima, 

The Subordinate Judge found that the plaintift’was the legally 
adopted son of Appa but he was not entitled to the property. 
The suit was therefore dismissed on the following grounds : — 

It will bo ebsemd tliat I’UinUfra adoption took place after the gift to 
defendant 2 and after th.. morlqaso to defendant 1. The defciulant 2 is in 
l>o^c»sion threngh defendant 1 of the land in dispnle if not of rmy otler pro- 
X'CTij eoinprifed in the gilt and Iho question is whclUct pUictiH « entitled to 
Kt aside the gift, 

AUhonph a son when adopted hy a widow enters at onco into the full right 
cf a nalnnl l»on> son, his rights cannot rclete lack to any earlier period, that is 



VOU XXSIV,] BOMBAY SHUIBS. 1G7 

towj, lliryii>f')lrTlt*.>bi?V tolli" iWtbof >f»TnP, Ttli 

odilion, p. 2i9, and I. U H. 5 B'wVay fD?. I’lic 

AnaJnptM »5n it bwnd Ij an alT^-atim tr.a'ltljrbitklf’pllTt inolirfrboforo n*^ur, 
bis adoption wilb the conaont of ppf*ont vb**, at lb* tin* of inch alioantion. 


wero lbs nett bcln and ewnp^z-nl to plrc t-atJdJiy |o tb" (ranMCtion : ^^aynt‘, 
7lh edition, pa^f CCJ, S57 and ei-S I- 1*. IbSiBoabay 12?, and D Bombiy Law 
Keportfr, p. 154?. 

Tbe allcnaiJon in tbe pre^onl «•-' ii a gift made not to a tlnnpcr bnl lo a 
dangblcr, nba wai tbo ncit rerenionary bc«r, and tbo foni*ntof llcdatightcr'a 
I Ibick cnongb, there being no other member of tbe family likely to bo 

intcrerted in dlfpnting the Iranaaction. 

On appeal by Ibc plninlifl tho District Jinlgc confirmed tbo 
decree observing; — 

The nathorUiw are, I thmk, qoiU: clear and coniUtent, Mr. Pat^rardhan 
(plaintiff-appcllanl'a pleader) mainly rcliea on a very recent ewo reported at 
10 Cob. L. II. 1020, hnt it doc* not in my opinion ntall hi* clicnL 

It is rot dirpnted tL*t the gift by plaintilTa adoptiro mollior received the 
express or Implied consent of all p:rioni trbo weto likely to dispnto tho tram* 
action. Thedonw wasdefendant Ko. 2, thcdanghtcrof Appa, towhom plaintiff 
^ adopted. 

On the demise of plamlifTa oioplivo mother, Apim’a estate would in tbe ©nlU 
nary course liarc dorolvctl ahwlnlely on bis danghter. Both the latter oad her 
son bare eonscnled lo the gift. 

Hence so queetion of necessity arise*. See 0 Bombay L. B. 134S. This view 
is consistent with everything laid down in lOBorobay L. B. 1023, The widow^s 
estate no doubt tonninated on her adopting plaintiff but ho is bound by any 
prior alienation consented to by tho reversionary heirs of Appa. 

The plaintiflf preferred a second appeal. 

.P. i?. for the appellant (plaintiflf) Tho lower Court 

Was wrong in relying on Bajran^i 5fii^rA v. Manoiarniha Saihih 
SinghS^), It docs not apply, as in that cose there was no adopted 
son's rights to be considered. The daughter's consent to the 
alienation was useless : Varjivan Uaugji v. Ghelji Gokaldat^. 
The consent of the daughter's son was also useless. He was a 
reversioner but not the only reversioner as in Vinayak v. 
Govind^^'i, 

til (1907) 30 AIL 1. (») (1881) 6 Bom. 663. 

(3) (lOCOj S5 Bom. 129. 
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P. D. for the respondents (defendants): — The inter- 

vention of the adopted son makes no difference. He has to 
accept alienations made by the adopting widow when they are 
either necessary or proper: Collector of Masidipatatn v. Gavali/ 
VencataNarrainapaJiS^^fMajliuklieeSalea v. Gokool Chnnder Choxc' 
dhrf-K When the nest reversioner consents, the alienation is 
proper: Hajrangi Singh w Manokarnika Bahhsh Singh^\ In the 
present case the daughter’s son assented to the gift, hence the 
ruling in Varjican Jtangji v*. Ghelji Gokalilas^^'^ does not apply. 
Thewlecisionin Vinatjak v. Govind^^'^ docs not affect the present 
case, as here the next reversioner after the daughter had consent* 
cd to the alienation within the meaning of Bajrangi Singh v. 
Uanokarnika Bakhak Singh^"^, Moreover, there is an acceleration 
in this case in favour of the next reversioner. The case was there- 
fore properly decided by the lower Court. 

Batchelor, J. “In this second appeal the facts are these. One 
Appa died in or about the year 189.1 leaving two widows, Kondai 
and Chima, and a daughter by Cbinia, namely, the second defend- 
ant. The second defendant 1ms a son, Narayan. In February 
1003 the two widows made a deed of gift of four*fifths of their 
husband’s property in favour of the second defendant, reserving 
theotlicr fifth for their own maintenance. In October lOOi Kondai 
adopted the plaintiff, who is the son of Appa’s separated nephew. 

The (jucstion is whether the plaintiff is bound by the aliena- 
tion made prior to his adoption. The gift was consented to by 
the defendant 2, the actual donee, and by Jier son, Narayan. 
The Courts below have accepted this consent ns u aufliciout 
consent on behalf of the reversioners likely to be interested in 
deputing the gift, and upon this ground liavo dismissed 
plaintiC’s suit. But wc arc of opinion that this ground cannot 
Kctvc to huslain the decree. 

The general principle which prohibits a Hindu widow’.s aliena- 
tion of innnovcnblo property otherwise than for legal necessity 
is, no doubt, relaxed in cases svhcrc the consent of tlic wliolc body 

0) (IFCl) 8 Moo. I. A. 159. (J) (1007) HO All. 1. 

(I) (15.^0)13 Jloa I. A, COO. (0 (18«lJCDom.t;C3. 

P) {I9CO) 55 ITrm. l‘Ai. 
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of persons con«lilulinf; tlie next ivvcr^ion Ims 1>coii oblAinc*! : wo 'Wo, 
tlie jud^ent of tlic .Tu'licml Committ'*' ih JhJnjn^! h'tnjfh v. 

IFanokarinh J^alhX 'vtiich refers with nppros'n! to tlio Piniij. 

decision of this Court in J'tnayjl v. Now in 

rinajai'i co^e the reason of lh«' relaxation, ns tlie law Ins always 
been undcrvtofxl in this Presidency, is referred to this principle, 
that the consent of the persons who would !« interested in 
disputing the transfer, afToril? g>>od evidence lint the Irnnsfcr wm 
in fact mndc for justifying cause, that n, for legal necessity. If 
tliat is the reason of the rule, it is clear that its operation must 
ordinarily bo limited to transfers for consi<lcrntion, and cannot 
appropriately he extended to voluntary transfers h}* way of gift, 
where there is no room for the Ihcoiy* of legal necessity. We 
niay add that we have been referred to no ease where the Courts 
have applied the rule to a gift. 

That is one reason why in our opinion the rulo upon which the 
Courts below have relied is inapplicable to the present facts. 

And upon another ground also it seems to us that this caso falls 
outside the rulo. For, ^YhclUcr the consent required bo moro 
accurately defined as the consent of tho whole body of persons 
constituting the next reverMon, as it was expressed in Sojronffi’s 
case, or as the consent of all tliose persons who would bo likely 
to be interested in disputing tho alienation, ns it is put in other 
decisions, it is clear that tho requirements of the rule have not 
been sutisfied here. For tho only consent which tho present > 
defendants can call in aid is that of the second defendant and of her 
son, 'Narayan. But the second defendant, in addition to being the 
actual recipient of the gift, is a Hindu woman, and the presence 
or absence of her consent is, in the words of Jenkins, 0. J., in 
Vtnayak v, Govind^^^ ‘^absolutely immaterial*’; nor can tho 
acquiescence of her son carry the defendants* caso any further. 

That being so, it is not possible to hold that wo Imvo here tho 
consent of “such kindred, the absence of whoso opposition raises 
a presumption that the alienation was o fair and proper one ’* j 
that is how the rule was put by Tlanade, J., in finayaF: v. 

Govind''^^ and the passage svtis cited without disapproval by 
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1909. Sir Andrew Scoble in delivering their Lordships* judgment in 
r:Lo £afrantji*8 case^L Applying this principle we find that there is 
3 ABAJI. nothing in the consent o£ the second defendant and her son which 
can properly deprive the plaintifi, another reversioner, of the 
right to question the alienation. 

Then it was sought to save the decree by reference to the rule 
which allows the Hindu widow to accelerate the succession by 
relinquishing her own interest to the next reversioner. But 
hero again it appears that an essential condition of the rule is 
absent in this case, where the widows relinquished only a four- 
fifths part of the estate. Such a relinquishment docs not satisfy 
the requirements of tho rule, which was expressed in the follow- 
ing words by the Privy Council in Behari Lai v. Madlo Lai 
AMt j '*It may be accepted-'*, said Lord Morris, 

"that, according to Hindu Law, the widow can accelerate tho 
estate of the heir by conveying absolutely and destroying her 
life estate. It was essentially! necessary to withdraw her own 
life estate, so that the whole estate should get vested at once in 
tho grantee. The necessity of tho removal of tho obstacle of the 
life estate is a practical chock on tho frequency of such convoy* 
nncos*'. Here tho retention of the onc-fifth part of the estate in 
the widow’s hands takes the case out of tho rule, and not tho 
less so because the retention of 3/5th part of the lifo estate is 
described as a provision for maintenance. It was suggested by 
f the defendants’ pleader that Mr. Justice Chandavarkar's decision 
in Ilnnsraj v. 'Bai Uoghihai*-^^ proceeded on a difTercnt principle, 
but if that case bo examined, wo think that it will bo found to 
lend no support to the defendants. For, so far from diverging 
from tho rule in Be?iari Lai's casc<*>, tho learned Judge expressly 
cites that case os his authority, and in conformity with, it holds 
no more than that the widow ” can, during her llfc-timc, convoy 
the estate absolutely to him who is the next reversioner*', Tho 
question, indeed, there was, not whether a partial relinquishment 
of the estate would be binding on tho reversioner, but whether 
tho widow had authority " to convey more than tho estate she 


W (1601) 59 Cal. 230 At n. 211. 
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lias*’ I cntl llial qap^lion xvAi rn pfO’.jn<l lli't llif* 

widen* llicro was l»oun'l In* tli^ jsprcial ftprcfmrnt rf wliicli 
specific performance was n;;ain»l Iwr. Tl-r tlfri«inn i», 

therefore, no aulliority for ext^ndm^ llif circfully pnrd'-d rule 
laid down by (he Privy Council to ta'o srhere the widow has 
made only a partial rclinfpn'hnunl of the <sialo. 

For these rca'ons we rover-o Ihc «!« erre of the lower nppcUitc 
Court ond decree the plalntiJFs with co'ts throughout. 

Dcctfi rifcutA, 
a. n. r. 


APPELLATK OlVJE. 


JJf/erf Sir Satil SroU, AY, Ot'/Ju$t%(t, n»d J/r. Jitslhe BeaUn. 

SUHAHAKA SHRI DAVLAT.SIKIIJJ, TJIAKORK SARKB or LIMDI 
(OBiQiKAL I)ErEND*ST 1), Arrr.usNT, r. KIIACIIAR JIAMIR ^I0^» 
(OBlQIXAt Pl.AJSTrrr), nE8rOXDKJ.T.* 

Pro*in«flI Small CauUt Cctirlt Jet (IXf</JS$TJ,$t<itanal€,S7, 5*, Behetlulell, 
Claufi4 (2) and (StSuit/or reeorery «/ efrfmn sum rrj’re$cTUinff a thare 
in the produee cfirtviotealle property-~Co^nitane» lythe Court of Small 
Cauiei-^Dceree Jinal—Jppeal — JurittUethn by content orpartict, 

A Bait for tlio rccorery of Its. I2*ll*0 reprcscDlIng ptaiutifl's sliaro in tho 
produce of inJiDOTPaUtf propert/ is o »»lt ioTJoooej had nnd xi’celred to Uio 
pUintiil'B Qso and is cognizable bj the Court of Small Causes oud tbe decree 
iii^ach a suit is final under Bcction S7 ofUlie PrOTincial Small Causes Courts 
AcKIXof ]887), 

Notwithstanding its finality .an appeal was preferred to the District Court of 
Ahmedabad, which Court entertained the appeal and reTeninf; the decree allowed 
tho plaintiff's claim. The defendant, theicopon, preferred o second appeal 
and at the hearing prayed that the second appeal tnight be treated as an applica* 
lion for revision under section 116 of the Civil Procedure Code (Act V of 1008), 
on the ground that the District Comt acted withont jorisdlction in entertaining 
tho appeal. 'Ibo respondent (plaintiff) Urged that a second appeal lay: and 
further that by reason of the conduct of tho parties and the fact that ibo 
appellant (defendant) had not objected to the jurisdiction cf the Plstrict Court, 
it was too Lato in second appeal to tahe tho point. 

* (.‘ccond Appeal Ko. 69S of 1937* 
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Mild, tKat the District Court Imd no Jnrisdiction to try the case apd the 
conduct of the parties oonltl not give it jurisdictiou. 

Jjedgard T. BiilKX) niid Meenalshi i\’fli£foo y. Snhramaniya Sasirii') 
referred to. 

Decree of the District Court revcracd act! that of the first Court restored. 

Secoi.’D appeal from the decision of L. P. Parekh, Judge 
of the Court of Small Causes at Ahmedabad, with appellate 
powersj reversing the decree of G. H. Vakil, Subordinate Judge 
of Dhandhuka. 

The plaintiff sued to recover from the defendants Rs. 12-11'6 
representing his share in the various items of the revenue of the 
village of Khambhada, alleging that some part of the land of the 
village was mortgaged to defendant 3, Thakore Saheb of Limdi, 
that the lands in the village were managed by the plaintiff and 
other sharers jointly with defendant 1, that defendant 1 paid to 
the plaintiff and other sharers their dues up to Samvat year 1955, 
paid notiiing in Samvat 195C owing to famine and appropriated 
all the proceeds for Samvat 1957, and that he had not paid the 
plaintiff his share. 

Defendant 1. Thakore Saheb of Limdi, did not admit that the 
plaintiff had a particular share in the revenue of the village of 
Khambliada and contended that the laud of the village was not 
mortgaged to him, that the plaintiff had no voice in the manage* 
ment of the lands in the village, that there was mi'yoindcr of 
parties and causes of notion and that the frame of the suit wtis 
bad as it was not brought in the name of the state of Limdi. 

Defendants 2, 3 and 5 admitted the plaintifPs claim. 

Defendants 0 — 20 were absent though duly served. 

Defendants 20—25 wore originally plaintiffs but they were 
afterwards made defendants at their own request. 

The Subordinate Judge dismissed the suit. 

The plaintiff appealed and the appellate Court found that the 
frame of the suit was not defective and sent back the ca^o to llio 
Subordinate Judge for fresh findings on the issues involved in 

(lS8fl) h. R. IS I, A. 131. (*) (If 87) 1.. R, H I. A, IfA 
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Ibcca^cnHor n-lmittin;: c-n I'-l.-ilf « f tl,'* i.MnliiT 

incrjlnry cxiilcnro 'tlijcli oH;;inallr rxclts'lf !. (Kt l1)C I»itnT- 

remand lljc Submlinnir dtrl;:'' fmiiil l!ial Onre 

Was proved and C''r1ill''d In' flndjrip«rn Ibe «l'i |lio f.pjv-llnl^ f«»j) 

Court whicli rcvfr*<'d (lie d'-errerf tbc J?ul«or<linali' dtid;;'; and Knirjti* 

allorvcd tlic pUmlir[’*i claim li lltf' rxlcnl ol It«. ll-B-O with ^**’*1* ^ 

costs ng-ain'-t defendant 1 . 

Defendant 1 preferred n ►rcond npjvcal. 

0. S. Hao for tlic appellant («Iefcndanl I). 

G. K. PflTtlJi for the respondent (plaintiff). 

Scott, C. J.— The plaintiff in this ease sued the defendant 
for Rs, 12-ll.G representin" his f.harc in the produce of certain 
immovcahlc properly of the vnlucof Us. •I5*0*0 winch was collected 
and lawfully received hy the defendant 1 in the Samvnt year 1057 
hut which in accordance vvitlr tho practice of previous years it 
was his duty to distribute partly to the plaintiff. 

The ease is in all respects similar to that of Damodar Gopat 
V. CZ/iKfarratt Balkrtihna AtfrrcO), 

It is a suit for money had and received to tho plaintifl's use. 

It docs not fall under clause (4), Schedule 2 of Act IX of 1887, 
in that it is not a suit for possession of immoveable property or 
for recovery of an interest in such properly, nor docs it foil within 
clause (31) because it is not alleged that the produce was unlaw- 
fully received by the defendant. That being so the suit was 
cognizable by the Court of Small Causes. 

Section 16 of the Provincial Small Causes Courts Act provides 
that “ save as expressly provided by this Act or by any other 
enactment for the lime being in force, a suit cognizable by a 
Court of Small Causes shall not be tried hy any other Court 
having jurisdiction within the local limits.” 

By section 32 of the same Act it is provided that so much of 
Chapters III and IV as relates to the exclusion of the jurisdiction 
of other Courts in suits cognizable by Courts of Small Causes 
applies to Courts invested by or under any enactment for the 
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timo beiD" in force tritb Ihe jurisdiction of a Court of Siuail 
Causes. i 

The plaint in the present suit iras filed in Uic Court of Second 
Class Subordinate Jud^o of Bhandhuka and Gogha rrho was 
invested witli the juri.sdiction of a Judge of the Court of Small 
Causes. He tried the suit and passed a decree in favour of the 
defeudants, That decree under section 27 of the Provincial Small 
Causes Courts Act was final. 


Jsotvritbstauding its finality an appeal was preferred to the 
District Court of Ahmcdabad. Tim Judge remanded the case 
and after the remand order hod been complied with again enter- 
tained tliG appeal and passed a decree in favour of the plaintiff 
for Ks. 11-8*0 and costs. 

Prom that decree an appeal was preferred to this Court. But 
on the appeal coming on for iiearing the pleader for the defend- 
ants submitted that the decision of the Second Class Subordinate 
Judge was final under section 27 of the Provincial Small Causes 
Courts Act, and that therefore the appellate Court of Ahmcdabad 
had acted without jurisdiction in disposing of the appeal and asked 
that hia second oj>pcal might bo taken to bo au application under 
section 116 of the Civil Proccdui'c Code in revision, 

It has been contended on behalf of the respondent that a 
second appeal doc-, lie and that it lies by reason of the conduct 
of the i>artic3, that ns the defendants bad not objected to the 
jurisdiction of the Ahmcdabad Court in appeal it was too late 
for them now to take the point that there was no appeal from 
the judgment of the first Court, and in support of that argument 
reference was made to Snwi Chnnder 2laxtra v, Krttio Rangim 
and rarameshtcaran Kanhudiri v. Vithnn 23mbran(lri^\ 

It appears to us tlmt having regard to the decision of the 
Judicial Committee in Lc'l^artl v. and in McenaTcshi 

XaUco V. Siilramuniya Sastri^*'\ \\’Q must accept the argument 
of the appellant and we must hold that the lower appellate 
Court bad no jurisdiction to ti^- the case and that the conduct of 
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Iho cm!. 1 n'll pv- il jnri.-I!clir.n. Tlic Jn'Iicinl 
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0 pa'S lint ovrr, llirtl, ItV r<‘a'''ji of (lie cour*^ mui) 

pursaed liy the prc-r-nl nppclIanU in the Hipli Cotirl, tliry liavc Kniiiii* 

waived the riglit wliicli they mt;:hlolhrrtvi<io have had to raise the 
<]Ucstion of ivant of jnri'diclion. Hiil llii^ view njipcfin to their 
lordships to be untenable. No mnounl of conrent under auch 
circurast^ncca could confer juri'diclion where no jurisdiction 
exists. Upon this i>oint it may be convenient to refer to the 
judgment of their IxDrdship-j deltvcrcd l*y lionl Wnlson in the 
comparatively recent case of L'^^ard v. 

Now avc hold upon the words of Ecclioii 32 of the Provincial 
Small Causes Courts Act that the exclusion of the jurisdiction of 
all Courts not vested with Small Cause Court powers is indicated 
in express terms, and the position of the appellate Court in 
Ahtncdftbad was that it was a Court where, in the words of the 
Judicial Committee, no jurisdiction existed. 

therefore, set aside tlic decree of the lower appellate 
Court and restore that of the Second Class Subordinate Judge, 
but having regard to the conduct of tho oppcllaot we make no 
order as to costs. 

Decree reversed. 


(t) (1880) L. It. 13 1. A. 131. 
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APPELLATE CIVIL. 

Before Sir Basil SeoH, Kt., Chief Justice, and Jifr. Justice Seaton. 

GANGABAI a>'d ixotueb (obioinal Ptiisrirps), Appiii-ants, r. 

BASWANT Dis BALLAPPA (obioisai, PernsDA^T), Rbsposdeht.* Oetotere . 

EegiUation XVI of 1827— Trantfr of Trofert^ Act flV of 1SS2), section 
iS—Beshgat Vatan — Sorlgage — SuVsequent tnlargemeni of the morigegors 
edite— Private propertgSortgagee's daitn to hold the property against 
the mortgagor’s heir. 

A mortgipeo of Desbgat Vataa know that the property irtlcli was nsortgaged 
to him was land appurtenant to an hereditary office and inalienable beyond the 

* yixet Appeal No. 75 of 1907. 
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Ufe-timo of tljic incumWnt. Snbs€qocntlj' to ilia moi-{gage tho est <tc of tlio 
mortgagor was enhrgcd so as to bo alienaWc in the Hfu-time of tbp boUci. 
Alter the enkrgemcnfc the mortgagee haTiog ebimed to hold the propcily 
against the heir of the mortgagor, 

that tho mortgagee took oiilysurli estate os the holder of the Vatan 
projwity w.\s capable ol con\ eying to the mortgagee at the time of the mortgage 
and «hit the inoitgugco c«'nld n«*t claim to rcUia the property in virtne of the 
mortgage after the death of the moitgagor. 

First appeal from the decision of M. 11. Nadkarni, First Class 
Subordinate Judge of BelgaHtn, in Suit No. 3S of lOOi. 

The plaiiitifi’ Hariharrav Nagnafch, who died while the suit 
was pending in the Subordinate Judge's Court, sued to recover 
from the defendants posscs'.ion of the land in dispute with 
arrears of rent and mesne profits, alleging that he held the 
land as mortgagee in possession and bad let it out to defendant 3 
under a rent-note and that the defendant held over tho land 
after the teimination of the tenancy. 

Defendant 1 admitted the rent-note and staled that about 
a month after the execution of the rent-note the plaintifT told 
him that he had do right to the land and desired the defendant 
to attorn as tenant tooue Mauiad Isakh walad Gowaskhan Dcsai, 
that he accordingly executed a rent-note to Itlanmd Isakh and 
paid him rent c\ avy year, that the plaiutiir fraudulently retained 
tho rent-note executed in his favour by the defendant and that 
the defendant wa^ not liable to the plaintiff for possession, rent 
or profits of tljc land. 

Mamad linkh 1‘cing joined as defendant 2 on the contention 
of dcFeudanl 3 ftn-jwcrcd that the lend in di'?putc was not mort- 
gaged to tho plnintill end was never in his possession, that 
defendant 1 held n portion of tho land as the yearly tenant of 
defendant 2 ond that the plaiotiff not having produced his 
morsgagfl-deed, nor basing given any description of it in the 
plaint he was uoablc to say anything with regard to the alleged 
mortgage. 

TIjo Subordinute Judge found tlmt the pinintiffwas tuorlgngcc 
of the lend in .suit end that he r.-ns not entitled to rccoccr 
poescMion or tho attcers of tout cltumed. lie, therefore, tejcclcJ 
tile suit end directed the partiee to hoar their own costs. 
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i« cot fr* a tJ * rjl.ll'l 2^^’< Il •'♦•ini 

lilt cn Clil r* >1*1 I'?} * n'>;« wj» c.»U iIj** H*r.\\ in •'•rofJinM nllli llm 

OoTcraacat •! it'ili Jm,'* iKy) Jo tl,a riT.- Hint llii 

>oU Unit l>' iorrrer witlioiil In'T.ai'i of j!,o Jo* or 

OTcr llif laM fiX'-I ao:«>acl tn-I ttjjlioot or »jtif •ll'in nti Jim 

pirl c. GoT<'ma‘*’st 81 to til" ri^liJi cf any t-Jglitfnl lioMcra Jlirrfof w)(»tj|ic)' 
»cch rgiti Ii’ra n'cnifl l»r jnlientAn<v, o-lojijlftit, n**l^'n'nent ti|' 

clh''rKlje. 

Tie taortjajje, exliiLit U'O, fei*«l to t» wlul «n t}if‘clf*iilh of (Im aprijiiit 
defesdant'i father, the tnott^agor. ttt.Tuii« 18^0 Ai n^Jiiinxt tho neditiil ilofenihuil 
and the Aulseqoent correction of the Banad hi 18'Hhythr) mlilUtou uf Ihn iintn 
mofltWQoJ alrOf.» caanot operaJo to ramlcr ft-fal/d heyoful jlm 
life-time. 


The representatives o£ the deceased plnititHF nppoalod, 
hntrarily tvitlj C. A. UcU for tlio appellants (plaIntinH). 
Xrr/lfj witlt X. A, Hhivetfirariar tox the respondents (ilufond* 
ants). 

The appeal tvas argued before Scott, C, J.,and Heaton, J., and it 
tv.as then contended on behalf of the appellants that thoSubordi* 
nate Judge ought to have raised an issue as to whether tlio 
land in suit, though originolly a Heshgat Vatan, continued 
to ho so during the life-time of the mortgagor or whether and 
if so when it became alienable. The following issues were 
therefore referred for trial to the Subordinate Judge with liberty 
to the parties to adduce fresh evidence:— 

(1) Whether the mortgage was a subsisting mortgage of the 
plaint property after the death of the mortgagor ? ' 

(2) Wliether the property ceased to be a Deshgat Vatan or 
inalienable beyond the life of tlie mortgagor in his life-time or 
if so, when ? ’* 


f 
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The findings of the Subordinate Judge on both the above issues 
were in the nfilnnative. He held that the lands ceased to be 
inalienable from 1862 and that the mortgage was a subsisting 
mortgage after the death of the mortgagor for the following 
reasons - 

The mortgagor, who waa owner in 1862, submilted on application (exhi* 
lit SCO) to Go\ei-nraent testifying his willingness to pay annas 3 in the 
ropcQ as Judi in Consnlemtion of the commutation of the right of service and in 
order that tho Vatan may bo continued permanently and that permission to 
adopt may for ever bo granted, 

Govemmont began to levy Jndi nccoidingly hut a Sanad was nt first issued 
in which there was tbo usual provision restricting nlicnation. ' He urged that ho 
was entitled to tho pi-oporty free of .iny restriction- The matter went up to 
Government and the Legal Bemembrauccr has in his report (sanctioned and 
adopted by Govemmont) given a full history of the caso and gave his opinion 
that since 1802 Goterument treated tbo property as the prii'ote property of the 
man. Under orders (exhibit 202) from Government tho Sanad originally 
tendered to the Vatandar was amended and the clause restricting alienation 
•was dropped. Tlie Sanad as it now reads does not contain any restriction 
sg-iinst alienation. 

It is urged for defendant No. 3 that tho Saoad iUelf describes tbo property 
os Vatan and tbet it lias boon so treated in the records of Government (eWe 
exhibit S3P) As to thU it appear* that Government does not moan to say that 
the property Im coaacd to bo Vatan, but by special agrocment entered into 
in 18C2 OoTornment lias removed tho io«triction against alienation. Govern- 
meet has tho jiowcr to make such ngrecmcDts imdor BOttioa 15 of Bombay 
Act HI of 1814. 

Ttcli.incc is pUced on an ordrr of tho Lopaty Collector (exhibit 258) ruling 
that the jTroperiy could not bo nUonntoJ beyond the lifc-timo of the then 
liolJer. That onlcr was, lio\>evcr,*ect a^Mo by tho CoUrrfor (exhibit 219). 

Against the findings of tbo Subordinate Judge the respon- 
dents (defendants) preferred cross-objections. 

J). A. Khare with C, A. Itch for tho appellants (plaintifis) : — 
Tlio SiibordinAte Judge has returned his findings in our 
favour. Therefore the decree should bo reversed and our claim 
for possession should bo awarded with arrears of rent. 

Jiolfrtton with A** ^1. S^tcethvttriar for respondent 2 
(defendant 2) :--Wc have taken objections to the findings of tho 
Subordirmlc Judge and wc contend that those findings cannot 
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stand. . The facts arc all admitted and there now remains 
a question of law. 

The mortgage was executed by defendant 2’s father in the 
year 18 j 0. What was then mortgaged was Dcsligat Vatan. At 
the time of the transaction, sections 19 and 20 of Regulation XVI 
of 1827 were in force. They were repealed by tho Hereditary 
OiTices Act HI of lS7-i. Therefore the mortgage which was 
effected while tho provisions of tho said regulation were in force, 
was Void against the heir of tho mortgagor : Pa^apa v. 
Steamirao^'^\ Kalu Karajan Ktillcarni v. JIanmapa Itn Bhimapa^^, 
The mortgagor died on tho 29th June 1890, Till then the 
mortgage was perfectly good under those provisions. It was on 
the death of the mortgagor that wo could question the validity 
of the mortgage and the possession of the mortgagee began to run 
against us adversely from that time. But before tho adverse 
possession could ripen into ownership, wo got into possession 
and we have a right to tack it on to our title. The mortgagee 
cannot now question our right to such possession. 

The Subordinate Judge held that tho land, thoogh originally 
inalienable, ceased to be so from 1862, and for that reason the 
mortgage continued to subsist after the death of the loortgagor. 
For his conclusion the Subordinate Jadge has relied upon three 
things, namely (1) the application of defendant 2’s father in the 
the year 1862, exhibit 260, (2) the report oi tho Legal Eomern- 
bfancer on that application, and (3) the ultimate resolution passed 
by (jovernment in the year 1890, a few days before tho death of 
the mortgagor. We contend that the report of the Legal 
Remembrancer was not admissible in evidence and any finding 
based thereon is had. Moreover, the construction which tho 
Subordinate Judge has put on exhibit 260 is wrong. That 
application shows that our father did not ask that the Vatan 
should be made his absolute private property and the Government 
resolution granting the application says that a Sanad should be 
granted in the terms of the application. 

Even assuming that exhibit 260 is capable of the construction 
put upon it and that the mortgaged property was subsequently 

0) (1900) 2i Bom. 55C. 
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enlarged by the said resolution, still the mortgagee would not be 
entitled to that enlarged estate. In 1850, when the mortgage 
was effected, the mortgagee was aware that the land was inalien- 
able beyond the life-time of the mortgagor under the provisions 
of Regulation XYI of 1327. He can get what he then contracted 
for and not more. 

Wo further contend that our father’s application, exhibit 260, 
and the Government resolution based thereon cannot validate 
what was in its inception void. The view taken by the Sub- 
ordinate Judge is erroneous. 

7J. .4. in repl^': — ^We contend that the properly mort- 

gaged was not Yatan. The mortgage-deed docs not describe it as 
such. Even assuming that the property was originally Votan, 
wo contend that on the application, exhibit 260, made by 
defendant 2*a father, it was converted into private property. 
Therefore defendant 2 cannot now say that it still continues 
to bo Vatan property. The opinion of the Legal Remembrancer 
is admissible. In construing a Sanad correspondence may bo 
looked to : Gtihi/das Ju^jtvandas v. TAe Collector of Surat 
Dotibai v. IsAtcardas Jaffjivandai^- The letter of the Legal 
Remembrancer forms part and parcel of tlie Government Resolu- 
tion No. 4277 of the 10th Juno 1800, nud tho Sanad was issued 
in the terms of the resolution. 

Tho findings recorded by the Subordinate Judge are correct. 
Tho enlargement is on accession to the mortgaged property and 
such accession enures to tho benefit of tho mortgagee. Long 
before defendnut 2 was born, the estate was made transferable. 
Tho Sanad was accepted by the Nazir as tho guardian of defend- 
ant 2 during his minority and tins occoptancc was not impugned 
by dctcndaul 2 on his attaining majority, 

Tho orders of tho Revenue Courts holding that tho property 
bocanio the private property of the mortgagor and that tho 
mortgage was binding on defendant 2 were not sought to bo 
set aside, c.rhibit 219. 

What is made void under tho Regulation of 1827 is the 
alienation of the allowance attached to the Vatan ; J^adapa 

0) (157S) S ^ ISO. p» (IS85) 0 Bom. CClat p. CC7. 
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V. Stcamirao^^ and Kalu Karayan Kutkorni* v. Hanmapa tin 190!). 
IShimapa^-^ were not eases of settlement. The ruling in *GlyoI^ 

Sajtujiv. Kethav Shamrac^'^ la>'s down that a particular settlement Btstr^Kr 

may remove a restriction against alienation. In the present 
case there was a settlement of that description and it had 
the effect of making the previous alienation (mortgage) valid 
and binding on the heirs of the mortgagor. 

Scott, 0. J. The contest in this appeal is between the 
representatives of a mortgagee and the heir of a mortgagor. 

The mortgage in question was of a certain Deshgat Vatan 
property effected in the year 1850 between the holder of the 
Vatan who was the father of the defendants and the person 
under whom the plaintiffi claim. The property mortgaged is 
described as dtnehi hHtfjit cUthgali piiki jamin (land out of our 
private Deshgat or property attached to our hereditary ofBco). 

The mortgage being ostensibly of land attached to an hereditary 
office was under the rule enunciated in Katu Narayan Kvlharni 
V, Hanmapa bin apptoved of by the Privy Council 

in Padapa w. Steamirao^^ in its inceptiou void against the heir 
of the mortgagor by reoson of the provisions of Regulation XVI 
of 1827. 

It is contended, however, on behalf of the mortgagee's repre* 
sentatives that by reason of a certain settlement effected between 
Government and the mortgagor subsequent to the year 1851, the 
estate of the mortgagor was enlarged into an estate similar to 
that of any owner of private property and that therefore the 
mortgagee's representatives are entitled to claim to hold the 
mortgaged property under the mortgage against the heir of the 
mortgagor. It is argued that the settlement which is evidenced 
by an application in the year 1862, a Government Resolution in 
the year 1890, and a Sanad in the year 1894 issued subsequent to 
the death of the .mortgagor had the effect of converting the 
properly into his absolute estate, 

0) (1900) 24 Bom. 658, W (1879) S Bom. (35. 

(3) (1890) 15 Bom. 13. 
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Without admitting that the interpretation songht to be put 
upon those documents on behalf of the appellants is correct, but 
assuming for the purpose of argument that it is so, U'e think 
that the altered position cannot affect the representative of the 
mortgagor. At the date of the mortgage in 1850, the mortgagee 
knew that the property which was being made over to him in 
mortgage was land appurtenant to an hereditary office. He 
knew or ought to have known that by reason of the provisions 
of the regulation of 1827, that land was inalienable beyond the 
life of the incumbent. He therefore cannot allege that he has 
any title b3’ estoppel under which any enlarged estate coming to 
the mortgagor subsequent to the mortgage would enure to the 
benefit of the mortgagee, for a title by estoppel rests upon re- 
presentation made by the grantor and acted upon by the grantee ; 
see Mv.isamat Vdey Kuntoar v. Mnssamat Ladu h), and section 
43 of the Transfer of Property Act. We hold therefore that the 
mortgagee took mcrelj' such estate ns the holder of the Vatan 
property was capable of conveying to a mortgagee in 3850, and 
that being so he cannot claim to hold under the mortgage after 
the death of the mortgagor. 

We affirm the decree of the lower Court with this variation 
that the plaintiffs do bear the costs throughout. 

Uecrei affinned, 

G. B. 11. 

ID (1800) C HcR. I/. Iv. £83 o( p. 201. 
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"Btfore Sir Batil^ScoU, JCl., CMeT J’utUce, and Mr, JvtVice 2Icaton> 

BAI DIVAJLI (oBiciirHr Paiumri-h Appeilakt, v. SHAII VISIINAV 
ilAXORDAS ilfD OTHBKfl (OBIOI.VAL BfiPEKDArTTs), Respondekts.* 

Civil Procedure Code (Act V of 190S\ tcclion S3^ Order MX, RuUt 6 and 7 
^AdtniniJlraiion tuit^Findinff on a eubtlanlia} queslion of right btUcecn 
pariies—Api^oiniment of rteeittro-^Findimj^^Beerte-^ Appeal. 

In an adrabMrntion »tut lh« first Court recorded a finding on a auUstiniial 
question of right bcltrecn tlio parties and appointed receivers. Tlie plainli/f 

* SecoQil Appeal JTo. J31 of l?OP, 
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<U(l niJt »rply lo li%>e n formal <Iocffe drAwn up, Tlie iiliintifT howe\er 1000. 
apptulcil ajjAinil tljc fitidin;; on the gionnd ibal it ainoonlril to a decree. Tlic Dtritt 

Jndjjo rejecteil the appeal LoMing that there w.n no deerro which conlcl be Iho r. 

subject of an apixal. 

‘ Vtsjinat 

On seceni appeal hr the pLainliff. JIasob-’AS. 

Seli, tkat the lecend appeal conU not bo eiit'*iiainc«l bec-anso thcro wm in fact 
no formal decree from which nn appeal conbl be preferred. 


Secx)XD appeal from the decisiou of Dayaram Gldunml, 
District Judge of Ahuicdabad, confirming the order of N. V. 
Desai, Subordinate Judge of Dhaniluka, npjwintlng receivers in 
an administration suit. 

The plaintiff sued to have accounts taken of the estate of her 
deceased father Madhavji Damodar and then to have the said 
estate administered under the orders of the Court. The plaintiff 
alleged that her father made his last will on the 10th May 1890 
and died on the 12th September 1902, that under the svill the 
testator disposed of his moveable and immoveable properties in 
favour of the parties, that is, the plaintiff and defendants 1—6, 
that the will appointed defendants 1—4 executors, and they had 
taken possession of the properties, that the executors declined to 
give anything to the plaintiff or to show her the accounts of tlic 
estate and that they did not carry out the several directions 
contained in the will. Hence the suit. 

Defendants 1—4 contended inter alia that the plaintiff was 
entitled only to a one-fourth share of the estate, that defendant 6, 
the widow of the testator, was [wrongly joined, that excepting 
certain properties which were devoted to charities and also those 
to which the plaintiff was not entitled under the will, the 
rest of the moveable and immoveable properties were in the 
possession of the plaintiff and defendant 5, that defendant 1 
never declined to show accounts to the plaintiff, and that the 
plaintiff should obtain probate. 

Defendant 5, the widow of the testator, answered inter alta 
that defendants 1—4 had wrongly taken possession of the 
bonds and other documents to which she was entitled during 
her life-time under the will, that the will gave her Ils. 300 per 
annum for her maintenance which should be charged upon some 
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property yielding an income equal to that amount, and the said 
property be handed over to her, and that under the will 
Rs. 3, OOD in cash .were bequeathed to her, but defendants! — 4 
deceitfully took Rs. 2,500 from her ; therefore they should bo 
ordered to restore that sum. 

The Subordinate Judge framed 14 issues in all and out of them 
on issues 3 and 5 he found as follows : — 

" 3. The whole of Madhavji^s moveable and immoveable pro- 
perty of any sort whatever has been disposed of by his will ” 

** 5. It is necessary to appoint a Receiver or Receivers to take 
charge of the estate and to manage the same till this suit is 
finally di.sposed of,” 

He therefore nominated the Nazir of his Court and defend- 
ant 1, Vishnav Manor, as fit persons to be appointed receivers 
of the estate- The nomination was made under section 505 of 
the Civil Procedure Code (Act XIV of 1882) and was submitted 
to the District Court for the necessary sanction. The District 
Judge having confirmed the nomination, the Subordinate Judge 
passed the following order:— 

I appoint tlio Nazlc of this Coart and TUhnoT Manor (defendant 1) to bo 
joint receivers of the estate of deceased Madhavjl, Vishnav Manor to give n 
Bcairity of Ea. 6,000 duly to account foi vrbat he sliall receive in respect of the 
propciiy and to work without remuneration while the Narlr will work without 
security and shall he paid a roasonahle rcraoncration to be fixed hereafter. 

1 authorise these receivers to take possession and manage the wholo estate 
moveable and immoveable of deceased Madhavji except what bis widow ia 
entitled to keep with her during her lifo>timo under olause (12) of the will, 
exhibit S3. I further grant to these receivers all the powers of an owner 
specified in, clause (d) subject to tho condition that they shall at no time keep in 
their possession without this Court's pluvious permission any sum exceeding 
Es. 200, uainvestod, and that they shall invest all tho monojs that have to bo 
invested in some safe seenrily with the permission of this Conrt. They should 
keep regular accounts of their management and should submit them annually 
for scrutiny by this Court on lot July. Each of them shall be responsible for 
any loss occasioned to Utis c8t.ato by their wilful dofonlt or gross negligence. 

In case of any disagreement bolweon them on any point they should refer 
tho matter for orders to this Court, Tho security required from Vishnav to bo 
given by him within a week. That being done tUU joint appointment will 
come Into ojcratlon. If he falls to give tho security tii required within the 
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tlmo n&mod tbo Naxir alotio to bo a itecWer npoti tbo IcoodUioiu ftni terms 
mcatjoned aboro. 

On appeal by the plaintiff against tho appointment of defend- 
ant 1 os receiver and against tbo finding on issue 3, the defend- 
ants raised n preliminary objection which tho District Judge 
embodied in tho following issue 
"Does nn appeal lie ?’* 

On tho said issue the Judge found in tho negative for tho 
following reasons 

Wbctbcr anjer tlio old. Code (aoctioa 213 and acbodulo IV, form 130) or 
nndor new (order XX, rule 13) it u necessary in oTcry administration snit to 
draw op a proliniinary dccroo and against it tboro is an appeal. Under section 
213 tbe Conrt was to “ order sncli accounts and inquiries to bo taken and made 
and give sneb other directions *' os it thonght fit. Under rnlo 13 o! order XX 
tho Courtis bound to pass a preliminary decree “ ordering such aeconnts and 
inquiries lo b® taken and made and gi^log other directions as it thinks fit.” 
Now in the present case no decree whatsoever has been drawn up and tho 
judgment itseU does not ordor such accounts and inquiries to be taken and made 
as are mentioned in sebodulo lY, form 130 of the old Code. In tbo old Code 
as well as in tho new the word “ formal ” in tho definition of docroo Is, I think, 
important Mr. Atnccr AlU at page 36 of his commentary quotes the opinion 
of Pigot, J., in 13 Calcutta 452 which ehows that this term is not to bo ignored, 
for that learned Judge said; “I must add that had tho point been raised I 
should bare felt a difficulty in holding that a paragraph in the judgment, not 
drawn np in tho form of a dccreo and not embodied in a separate form, is 
within the terms of the Code of Civil Procedure a decree at all.” In 
29 Calcutta, 758 — 7C0 tbo Calcutta High Court advised xnofussU Courts to draw up 
a formal preliminary decree and was apparently of opinion that a paragraph ia a 
judgment was not a decree — that caso was expressly followed ia X Horn. L. B. Sl4 
oa the question which it decided, namely, that it is open to an appoUant in 
an appeal against the final decree, in a partition salt to question the correctness 
of the preliminary order or decree for partition when no appeal has been 
preferred aga-nst such onler within thetimo allowed by law. The reasoning of 
Heaton, J., shoira that the word “ formal ” in he definition of decree is impor- 
tant, for ho says : “ It is alleged that there was a decree dated tho Slst July 
1906 and consequently there should have been an appeal. Now as a matter of 
fact there was no decree of that date, though there was a judgment. It is 
argued that there ought to havo been a dccreo . . • • • judgment 
dated the Slsfc Jnly determined (by finding on a particular issue) that the 
plaJntifl was entitled to a certain share of two bouses. Had tbe decree followed 
this judgment it would liaro been that the pbiintiS must get such share ia 
tho two houses.” 
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Mr. Eao referred to I. L. E. 22 Bom. 963 but in that suit there was not only 
a finding that tho ©stale consisted of certain properties but the amount of tUe 
liabilities and outstandings was determined and there was an order that the 
defendant was to pay a certain amount within two weeks. The High Court also 
said that the lower Court had dra^m up a kind of prelirainar)’ decree. In the 
present case no such decree has been drawn np and had any been drawn up 
embodying merely the finding on issue 3 it would not bare been the preliminary 
decree which the Codo orders to be drawn np in administration suits. 

Sir. llulla at page 7 of hjs cornmenlaiy on the new Code refers to order 20, 
roles 12, 13, 14-, 15, J6 and 18 and order 34, rules 2 , 3 and rules 4, 5 and 7, 8 
as instances of preliminary decrees. The Code itself directs in these rules tLat 
ceVtain preliminaiy decrees shall be framed and I take it, therefore, that in the 
suits mentioned in these rules no other preliminaiy decrees are permissible. 

There are many confiictmg rulings under tho old Codo as to tho meaning of 
the Word ‘'decree.'* In several of them tho term “formal" has boon ignored 
and tho word “ rights ” has bcoa given an extended meaning. Messrs, Wd’ 
roffe and Ameer AUi write at pige 33 : There can, wo think, bo little doubt 
that what the legislature originally meant by these words (the rights of the 
parties) to refer to were rights of a substontive as distinguished f lom rights of 
a merely processual character.” 

In tho present case no doubt a right of a snbstantirc chaiacter has, from ono 
point of view, been determined. But the Codo does aotgivo a right of appeal 
against every finding regarding each a right. It has stated what the pteli- 
imiiaiy decree is to be and I find no such decree in this case. I hold therefoio , 
that no appeal Hesagainst the finding on issue 8. 

Having thus disposed of tho preliminary point, the District 
Judge found that the Subordinate Judge hud exercised a wise 
discretion in the appointment of receivers and thus confirmed 
the order. 

The plaintifi” preferred a second appeal. 

O. S, lino for tho appellant (plaintiff) The only question is 
whether the findingrccorded by the Subordinate Judge on issue 8 
amounts to a preliininaty decree and therefore one from which 
an appeal lies. Wo instituted tho suit for accounts and partition 
of our share in our deceased father’s property which was disposed 
of by him under his will. The principal point in tho case was 
about the construction of the will. The Subordinate Judge took 
evidence and recorded his judgment on the point and that 
judgment practically decided the caso. Tho other questions in 
tho case related merely to delails. AVe appealed to the District 
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Court and our appeal was rcjeclocl on the ijround that no appeal 
lay at that stage. ^Vo submit that the adjudication by the Sub- 
ordinate Judge on issue 8 amounted to a preliminary decree 
within the meaning of the term " decree ” as defined in section 2 
of the Civil Pi-ocedurc Code. It was an adjudication and, so 
far ns the Subordinate Judge was concerned, it conclusively 
determined the question. 

[Heaton, J. • — ^Thero is no dccrccand there is no final adjudi- 
cation. The lower Court mercl}* recorded a finding but a 
paragraph iu the judgment is not a decree: section 53 of the 
new Code.] 

We submit that that section applies to a final decree and not to 
a preliminary decree. 

[Hc.vton, J. ; — ^Vherc docs the Code say that no final decree is 
required to bo drawn up in the case of a preliminary decree.] 

■We submit even if it is iicccssar}*, it is a mistake of tlie Court 
and such a mistake should not be allowed to operate to our 
prejudice. 

Jiranson with T. It. Dtsai for the respondents (defendants) was 
not called upon. 

Scott, C. J.^-^In this case tho Subordinate Judge in an 
administration suit upon issue No. 3 decided in effect a substootial 
question of right between the parties, and having so decided he 
appointed receivers of all the property in question in tho suit. 

An appeal was preferred from his judgment to tho District 
Judge and it was sought to challenge in oppeal the finding upon 
the third issue on the ground that it was a decree. It was, 
however, objected that there -was no decree and tho learned 
District .Fudge held that there was no decree which could be 
tho subject of an appeal. He therefore disposed of tho appeal 
confining the objections of the appellant to the order for the 
appointment of receivers. 

• Against his decision with refcrcnco to the appointment of 
receivers, no second appeal would lie, but tho appellant comes 
here in second appeal contending that there has been a decree 
W’ith reference to the question raised in the third issue, and that 
B 1616—7 


187 

1903. 

Bil DiTAtt 
c. 

SoAn 

Visrxat 

UlKORSAo. 


18S 


1JC9* 


Bti Ditali 

V4 

SnAH 

VjBBSAV 


THE INDUK LA'W' EEPORTS. [VOL. XXSIV. 

tho learned District Judge was wrong in declining to hear the 
appeal with reference to it. 

Now a “ decree ” under the Civil Procedure Code means the 
formal expression of an adjudication which, so far as regards the 
Court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters in controversy in 
the suit and it may be either preliminary or final. 

It was apparently the opinion of the learned District Judge 
that if the decision upon the third issue had been embodied in a 
formal expression, such as is contemplated by the Code and 
called a decree, still no appeal would have been raaintaluable. 
Without saying that we agree with the Judge in his hypothetical 
opinion, we think the appeal to this Court cannot be entertained 
because there is in fact no formal decree. A referenco to Order 
XX will show that a decree is something different from a 
judgment. The decree has to agree with the judgment and 
Rule 6 and Rule 7 prescribe what tho decree shall contain. 
Section 88 also leads to the same conclusion, for it provides that 
tho Court after the case has been beard shall pronounce judgment 
and on such judgment a decree shall follow ; that judgment may 
bo either preliminary or final. 

The appellant has only herself to thank for this result. If, as 
the unsuccessful party, she bad directed her agent to apply that 
a decree should be drawn up against which an appeal could have 
been preferred the result might have been difierent. But wo 
cannot allow the provisions of tho Civil Procedure Code to be 
disregarded by appellants who seek to take advantage of the rule 
which allows of appeals from decrees. IVe, therefore, dismiss 
tho appeal with costs. 

dtmissed* 
a, i‘. n. 
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IJefore J/ir. Jiutice Ciaiidatariar. 

isATIIUCHAI KASANDAS (oiigikal PLituTirr), ArPBUiyr, r. 

PKAXJIVAN LALCIIAJfD axd otiibbs (oBioiyiL Deteudants), Resposo- 

2fotemler2: 

Limilation Act {XV of 7577), Artitle 170 — Decrte-^Eceeution — Execution 
made conditional upon payment cf Court feet'-‘ Application for execution 
leilhout payment — DiemUial— Second application teiti payment — Applica' 
iioa made in accordance tet'iA late. 

A decive ^as passed on the SOUi Juna 1000 wberebj partition of immovc- 
oblo property was ordered : but tbe excentloa o£ tlie decree waa made condi* 
tional on ilie payment o! tbc proper Coart fees* On the 29tli Jane 1003 an 
application to execnto the decree was made, 1ml it was dismissed as it was not 
accompanied by paymenti A sceoiid appUcallon to execute tbo] decree was 
presented on the 27th Jnne 190G : H wasaccompanied by payment. Tlio lower 
Courts dismissed it on the ground thal it was time-barred Inasmueh as tho 
first application made in 1903 was not one in accordance with law as required 
by Article 179 of Sahedulo H to the Limitation Act, 1877, 

JTeld, that the first applieitioQ was made la accordance with law, for, upon 
that application, it was ecopetent for the Court to order that the execution 
should begin on the Court fees helog paid within a certain date. 

ITtld, further, that the second application was within time. 

PSB Ccszjji An application for execution of a decree to be in accordance 
with law must ask for somotbing irRAiii the decree and not oulttde it. 

Second appeal from the decision of G. D. Madgaonkar, District 
Judge of Broach, confirming the decree passed by M. H. Vakil, 

Subordinate Judge of Ankleshwai'. 

Proceedings in execution of a decree. 

The decree was passed on the 30th June 1900. It ordered a 
partition of immoveable property in possession of.the defendant, 
and directed that before the plaintiff could recover his share by 
partition he should pay the amount of Court fee leviable on his 
claim. 

The plaintiff applied on the 29th June 1003 to exeente the 
decree but the Court dismissed the application as it was not 
accampanied by payment of Court fees. 

• Second Ai>rcal Ko. 367 of 195'’. 
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A second application, accompanied by the payment, was mad 
on the 27th June 1906. 

The lower Courts dismissed the application on the ground tha 
it was barred, inasmuch as the first application not havin 
been accompanied by payment w’as not made in accordance wit 
law as required by Article 179 of the Limitation Act, 1877. 


The plaintiff appealed to the High Court. 
M. N'. Mehta for the appellant. 

X. J, Shah for the respondent. 




Chandavarkar, J.: — The decree, execution of which has bee 
held by both the lower Courts to be barred by the Law of Limii 
ation, was one for partition of immoveable property passed o 
the 30th of June 19U0, and directed that the plaintiff should nc 
be entitled to execute it until he had paid Court fees. Th 
present application for execution was made on the 27th of Jun 
1906 by the plaintiff, who with it paid the Court fees into Oour 
in fulfilment of the condition precedent to his right to execution 
Trimd facie the application Is barred, having been made mor 
than three years after the date of the decree. But the applicatioi 
is sought to bo brought within time by reason of an applicatioi 
made for execution on the 29th of June 1903. The lowe 
Courts have held that that application does not help the plaintiff 
because it was not one made in accordance with law, as requirec 
by Article 179 of Schedule II to the Limitation Act. In tb( 
present case what the decree directed was that the plaintit 
should not bo entitled to execution — that is, to the partitioning ot 
of his share and its allotment to him — unless he paid the Couri 
fee on that share. The payment was prescribed as a conditior 
of the partition, not to the making of an application for it. There 
was nothing in tho decree to prevent the plaintiff from applying 
for execution on one day and paying the Court fee on any dar 
stib«quent before the disposal of tbo application bj- tlie Court 
Tl.o application itself cannot bo said to have been not in accord, 
anco with law merely because it was not accompanied by a pay 


inent of the Court fee. This 


principle of tho decision of this Court ii 


view IS in accordance with the 


in Niirajan Gotind v. 


uii. xxxu'O noMiuY f-rniK- 

i^nitifTen Kfjirat xr}jjr% i* Jr’l'**'*! tT* M*'!?'**' 

in Sycd Ilvttctn Seil f, linjffffrta ^fpiiittier^* 

Bat it n urpM fnr t^if t*. -rrVnu t^jai t^** aj'} r-t i^><' 

Jtinc 1?0?' « n^'l in ivof'-r'^anr** II #i»Vr*1 

the Court to <Jo wlini it « h* ti'*l c‘>’i>|>^4''nl t-o ilo l1<al is 
the Court to or«Ut ^firtiti'Tn Ia 1*0 witliotil fioymcnl of 

the Court fee «iirecl'‘'i liv lir* «!f^tee o* n e"»n'lilif’n c»f otiirr. 
And in support of Ihi-. nr^n^O’'^^ C^^attar r. Sttral 
Manseer /Uiain v Jam /i-iaffo i'a*Jt v, 

SaxjnalK Satan ore cil^'l. U i' tnip occoniing 

to Ibcso «lcci*ion>', ns nlM> occ'rAing to Ji^pwji 

V. LUatlani JhfiiKni^*\ on nppl‘Cilio« for exceulion, which 
^bUicComt to do vlirvt it lias no power under the decree 
^ *iOi is no npphriuion for rxeculion ol nil. Iho renson 
*3 that on npphcitjon for execution of o tlicrcc to bo in 

fiecordance with low must osk for ooinelhing tcith%n the 

decree and not oattidt it. Applying 0ml test here; what the 
plamtitr asked the Court to do by his application of the 20tli 
of June 1903 was not outside the decree. It was wltlu’u 
the competence of the Court to order partition on Court fco 
being paid as directed by the decree. Tlio decree directed 
that no partition should be cflcclcd in execution unless Court fco 
were paid. Upon the plaintiffs opplicalion it was compotout for 
the Court to order that the execution should begin on Court fco 
being paid within a certain date. No doubt the Court passed 
no such order but dismissed the application for execution on tho 
ground that Court fee had not been paid ; but oil tho same Jt was 
competent to the Court to pass an order for payment prescribing 
o date for it. On these grounds the darkhast must be held to 
be within time. The decree is reversed and the darihaat 
remanded for disposal according to low'. Costs of tho darkhatt 
hitherto incurred including those of this second appeal to be paid 
by the respondents. 

Ifr. Shah argues that the point on which I have held that the 
present darkhast is not barred by Umitation is rea jvdicata 
(1591) 16 Bom. <80 W 

« aecS) so MacL as w (uw) 2S AU. a^^. 

c*) (1889) 13 AU, Ct/ '•* 
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inasmuch as this very point was substantially decided by this 
Court against Ibe present appellant in Second Appeal No. 119 o! 
1904. That second appeal arose out of an application for execu- 
tion of this very decree, which both the Courts below had dis- 
missed because the appellant hc.d not paid the Court fee. The 
second appeal was decided by Crowe, J., and myself and we 
confirmed the order of the lower Courts dismissing the appli- 
cation. There is no written judgment. Mr. ITarkand Mehta for 
the appellant reminds me that the ground on which Crowe, J, 
and I confirmed the order was that the plaintiff had no right to 
execution without payment of Court fee. And it was so, if! 
re-collect rightly. That was no adjudication either that the 
application then made or any previous application was not in 
accordance with law for the purposes of limitation or that the 
condition in the decree as to Court fees was of such a character 
that the Court fee must be paid Jirst and the application for 
execution could only be made afiervsarSt. 


Decree reversed. 
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Ditto 

Act V of 1008 (Code of CIrll Procedure) 

Ditto 


Act VII of 1008 (Incitomonts to offonoos) 

' Act TV of 1908 (Limitation) ... ... ' ... 

Ditto 

Act XoflOOS (Salt Duties) 

Ditto - 

Act XI of 1008 (ABsam. Labour and Emigration) 


V.— Hiecellaneone PuMicitiona. 


In Kagri. 8p. ^) 

. Id Urdn. 8p. ^) 

Id NagrL 8p. (lad 
, ... In Urdu. Sp (U>) 

In Nagri 8p. (la.) . 
... In Urdu. 8p. (la.) ' 

-■■ ■ luNapn. Sp. (Is.) *- 
' In Urdu. Sp. (Is.) 

, ■ In Nagri. Sp. (Isj 

In Urdu. Bs. 1-8. (6a.) 

In Nagri Bs. I'S. (8^) . 
... In Urdu. Sp. (Is) 

In Nagri. Sp. (Is.) - 
, ... In Urdn. Sp (lai) ' 
la Nagri. Sp (la.) 

.... In Urdu. 2a (la.) 

In Nagri 2a. (la.) 

"... In Urdu- Sp. (la.) . 

, . In Nagri. Sp. (la.) 

... In Urdu. Sp. (la.) - 
‘ In Nagri. Sp. (2a.) 


i showing effect of Legislation -in the Governor ' Qonoral's Council 

• ^ ’ rlnvlncr TOna o, /!«» 


ditto 

ditto 


during 1908 
during 1907 
during 1008 


. Sa. 6p (la.) 
- .ep. (laj 
44. (la.) 


Addenda tind Corrigenda Lint ITo.l of 1008 to tbe List of Genorai Buios 
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No. I of 1007. 

No. TI of 1007 I*-' • 
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No. n oflOOJ'. 


A, Digest of Indian Law Cases, conteiniaj th« High Com-t IlijNsrU 'Cc-oridl’ Itopwis’; 

^ tht Bpd^rt of Oi* OoTC*noent / 


Uv*-. Kdlt!ou,l?00_ lli. 10-' 


A Digest of Indian Law Cases* 
of Appi'jiU from India, lOOl, frith an 
India, bj O.E. Qr6y,•Dar.^^I.a'v 
' Ditto ‘ditto lOOB.'by.C, 

Ti«. 1*4 jx'T copy. f6a.) 

Ditto ditto ' 1000, by C. 

per copy. (6x) , - • 

Ditto ditto 1907, by B. 

per ropy. (5a.l ,, . . 

Set of (Dlgoeta from lOOl—loO’; 
General fiulea an 
’ consisting. of 
statutes rolati 
General Acts 
Voinmcj El. 16. 

Title page and Contepts of tbe 
In Oo-unoU in the year 1007 
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Index of (Moi, compiled under th» oriat of tfi-) Gdtensiniufof 
Edition, 1007. 'It*. 6 /- Reduced to' Re. 1*1 -pj copy (C^)' 
E. Qroy« Ba'r.-at*Xair.'<. Edition, 1007.'B*- S.-iIt^ueed'to'; 

E. Grey, Ptu',*at^Iiaur.!: Edition IWS. Reduced, ^ 


D. Bose, Bar''at..L&vf, -Edition,' 1503. BcdocM lo Es. 1-1 
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IfiDEX* 


in 


Pago 

for thoso purpose* un^or cUuso (<t) of acctum -IR of the Bombay TiOud Rovenae 
Code, 1879, Dnjicg tho seispoatrbrn the land was not Used for agricaltaral 
, purpose*!, the plaintiff had let it out for atacking timber and derived profit from 
this apccisl user of the land. QoToroaient levied na additional assessment on 
the land on account of that special user, purporting todoao under section 48 , 
clause (6) of the Code. 

Jltll, that tlie lands could not bo charged with tmj additional asssssment in 
respect of the special user under section 4d. danse (5), of the Code; for the 
espresaiou’* appropriated for nny purpose" in tho clause means set opart lor 
that purpeae to tho exclusicn of all other uses. 

The Bombay Land Revenue Code (Bombay Act V of 18/0) u a taxing enact* 
ment and mnst be constrned atrictly in favour of the subject. 

Secretart of State c. LaLbaa ... ... (1009) 84 Bom. 239 

CASES:— 


Vttilt V. KeaTat'j (18S3) 13 L. B. Ir. 4S, followed. 

Set WiLi. ^ ... ... ... ... 209 

Jan Jfaftome^ }Iandal v. .Ifarh ir BHi (1907) 34 Cal. 359, followed. 

Sts Restitutiok or CoKsooat Riouts »» m m* 2SG 

Jugnttteuniiat Kc<l;a Shah r, Jiamdat BriflcoXvn'Vas f(J641) 2 Moo, I, A. 

4iS7i followed. 

Set Witx ... ... .«* ... »*» 209 

/S’ent&Ji Edalji r. Zthtfardas Jagjtsandas (1592), P. J.» p. 5, followed. 

Sit REaisTRATjox Act m. ... ... ••• 202 


CAUSE or ACTION— 5i(i< /of pries o/^oodt har^atned and sotd'^IndianContraci 


See ConiRicT Act .. ... ».» »•» 193 


OlVIL PROCEDURE CODE (ACT V OF 1903), sec. 123-Cciwe of aeh'on- 
Indiai* Contratt Act ftoi not offered f/ie fow relating to recouery of <fe5U onef 
li 2 >tidaled dtmandt— ‘Indian Contract Act (/A' ^1872), «ecs. 39, 73i 120, 

See CoMRAcT Act ... ... 192 

cob : •“'t . ■’ •" * - (T.-- j-tvef 

• . . . . ' ' • I ■ ' ■ . . ) is a 

Secretaut or State e. Laloab ... ... (1909) 34 Bom. 239 

CONTRACT ACT (IX OF 1872), sscs. 39, 73, 120— for price 0 / ffoods lar- 
ffoined and sold — Catiso of action — Znrfiaa Conirnet Act has not altered the lav 
rafafinj to recopcry of debts and liquidat«i demands — (7iei7_Proceaj/re Coae 
(Act F of 1908), section 128.) Before the passing of the Indian Contract Act 
wherever a consideration was executed for which a debt payable at the time w 
action liad accrued duo either under an eipwaa promise or under one implied 
by law the debt might be suedfor in »n count; thus the count |a^ 

where tho consideration moving from the seller of goods was executed by hia 
providing goois and only tho tooney debt due by the buyer remained. Th® 
form of count in aucli a case both in hSagland and in Bombay would have been 

3 


for money payable by the defendant lo tte plamtiila for goods bargained and 
sold by the plaintiffs to the delendant. The cause of action ^as saia to sound 
in debt and not in damages. 

In section 128 of the Civil Pracedaw Code of 1903 there is legislative 
recognition that such suits as were maintainable in respect of debts at the 
time of the Common L^w Procedure Act, 1853, are still maintainable in 
British India. 

The Indian Contract Act has not altered the law relating to the recovery of 
debts and liquidated fiemanda. The fact that a patty to a contract may under 
section 30 of the Indian Contract Act, tvlien the other side has refused to 
perform it, put an end to it and sue for compensation for the breach does cot 
oblige him to tako that eourse at liis peril ; he may if ho prefers it sue to 
recover any debt duS to him which has arisen from bis execution of his part 
of the contract. 

Ttr Saichelor, J.x — Section 73 of the Indian Contract Act prescribes the 
method of assessing the compensatioD duo to a plaintiiT suiu^ upon a breach 
of contract, but it does nut affect to extingnish or to limit a plaintiff's right to 
recover a determined sum doe to him upon a contract which he for his part 
keeps on foot. If that is so, the mere nbsenco from the Act of a speciffc 
provision giving the remedy of n suit to recover the price cannot be construed 
as the distinct leg'ielative withdrawal o! that remedy. 

P. E- & Co. V. DffAowiNDAS ••• ... (1909) 84 Bom. J93 

DECLAEATION, SUIT FOR— land held at Saranjam-^jyeHshn of the Inatn 
Commmloncr'~‘FinaUti/^B3.elv»ion of .r«rjrt/iV/»on of Civil Covrts-^Jievenue 
Jurisdieti‘>}i -det (X of 1876), see. 4, sulfsec, (a). 

5ce ReveNCE JORt8DlCTI05 Aot m ... ... .ti 233 

BEKKHAN AQRICULTUaiSTS' RKMEP ACT (XVIJ OF 1879), secs. 32 iw 
l^-^2letrosj!<ettte effect— Judelffdtiess existing <tt tho date tf the ‘gassing of the 
JLeti as teell as fiturt i»dcbtedne$s'\ Tlie plaintiff sued to recover from the 
defendant a certain sum duo on a money bond, dated the 17th Alay 190-i. The 


applicable to 
on the 26th 
rior in date 
«■ Relief Act 


“Whether section 13 of dm Pekkban Agriculturists' Relief Act (XVIt of 
1879) is retrospectiTo so cs to apply to the case of tronsactions entered info 
before the date of its extensum to the district but the suit in respect of which 
is instituted after that date t " 

HeU in the aflinnative that section 13 of the Act is retrospective. 


luu itii tm, u uuo ol tn. moan. ..loplca by tho IcgisUtulo 

towny ont the inUnl.oi. ot reliwmg lho\»,W- 

.MK, tb<,p»i„, bet 


SiTUt. JiTUMiiui r. BnicnA Rau/ak 


(IPOO)OiBom. 220 


IGOZX* 


Pago 

F.XECUTOll— ll’i??— 3V»fa/or’» dtrfftion to cany on hit lra3e—Lost tuffered in the 
eonr^e of the MoriQafje — lAahilUy of the executor— Tettator's amU 

Halle. 

See 'Will ... 209 

INAM COilMISSIOXER, DEOlStON OP — T/ind hcM at taraujam — Exclusion of 
Jurirdietion of Cltil Cceurtt — RectnueJurtadicUon Act iX of 1876), ace. 4, a«j* 
etc. {a)— Act XI of 1832. 

See r.EVENUE JociSBicTio.s Act ... ... 232 

JURTSDICriOX— ZflHti htld as earanjam — Deettion of the Jndm Cemmtssiwtr— 
jyniili/y— Suit for dcetaralion of title and poteesaionSevenue Jurisdiction Act 
(.Y o/l87C), aee. 4, ati&-aa.*. (a) — Act XI of 1852, 

See Rf.verue Jcr.isnicTioN Act ... ... ... ... 232 

— ' ' ■»— .1 »AVali<u<ion p/‘coiytfp<T/ rightt—Vahiedion of claim— Juritdietion 

of Second Class Suhardinale Judffe to entertain the suit — Domlau CitifCouAt 
Act (A’/r q/* 1809), tee. 21 — Valuation Act {VII o/lSST), tee. 11, 

^ae Restitutios op Cosjooal Rigbts ... ... ... 206 

LAND FOU AGRICULTURAL PURPOSES-Gorarnmeni assessment on land— 
iMnd appropriated for agricultural purposes— Special user of land ly staeling 
thereon timber in fair season— Conetruction of Statute— Bombay Land Revenue 
Cole (JJom. Aet V o/1879), see. 48. 

See Doubat Liko Rbvedue Code ... ... m« 239 


MISTAKE— Daeuman^ compulsorily registrable— JiegUtration hj mistaie in a 
eerong looh—ATtstahe not to affect parties— Batument duly registered— Endorse’ 
iBCni releasing mortgaged properly for eoiiaftlerolion in cash—Itegistration— 
Begistration Aet {III o/1877), tees. 17 or(1 49. 

See llEotsiRiTioK Act ... ... ... ... ... 202 

• • . • * ..... ... 

a { tho 

. p.»y* 

■ being 

• ■ • ypozij 

or 01 luo lutti uakuiu o» mw ui.t,"*" — • * 

Pabashakampajit V. Rasia — ••• (1909) S4 Bom. 202 

, _ .JVill — E.vccufor — r«a;<i/or’a rf»r<c<iot» to carry o» his trade— Loss 

sufered in the course of the business— Liahilify of Ike exeesttor—Tcslator^s atsets 
liable. 

See Will ... ... < ... .« - - 209 

pRl — SUIT FOR— of action — 

, 120 — iarftan Oonfrac^ .<4e^ has 

and liquidated rfefuctnrf # — Civil 


See CoBTiucyp Act ... ... ••• 

REGISTRATION ACT (HI OP 1877), becs. 17 aitd iO^Selease—poettment 

compulsorily regiitrahle— Begistration by mUtabe in o ttrongbooL—MifMe net 
to affect parties— Document duly registered— Endorsement releasing mortaanta 

<■ .... .. V. . • : ' .' .’ A release TrhcPBbr * 

.. . « iTeablo and ooTaAble propep^y 

> . I ■ ■ ■,*.*». 1, but in Book No. 4, that is 

5 


f 



ISDKX4 


Ylii 


p, 

A aortgaga by a trader ondcr a leataraentary trust o£ the testator'a property 
U refeablo to bis implied authority as a trusteo and not to his position as 
executor. 


Omit r* Acdrncy (1883) 13 L» R. b. fottorred. 

An executor carrying on the trade of his testator under a teatamontary ttust 
is liable personally to the t^de creditors and is entitled to use as a trader the 
, trade assets o! the testator. He does not violate his trust by carrying on tie 
trade in conjunction irith his co-oiecutor "who is not named as a trade trustee. > 
Ibolma^"*' t.. m - -■» t.. it. 

course of h 
for that pu' 

BO far as the assets so appropriated are concerned. 

JBTHABiin t. Diomai ... ... (1009) 81 Bom. 209 


8 



trcTX. 


r.XECUTOH— ni'rvrf*'’* to f^trry t** ).!i (rn in Ilf 

ronrte rf the Ivtintu-" Jlforijo^r — jAif-ititf r/ trtei.ler—T<i 1 a^'-ri 
XUVe. 

Sre W 11 .L ^ ... ^ ?■» 

IXAM WOlPlOX ot #-ni r.-rlfifci r/ 

JiiritSicthn of Ciril fkfi’rti—^Itfteuv' Jvtit !iet$''n mtet (.V rf l‘’TO« ^ 

«f.(<i)— ^r<’X/o/lP52. 

Set r.EvrxtB .Trninncrio’t Act . . ... ... 253 

JURISDICriOX— ^ti J fitl't rti »jra>yi»*ii— Dfeitii^n of tXf InAn C(nni*t'f^\tr— 
rin\lHf]~^SvH f'lr drelaration c/^ title nnil j>oi 0 rttion-~Jltrtni>e Jiirit liclion Art 
(A* oyittiC), t'r 4, trib-ie.'. (n)— ^r/ X/ of lfl52. 

See Ilr-vEsun Jcr.tsntcTioK Act 232 

, ., , , .— 7,*fi<i'<M<tQn ofe/tnjvy^l ri'jh(t~~VaIu»(!on of fltt!i!i—.lerit<Jietioi% 

c/ Seeonrl Clau Sitbordinale J$t‘fye to entertain th* »m{t—'jhmla<j Cirtl-Courit 
Act (A'/r e/lSC9j, ^■•c. 21— 5wi/J Valuation Arl{VI/of\Sil), tee. 11. 

See Restitution or Conjocul IUobts ... ,,, 23<1 

LAND FOR AOUICULTURAL PDRFOSn^— (.owrnnsnf neieiiment on /anr/*— 
irtnj approprinttd /or ajricttUural purpoact— Special uier of Itnd li/ alaelinn 
thereon timber in fair eeaton^-Conetruction ofStalult-’Jiombay Land Jltoenut 
Co le (Boitu Act V o/lS79), tee. 48. 

See BoiiBAT L4 ;»d Rrvejsob Coni: ... ... 230 

mg-niTTL' T......... » . , 


Meyiilration Act {III of 15:77). tcet. 17 and 49. 

See HcMSTBiTtov Act ... ... ... ... 803 

“'.'11“ " •• • • • * *.* • • • ' • i *1 ‘ , ■ cat/i 

■ 11 ■ . ; * * • • . • 'f tlm 

• •• .* •• • '.PV' 

■ I * . * II • • • !• . ! f • 

regisiertu vu uul sdmiBsiuw iiiVTi'leiioviHuer of lii«Tu<ieiu;>ituu ol llio proper!/ 
or of the real nataro of the original transaction between Iho parllei. 

pABi5aAEaMrA7T r. lUiiA ... ... (1909) ,31 Jioni. 8')'J 


—Will — Erecttor—Tetlator'a dirertivn tn tarry on hit Iratle—Loti 
riffered in the course of (he Biaf i7iV/ ll,e tfeer>(irf-‘'l\\(a(<i}*a mnte 

liaSItf. - 

See ■WiLt ... ... ' ... ... 


Procedure C'cKfetAct r ‘y xuvof,ti.v. 
See CoKTiucr Act 


SUIT FOU— ' 

,120 — Zntfiun f/iiiili'fi't Aii /'H 
and liquidated - i'ti'ff 


... IM 


UEOISTEATIOS ACT (lU OP 1877), ».«; 17 md 
'■ " "■ “ 

■ ■■ 
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i*tTX 


tU 


3. Thil in icwt Jtn'-s *ilh piIm t^j** cl 
by OoTcmcrnl wlm rc-prtnlM It In V. 


Pa"'* 

*a», tn r.’i rcnmtcl 


faribtr, Ibat the init I fttin;; 1«^fn Ofivtmtncr.l rrl4lin,''to lane) 

«iSar»njMn wtacitlncUiI fr.ni lb? if llm Ciril C'-.nrl* by tho 

” »«b.K.clicn («) of » c*,m 4 of lh« lUrcnno .Tuniiiclicn Act 

(a 01 ISio). 

P.AVnxT fiovjKBr.A“ r. FrcRnanr «r Fr*Tr. ... n Bom. 2'!2 


BAllAKJAM-Din.i Cc 

of title and j or^' it5on—1'r elation 
»^uju/iVf/oii Act {K *er, 4, 


mni'ti '«?r— /^nifiVy— iStfif/or ifef/iirnf/oB 
ff jurntuU'^n cf'Cityl Cvirtt-^Jlcreniie 

*utf ere. {,i)—^.1et XI cf 15^2. 


S't BE^tKL'S .Ti'ni»i>icT;oM Acr ... 


232 


STATUTE. CONsTllUOTlON Or-ZW.jy /.and /;««.»« Cod,. (Bjm. Act 1' 
lS70),ce.-l^] Tha Ihmhiy Land Bcrcmio Cidi* (Bom. Act Vof IS70) ia 
taxing enaclmcnl and inu*t bo c«innlt«ed etrictiy in faTOUr of Iho inbjecc. 


nf 

a 


S.cnnTBCY ov Statu r. I^i-oab ... ... (JOOD) 81 Bom. 283 


SUITS VALUATION A<.T (\ JI OF I8S7), bec. li—Jie/litulioii of eovjunal 
ri'jJitt—’Valuatioii of c/airn— J«/r»*/f«efion o/ SKoni Olaat Sulerdimte Judno to 
enferf<J»» fA* i««f — Bernhy-j Ciut Courit Act {XIT «/I8C0), tee. 21. 

See KniTiTOTios or Conjocal Pionta ... ... j 


Wlhh^ExeciAor—Tetlatodadtrectim to carry on h>* frode— Z om tuffered in the 
course of fAe hmiutss—MOrtffage—tiahUitv of the exeeutor^Testator'a asset) 
Ooe Oordhaodas mado b vill and iTiod leaTiog him sQrvMDg Ida aridow, 
a danshtor and hor husbandaad two grandaona by tho daughter. Under IbowUl 
tho tosUtor appointed hit widow and tho daughtot’e husband executrix and 


luorigttgeu to J. MUll jJOJIulllwM. *uk .1»S . ... ...j 4wS...i.ui u 

widow 08 owner of the firm of Qordhandaa and by her daughter. Tho fact 
of the will was denied in tho mortgago conveyance. Tho ladios executed tho 
mortgage by affixing their raatka ond their names were wriiten by the executor. 
J Eued the mortgagor ladtosaadthoexocutorio recoror fho mortgaga-debt and 
obtained » decree. The executor died while tho auit was ponding. Tho mort- 
— * ,- 1 » T '■ nn <1 iri»« TinrnhaBpd bv him at tho court- 


• . ^ ■ ■ • • utuiu .U VU a-..- ... .. ' 

.'.... . • ' •. had obtained by his purchase fno 

■ : • operty, 

/feW, diamiMing tho BUiL that tho mortgage waa by one mombor of tho Cra 
with the conoont and informal co-opcratioa of the undisclosed partner, c a 
executor, who had tho implied authority of tho testator to deal with llie f^tory 
in the ordinary coureo of business, Tho mortgago waa thcrefero vali'i an 
binding on the executor as principal. 

Juggtexcaniiis Keelea Sk'^hc. Ramils RtijbooXun'Bjs (1811) 2 iloo. I. A« 
4S7, tollowod. 

7 
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to say, not in the Book kept for the registration of docninents compulsorily 
registrable under section 17 of the Begiatration y\.ct (III of 1877). 

Heidi that the rclcaac must bo considered as having been duly registered. 

The father’s propgity ma capeblo of identification and the error of the registrar 
in registering the document m Book Ifo. 4 should not be allowed to affect the 
parties prejudicially. 

Sorabji Edafji v. Ishtcardas Jagjivindas C1892) P* J. p. 6, followed. 

An endorsement mado by o mortgagee (on the back of tlio mortgage-deed) 
releasing tbo morlg'iged property m consideration of a c.ish payment of Ils. 300 
is a document which requires registrat'on, and not being registered was not 
edmisaiblo in ovidcnco either of tho redemption of the property or of the real 
nature of the original trauaactiou between the parties. 

PAiiAsirARAirpAKT t*. Basia m* ... •*» (1900)3111010.202 


BEI ^ ‘ 


T» I, . 


ijetf Reoisteatxok Act ... ... ... ... -0- 

RESTITUTION OF CONJUGAL RIGHTS— Poftto/wR o/ daim^Jurtsdiction of 

Second Clas^ Subordinate Judge (0 entertain the suit— Vomhiu Civil Couits Act 

iSlV of 1809), Aec. ei-AV/ta ValmUon Act {TJl oj 1887), «c. ll.] A 
suit for restitution of conjiijral rights, wherein the clwui was valuod by the 
plsintKf at Bs CO, w.is instituted in the Court of the Second Class Subordinate 
Judge. Tlia First Court decreed the claim : and on appeal the dewe wm cou- 
finned. Oo second appeal it was contended that the First Court bad no 
janadiction to try the suit. 

HtUi that the yaluation of the claim by the plaintiff must be accepted for 
the purposo of jurisdiction, unless it was phown to havo been made either from 
tiny improper motive or deliberately for tho purpose o! giving the Court 
a jurisdiction which in fact it had not. 

Jan Mahomtd Uandal v. Ma$har Dibi (1907) 34 Cal. ?62, followed. 

Jahoda c Cniiuiu ... ... ... (ISOO) 31 Bom. 236 

REVENUE JURTSDICTION ACT (X OF 1870), ano. 4, bub-slc. {a.)~Aet .17 of 
1862— iand 7iclrf flj .'Ja ' ' .* — 

SnUfor „j . ■ . ■ / 

Courts'^ In tho ^ear I ’ • 

was Samojara of P, and not Ins S»rv Jiiam Oo P ’a death in 1809 Govornmont 


or its officers or le-gr.antod to any one else, 

JTAd, 

1. That tho deewioD of tbo loam Commissioner was, by tirtno of the 
providons of I’ula 2, Schedule A of Act XI of 1S52, fiiitl as regards tho land and 
intercits cor.cemcu m tho Occi.'ion. 

2. Tliat after eiich find decssicii, the title .md ccutininnco of (ho estato must 

!.« doterminfu under bcLooiro I), Kule 10 of llio Act, under such rules as 
Government msy find it ncccfsarytomuofrom liiuo to lime. 

6 
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A mortgage by a trader andcr a testamentary trust of the testator’s property 
is referable to Ms implied authority as a trustee nud not to Ms position ns 
executor. 

Devitt V, Kearney (1883) 13 L. B. Ir. 46, followed. 

An executor carrying on the trade of his testator under a testamentary tmst 
is liable personally to the trade creditors and is entitled to use as a trader the 
trade assets of the testator. He does not violate his trust by carrying on the 
trade in conjunction ^vith hia co-oxecutor who is not named as a trade trustee. 

The trustee, though personally liahle for the debts which ha contracts in the 
course of his business, lua a right to be paid ont of the specific assets appropriated 
for that purpeae and the trade creditors are not to be disappointed of payment 
BO far as the assets so appropriated are concerned. 

JethabhiiI T. CnoTALAL ... .*• ... (190D) 34 Bom. 209 
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Anandran Kojirand-^^i which is followed by the Madras High 
Court iu S^cd Jluuain Sail Ttowlhea v, Rajagopala Mitdaliar^^^, 
Bat it is urged for the rc'jpondcnls that tlio application of the 
29th of Juno 1903 was not in accordance withlaw, bccaxise it asked 
the Court to do what it was not competent to do— that is, it asked 
the Court to order partition to be clfcctcd without payment of 
tho Court fee directed by tho decree as a condition of such order. 
And in support of this argument Chaltar r. Netoal 
Munawar Umain v. Jirnt Bijai Shauk'iT^^\ Lanuta Pande v. 
Baijnaih Saran Tandc.'^^'* arc cited. It is true that, according 
to these decisions, ns also according to Pandarhialh Bapuji 
Y, Litoehani an application for execution, which 

asks tho Court to do what it 1ms no power under tho decreo 
to do, is no application for execution at all, Tlie reason 
is that an application for execution of a decree to bo iu 
accordance with law must ask for something mthin tho 
decree and not ouliide it. Applying that tost here, what tho 
plalntilT asked tho Court to do by Ins application of tho 29tli 
of Juno 1993 was not outsido tho decree. It was within 
the competence of the Court to order partition on Court fco 
being paid as directed by tho decree. Tho decree directed 
that no partition should bcrcffccted in execution unless Court fco 
were paid. Upon the plainUfTs application it was compotout foe 
the Court to order that the execution should begin on Court foe 
being paid within a certain date. No doubt-tho Court passed 
no such order but dismissed the application for .execution on tho 
ground that Court feo had not been paidj but all tho same it was 
competent to tho Court to pass an order for payment prescribing 
a date for it. On these grounds the darkkast must be held to 
bo within time. Tho decree is reversed and the darkhatl 
remanded for disposal according to Jaw. Co^ts of tho darkkast 
hitherto incurred including. those of this second appeal to bo paid 
by the respondents. 

3lr, Shah argues that tho point on which I have held that tho 
present darkkast, is not hatred by limitation is ret judicata 
0) (I'Ol) 1C Eom. tso. ‘ • ’ (0(1905) ST All. cia. 

(0 U 9 CC) 30 Slid. 28. CO (!«») 28 All. SS 7 . 

(0 (18S9) 12 All. Cl. 13 Pom, 237. 
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inasmuch as this very point was substantially decided by this 
Court against the present appellant in Second Appeal Ko. 119 of 
190 i. That second appeal arose out of an application for execu- 
tion of this very decree, which both the Courts below had die* 
missed because the appellant had not paid the Court fee. The 
second appeal was decided by Crowe, J., and myself and we 
confirmed the order of the lower Courts dismissing the appli- 
cation. There is no written judgment. Mr. Markand Mehta for 
the appellant reminds me that the ground on which Crowe, J., 
and 1 confirmed the order was that the plaintiff had no right to 
execution without payment of Court fee. And it was so, if I 
re-collect rightly. That was no adjudication either that the 
application then made or any previous application was not in 
accordance with law for the purposes of limitation or that the 
condition in the decree as to Court fees was of such a character 
that the Court fee must bo paid JirH and the application for 
Qxccutioa could only bo made afierwards^ 

Decree reversed, 

11. n. 


ORIGINAL CIVIL. 


Jiefore Sir Satil Sx)U, K( , Chitf Jxuikt, and ifr. Justice liafchior. 

V. U. & Co., ArrEiiAKfs AK» PuJ.vrim, r. DITAGWANDAS 
CnATURBHUJ, ResroyDE.VT ak» pErBXoAKT.® 

S«hyorjjrtee oj qoodt har^aizei and ao'd — Couje of actioa-^^lndian Contract 
Ml (IX 0/1S7SJ, aertiona 3% 73, l20^Jndian Contract Act has not altered 
the /aj'- relating to recovery of dehts and Xiguidatiddmanda'^CivxirTOctdurc 
Code (Act r«/lWS), wcnt» i^S. 

Before tlo paralng ci Uio ItJbn Contract Act wlerovcr n consideration 
cxocntcd for nJiicli a dtbt pajoWc at t/ie time of action Lad acem^d dne eitliw 
tmderanoiiWAspTOTniseornnaorono iir.pMed bj law tic debt might be aiied 
for In RJJ »arfetiV'<ttf#cocnt; tlicalho coont lay where tho consideration movin'* 
from the teller of Roo*ls was cxecoled bj Ida providing good# tmd only the 
trfonfy tUbt dre by (lo bnyir irmainod. Tlio form of count in meb n c:*w 


Appeal Ko.fC. Soil ^*o. CI5 of ires, 
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both m Unglani anJ i-i Bombay would hare been for money payable by tlie 
defendant to the plainlKTs for goods baisatucd and soli by the plaintUFs to 
tlic defendant. The cause of action wnsjeald to sound in' debt and not in 
damages. 

In section 123 of tho Civil Procedure Codo of 1903 there Is IcgtsUiivo 
recognition tint sncli suits ar wore mainUinablc in respect of debts at tho 
time of tbs Common Lau* Procedure Act, 1S52, are still maintainable in British 
India. 

The Indian Contract Act has not altered ibn law relating to the tocorery of 
debts and rKinidatcil demandi. The ^ot that a party to a contract msy under 
section 39 of the Indian Contract Act, when the other side Las refused to 
perform it, put an cud to it and sue for compensation for tbo bre.neh doos not 
oblige him to bake that course at bis |toril;bo may if ho prefers it sue to 
recover any debt duo to him which arisen from his oxeontion of his part 
of the contract. 

Per DATcaEZOSit Jis-^'cHon 73 of the Indian Contract Act pwscribes tho 
method 0 * asaesaing the compmsstioa due to a plaintiff suing npou n breach 
of contract) but It docs not affect to exttnguiah or to-limit a plalutilTs right to 
recover a dcterminal sum due to Mm upon a contract which he for his pirt 
keeps ou foot If that is so, the mere absence from the Act of a specilio 
provision giving tho remedy of a auU to recover tho price cannot be couslmed ns 
tho distinct IcgUUthe withdrawal of that remedy. 

Apful from tlic JuJ|;mciit of Knight, J.:— » 

On the 3rd September 1907 the defeudanis agreed to purchoso 
from the pMntiffi 410 cases of Turkey red goods ou the terms of 
u written contract. There arose a dispute between the plaintiWs 
and the defendants ns to whether tho goods which the plaintiffs 
tendered under tbo contracts werc equal to sample and after 
certain correspondence betweeu tho parties the defendants agreed 
to take deliverj’ of the goods ou getting certain allowances at 
various rates in respect of diffcmit goods. Tho defendants 
having failed to take delivery or to pay for the goods tho 
plaintiffs claimed to recover from the defendants the price of tho 
goods save as to 22 cases which did not arrive within contract 
time after deducting the allowances aforesaid. 

At the hearing seventeen Issues wero raised of Which sixteen 
were on questions of fact and were found in the plaintiff’s 
favour. The other issue, viz., whether the plaintiffs could sue for 
tho price of the goods was found in the defendant’s favour and the 
suit Was dismissed with costs, Knight, J., holding that though the 
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property in the goods liudpassedtolLcdefcndnntaiul Ijc was bound 
to pay for the goods n suit for damages for breach of contract 
in not accepting the goods was the only remed}* open to tlic 
plaintifis and the plaintiffs not having proved damages based 
upon the diflbrcncc between the contract rate and the rate at the 
date of the defendant's failure to take the goods they could not 
ivcorcr. Against this decision the plaintins appealed. 

S(/an^iju)i, Advocate Geneml, and Tuveranf// for llic appel- 
lants AVe submit that the view taken by the Court below is not 
correct. In the first instance the Contract Act is not exhaustixe. 
Its preamble says tliat it defines and amends certain parts of 
the law relating to contract, it does not consolidate the law. 
Tlio Privy Council judgment in Irraioaildy TloltUn Company v. 

lays down that the Act is not exhaustive. Tiie 
rulings of the Privy Council cited by the learned Judge do not 
seem to support the inferences drawn from them. We therefore 
submit that although the Contract Act docs not nnyxvherc 
specifically provide for a suit being filed by the vendor for tho 
price# it does not by implication or otherwise e.xclude that 
remedy. TIic Act was passed, in 1872 but in the Cix’il Procedure 
Code of 1SS2 forms of plaints arc given (Forms 10 aud 1£) for 
a suit by a vendor for tlio price of goods sold but not accepted 
or taken delivery of by tho purchaser. The same forms are 
reproduced in the new Civil Procedure Code of 1908 (Foims 3 
and 6). 

IjHcIiana.i >. aud 1‘i'oy 2iaram v. MH 

support the view that a suit for the price can be maintained 
in India, both these c.iscs had been discounted by the learned 
Judge, the first on the ground that it was before the passing of the 
Specific Relief Act 1877, section 21 of which prohibits a suit for 
specific performance of a contract wherein monetary com- 
pensation would be an aderjuate relief ; aud tbc second on the 
ground that it hardly applies to the ease. As regards tiic first case 
the leanicd Judge’s argument may be met by the ausxver that 
although in 1S7G the Specific Relief Act was not pas-sed yet the' 
principle laid down in section 21 of that Act was not a new rule of 

(1) (Up]) L. II. 18 I. A. 12J. m (ityg) ]5 ^(, 1 , L. It. :7c at p. CPP. 
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law ciinclctl in lS77but it was only Uic codification of tlio English lOCO. 
principle or rule of equity Ihcn in existence and npplicnlilo to p, n, & Co. 
Courts in British India and secondly the learned Judge docs not i}„vuwvs 

say that section 21 of the Specific Belief Act bars this suit, but pas- 
saj's that the Contract Act docs not allow it. The decision in 
Vuclianan v. AtdaW^^ is after the passing of the Contract Act and 
entitled to weight As regards section 120 of tho Contract ‘Act 
we submit the learned Judge has misunderstood it, Wo submit 
that section 120 relates to tlic eases of what is known in the 
English Law us **aiiticipatory bioach'*. Tlio words in tho 
section arc “refuses to accept ’* not "refuses to take delivery". 

If a buyer says that he will not accept the goods sold then tlic 
vendor is immediately entitled to treat tins ns a breach of tho 
contract, he need not wait till the time of performance, tlio 
taking of the delivery arrives, he may treat the refusal as a breach 
and may rescind the contract and sue for damages at once, that 
is, he may exorcise tho power given to him by section 39 of tho 
Act ; see illustration (c) to section 73. But wo submit tho vendor 
is not bound to do so. Ho may not choose to rescind tho 
contract (the words in section 09 aro "may" put an end to tho 
contract) and enforce whatever remedies be has. If for some 
reason the remedy of resale cannot be validly made wo sub* 
mit that the vendor is not compelled by the Coutroct Act to 
rescind the contract j for if tl»o learned Judge’s view is correct 
it comes to this that a vendor must either resell or if he cannot 
do it he must rescind the contract. 'Wo submit the Act docs not 
compel him to do so. Nor is section 120 intended to have 
that effect. If ho is not bound to rescind and if ho has not 
resold or cannot validly resell, it is his remedy to sue for the 
prices. If the Contract Act had not been passed and the English 
Common La\7 had applied he would certainly have sued for tho 
price. Is his right taken away by the Contract Act? As 
staled above tho Act not being a consolidation of the Jaw of 
coutract but meant only to define some parts tliereof w'o sub* 
mit the tight is not taken away, 

Selalrad and Dtaai for tho respondent:’— In India having 
regard to the provisions of the Indian Contract Act if a pur- 
(1875) ‘15 I\d. Ia n. £70. 
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chaser wrongfully refuses to take delivery of the goods the 
vendor of the goods cannot sue the purchaser for the price of 
the goods sold but not delivered whether the property or the 
goods has passed to the purchaser or not. The vendor’s only 
remedy is to sue for damages for breach of contract. If the 
vendor has exercised the power reserved to him by section 107 
of the Contract Act and resold the goods on account of the pur- 
chaser the measure of damages would be the difTcrence between 
the contract price and the prices realised at the resale, but if 
the vendor has not exercised or could not exorcise the power of 
resale the damages would be the difTcrence between the contract 
price and tlie market price of the goods at the date of the 
breach. Tlic vendor has no other remedy. We rely on sec- 
tions 120 and 73 of the Indian Contract Act. The Common Law 
of England allowed a vendor to sue for the price of goods bar- 
gained and sold but not delivered when the property in the 
goods bad passed to the purchaser and the same rule of law was 
codified by section 40 of the Sale of Goods Act, 1803. When the 
Contract Act was passed in 1872, ibis rule of the English law 
was not embodied in it. Tho Contract Act is exhaustive and 
therefore tho legislature must bo deemed to have excluded this 
remedy in India. 

See Goittl Mutuhr v. Ptcdmanicitd Mv^ori JJitce v* 

l)/iarmodiis 

Strangman in reply. 

Scott, C. J. : — On the 3rd of September 1907 tho defendant 
agreed to purchase from the plaintiffs 440 cases of Turkey Bed 
goods on the terms of a written contract. Disputes arose as to 
whether tho goods tendered by the plaintiffs were equal to sample 
and eventually the defendant ogreed to take the goods subject 
to certain allowances. The defendant afterwards failed to take 
delivery or to pay for the goods and the plaintiffs brought this 
suit to recover the amount payable under the contract less the 
said allowances amounting with interest io the date of suit to 
R3;i,11/'>73-4-9. 

(1){1C0£)1.H.2SI.A. JPCiitp,202. PJ (1003) 80 Cal. 5S9 at p. Cl8. 
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Tho learned Judge of the lower Court found that the properly WOO. 
in tho goods had passed to the defendant and that he was hound p. b. & Oo. 
to take delivery and pay for tho goods hut being of opinion that Bmaw^jr. 
a suit for danmges fop breach of contract in not accepting the • 
goods was the only remedy open to tho plaintiffs and the plaintiffs 
not having proved damages based upon tho difterenco bet^YCcn 
the contract rate and the market rate at the date of tho defendants 
failure to take the goods ho dismissed tho suit with costs. 

The reasoning by which the learned Judge arrived at tho 
conclusion that a suit for the price of goods sold is not maintain" 
able is briefly as follows 

The English Sale of Goods Act, 1393, explicitly provides that 
where the property has passed to the bu 3 ’er and he neglects to 
pay the seller may maintain an action for the price. The Indian 
Contract Act does not contain any such provision. Tlie Indian 
Contract Act is c.vhaustlve of the law of India rolatlDg to the sale 
of goods; therefore such an action is since the passing of tho 
Indian Contract Act no fooger maintainable in India. 

I think it can he demonstrated that this infcrcnco as to tho 
intention of tho Indian legislature is erroneous. 

Before the passing of the Indian Contract Act wherever a 
consideration was executed for which a debt payable at the timo 
of action had accrued duo cither under an express promise or 
under one implied bj' law the debt might he sued for in an 
indebttatut count (Bullen & Leake’s Precedents of Pleadings, 

2nd Edn., p. 29) ; thus the count lay where the consideration- 
moving from the seller of goods was executed by his providing 
goods and only the money debt due by the buyer remained. 

The form of count in such a case both in England and in Bombay 
would have been for money ‘.payable by the defendant to the 
plaintiffs for goods bargained and sold by tho plaintiffs to the 
defendant. The cause of action was said to sound in debt and 
not in damages. 

Counsel for tho respondent in supporting the judgment of tho 
lower Court was driven to contend that since the passing of tho- 
Indian Contract Act the only money claim possible under a 
contract is a claim for damages for breach and that no claim for . 
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19C0. debt can arise onl of conlract. Ho contended for example Umt 
r. R. 4: Co. a suit for the price of goods sold and delivered n-hich he admitted 
BiikcVAx- maintainable was really a claim for compensation for breach 

, of contract. That this was not the view of the legl'-laturc is 
apparent from the schedule of forms prescribed by scction.6l t of 
the Code of Civil Procedure oflSSS in which Part A relates to 
claims for debts and )ir(uidated demands mostly arising put of 
contract and part B to claims for compensation for breach of 
contract. Forms 10 and 12 arc forms of plaints for the price of 
goods sold of which delivery has not been talcen. 

In section 12S (^/*) (i) of the Civil Procedure Code, 1993, which 
was passed some months before this snit was heard though it did 
not become law until the 1st of January last, it i» pi-ovidecl 
rules may be made for suinmaty procedure in suits in which the 
plaiatiff seeks only to recover a debt or liriuidated demand in 
money payable by the defendant with or witliout interest arising 
on a contract express or implied, 

Hero wo bare a reproduction with certain immaterial clmnges 
due to altered circumstances of the words of section 25 of tlio 
Common Law Procedure Act, 1352, which, as can he demonstrated, 
from the forms of pleading in schedule B, 2s’os. 1 and 35, included 
suits for the price of goods bargained and sold. 

I take it therefore that in section 128 of the Code of 190S wo 
have legislative recognition that such suits ns were malntaiaable 
in respect of debts at the time of the Common Law Procedure 
Act, 1852, ore still luaintaionble in British India. 

The conclusion is that the Indian Contract Act has not altered 
the law relating to the recovery of debts and liquidated demands. 

The fact that a party to a contract raav under section 39 when 
the other side has refused to perform it put an end to it and 
sue for compensation for the breach does not oblige him to take 
that course at his peril; he may if he prefers it sue to recover 
any debt dae to him which has-ariseu from his ovccution of his 
part of the contract, 

PATCtiELOn, J. By a contract made between the parlies the 
plaintiffs agreed to sell and the defendants .agreed to buy HO 
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cases of Turkey Bed goods valued at over a Wkh of rupees. The 
defendants on various grounds declined to take the delivery of 
the goods, and the plaintiffs brought IhU suit to recover the price 
with interest at six per cent. 

Several questions of fact were raised by tlio defendant at the 
trial and were all decided by Knight, J., in the plaintiff’s favour ; 
with these questions, however, wo have no further concern, ns the 
lower Court’s 6nding3 are accepted by counsel for the respondent. 
It will bo enough to observe that the slate of facts on which this 
appeal is to be decided is that the defendants bad no excuse or 
justification for refusing delivery of the goods ofiered, and that 
the property in these goods had passed to the defendant. Despite 
these findings the learned Judge conceived himself obliged to 
dismiss the suit on the ground that a suit for the recovery of the 
price was not maintainable j the plaintiff’s solo remedy being a 
claim for compensation in damages estimated at the difference 
between the agreed price and the price at which the plaintiff’s 
could have sold the goods to another person. The question to bo 
determined is whether this view is correct, or whether the 
plaintiffs are entitled to sue for and recover the full agreed 
price. 

Briefly stated the learned Judge’s opinion is based upon the 
view, urged now by Counsel for the respondents, that the Indian 
Contract Act is exhaustive, and that by virtue of sections 120 
and 73 of the Act the plaintiffs* sole remedy was a suit for 
compensation for any loss or damage caused to them by the 
defendants’ breach of the contract. It is the admitted fact that 
the Indian Contract Act does not specifically authorise a suit to 
recover the price of goods sold even where the property in the 
goods has passed to the buyer. Moreover, as the learned Judge 
below has pointed out, it has been laid down by their Lordships 
of the Privy Council that the essence of a Code is to bo exhaus- 
tive on the matters in respect of which it declares the law, and 
that it is not the province of a Judge to disregard or to go 
outside the letter of the enactment according to its true construc- 
tion, See Gohil Mandar v. rudnaatmd Singh and the judg- 
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1909 . ment of Lord Herachell in JJanl- of Unglanil v. Vagliano 

p. R. & Co. Brothers^^K 

RflAQWAK- The case is carried a step farther in Mohori Bilee v. Bhamo- 
(las Ghose^^'^ where the Judicial Committee in dealing w'ith this 
particular Act pronounce that so far as it goes it is exhaustive 
and imperative. 

Tbatj as I understatul it* is a fair statement of the case for the 
respondents. The answer to it appears to mo to bo that this is 
not a suit for compensation upon the breach of the contract, but 
is a suit in debt fer money owing. Ex eoncessis the property in 
the goods had passed to the buyers, and that being so, the agreed 
price became, I think, a sum of money duo and owing to the 
sellers. True, the buj'ers nrerc guilty of a breach of the contract 
as defined in section 120 of the Act, but that circumstance did 
not impose on the sellers an obligation to accept the breach and 
sue in damages. It was, I conceive, still open to them to afiirm 
the contract and claim the price which had become due under it. 
That remedy, it is admitted, would have been available to them 
in Bombay under the English common law before the introduc- 
tion of the Indian Contract Act of 1872, as it would be available, 
to them now in England under section 49 (1) of the Sale of. 
Goods Act, 1893. It is urged that since no such remedy. is 
provided in the Indian Contract Act, it must be taken to have 
been excluded on those principles of the constructiou of a Codo 
to which T have made reference. Bub the argument is beside 
the point, if my view of the true cliaracter of this suit is right, 
for in that case the relief claimed is outside the aurljit of section 
73. That section prescribes the method of assessing the com-, 
pensation due to a plaintiff suing upon a breach of contract, but 
it does not affect to extinguish or to limit a plaintiffs right to 
recover a determined sum due to him upon a contract which ho 
for his part keeps on foot. If that is eo, the mere absence from 
the Act of a specific provision giving the remedy of n suit to, 
recover the price esunot be construed as the distinct legislative 
withdrawal of that remedy. Though the debt is,' no doubt, 
owing upon a contract, it is owing upon a still affirmed contract, 
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and the suit is In debt and not in damages. . Of the principles loof. 
applicable to finch a suit there is no reason to suppose that the Con- r. n, & Co. 

tract Adis the TcposUory.stiincss that ifc is the sole reposUorj', BbaoVar- 
for the Act docs not purport to do more than “ define and amend 
certain parts of the law relating to contracts.'^ Further room 
for this opinion is made by the decision of the Privy Council in 
Irratcaddy Flotilla Company v. Bugtoandan^^ where their Lord- 
ships say that “ the Act of 1872 docs not profess to be a complete 
Code dealing with the law relating to contracts, , There is 
nothing to show that the Legislature intended to deal exhaus- 
tively with any particular Chapter or sub-division of the law 
relating to contracts.” 

As to illustration (4) to section 73, I do not think that it 
advances the case either way, for, first, we arc not told that the 
property in the iron sold had passed to the buyer, B, and, second* 

■ly, A*s suit was expressly a suit brought under section 73, and 
the illustration merely describes the method in which the com- 
pensation should bo reckoned. 

Then \ was much impressed by the Advocate General’s argument 
that oven in the case of goods sold and delivered the Act makes no 
provision for a suit to recover the price, though admittedly such a 
suit would be perfectly good. Counsel for the respondents endea- 
voured to meet this point by the contention that there the agreed 
price would be identical with the compensation defined in the 
section. That may bo so, but I am not the less of opinion that 
the ground of the recoverahilily would be that tho money was a 
debt due upon a contract still subsisting gKwd tho plaintiff; that 
seems to me both a simpler and a truer account of the case, than 
to regard the. price as the “compensation for loss or damage 
caused which naturally arose in the usual course of things from 
such breach, or which the parties knew, when they made the 
Contract, to be likely to result from the breach of it.^^ To my 
mind the mere recital of these words of the section suggests that 
it was never intended, and is not appropriate to govern such a 
suit, but has reference only to .the question of computing the 
amount of damages allowable in a suit where a party damnified 
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by a breach of contract seeks only to bo indemnified. Tliat^ I 
think, is not the ease here: the plaintifia do not ask the Court to 
assess in money the damage suffered by them in con&cqubnco of 
the defendant's breach of the contract : that has already been 
dono by the parties theinsclvcs, and tho plaintiffs only seek to 
obtain that particular sum of money which by tho terms of tho 
contract is now money belonging to them in tho hands of the 
defendants. 

Forms 10 and 12 of Schedule IV of tho Code of Civil Procedure 
of 1882, which was in force when the suit was instituted, nfford 
further support to the view that the Legislature never intended 
or attempted to invalidate a suit for tho price of goods bargoined 
and sold. 

The plaintiffs* suit is admittedly good unless it is prohibited 
by virtue of section 73 of the Contract Act. For the foregoing 
reasons I am of opinion that it is not so prohibited, and I there* 
fore agree that tho oppeal should he allowed with costs, 

Apjpcal allowed. 

Attorneys for appellants : Afessrs. Payne and Ca, 

Attorneys for respondents: Matrs. Papliiary, Parretra and 
Divan- 

n. N. t. 


APPELLATE CIVIL. 

Sefot e Sir JJasil Seolt, Kt., Chief Justine, and Mr. Justice Baichchv. 

PABASHAIlAMPAKTSADASHIVTANT(oaioi»ii,P£Ai>TiFf), ApprixANr, 
V. RAMA lin YELLAPPA akd ANornER (oBioiyAt LrrENDANTs), Res- 
rONDENTS.* 

Act tni” of iSit), teethns i7 nnd i9—PeIcatc^Document 
ccmfuhorily regisirahle—RegUtralion by mistake in a terong look-^MistaU 
not to affect parties'^Doettment d^dy regtsUted — Endorsement releasieg 
■ mortgaged property for eontiieration in cash-^Jtegistraiion. 

A reteftso wierety a father transferred all liis rights of otniership in hh 
iniTnoTeahle and moTcabk pn^wrty in faronrof his sen was registered not in 

•Second Appeal No. 3 of 1909. 
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Book Ko. ]» but in Book Xo. 4, that is lo say, not in tbe Book kept for tbo 
regUtratioa of documents compulsorily rogislraklo under section 17 of tbo 
Registration Act (111 of 1877), 

Held, that Ihfl rcloas>o must bo considcrod as haring been duly registered. 
Tho father’s property was capable of identification and tho error of tbo registrar 
in registering tho dooument in Book No. 4 should not ho allowed to affect tho 
parlies picjudirially. 

Sorahji Xthil/i v. Ithnardat Jagjivandat (0 followed. 

An endorsement made by a mortgagee (on tho back of tho nortgagO'decd) 
releasing tbo mortgaged property in consideration of a cash payment of Rs. SOO 
is a doenment which requires registration, and not being registered was not 
admissible in cuidenco either of tho redemption of tho property or of the real 
-natnro of tho original transaction between the parties. 
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r.AwriKT 
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Second appeal from the decision of A, D. Brown, Assistant 
Judge of Dlidrwar, reversing tho decree of T. V. Kalsulkar, 
Suhordinato Judge of Huhli. 

Tho plaintiff sued to recover possession of the land in dispute 
together with mesne profits alleging that the defendant's father 
sold tho land to plaintiff’s grandfather Antajipant on the 24th 
March 1879 and that the defendants took wrongful possession 
seven or eight years before suit. The suit was filed in May 1004. 

The defendants replied inter alia that tho plaintiff had no right 
to institute the suit so long as plaintiff's father was alive, that 
the defendants* father mortgaged the land in suit lo plaintiff's 
.grandfather on the 24th March 1879 for Rs. 800, that tho trans- 
action was really a morlgagc though in form a sale, that it was 
orally agreed that Antajipant should enjoy tho land for interest 
on Bs. 800, that Antajipant was in possession and enjoyment 
through tenants including the defendants, that the defendants 
redeemed the land on the 2nd October 1894 on payment of 
Rs. 300 to plaintiff’s uncle Dattopant who endorsed the receipt of 
tho amount on the back of the deed that since then the defend- 
ants bad been in possession os owners. 

The Subordinate Judge found that the sale-deed passed by the 
• defendants* father to the' plaintiC'e grandfather was not in 
reality a mortgage, that there wos no redemption as alleged by 
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tho defendants, that the suit wns inaintninablo and that the 
plaintiil was entitled torcenver mesne profits from date of suit 
^to date of possession. He, therefore, passed a decree awarding 
the claim for possession with mesne profits. 

With respect to the defendants* contention that the plaintiff 
was not entitled to maint.ain the suit because his father was allvo 
tho Subordinate Jndgo found that tho plaintiff’s father had, on 
tho 2nd Juno 1903, passed a release to the plaintiff relinquish- 
ing his rights to the property in plaintiff's favour. Tho Subor- 
dinate Judge made tlie following observations with reference to 
the release : — 

The defendants' pleader contended that iho release is void as no description of 
tho property is giyen as stated in section 21 of the Indjan Begistmtion Act. 
I do not Ihirlc 'so, as no particnlar hind is mentioned but all lands which can be 
idenlided when necessary by other evidence. Defendants' pleader also contended 
that as the release was regutcred in book No, 4 and not in hook No, 1, it shonld 
not alTcct immoTcable property. I think that the error of the Soh-Tlegistrar 
shonld not bo prejudicial t<> the public and that tho relcjso should bo consi* 
deroi to he duly regUtcred (eWe Soro^i Edolfiy. JthxO'iriat Jajjivandati 
r. J , 1892, p 6)- Plaintiff and hh father were owners. As plaintiff’s father 
gave his interest to pUintiff, plaintiff bccamo full owner end hence he is entitled 
.to maintain the suit. 

On appeal by the defendants the Assistant Judge reversed tbo 
decree and dismissed the suit holding that it was bad for non- 
joinder of pbintifl’e father, thut the defendant avas entitled to 
have the sale (exhibit 49) treated as a mortgage and nothing 
was due to the pleintifl on account of redemption. Tho follow- 
ing were some of his leasons: — 

Plaintiff clnins that under ciluhit 88, dated 2nd June 1903 ho is tho esclu- 
siye owner of the prop«>rty in suit nnd that hia father lost all interest in tho 
piopeity on the execution of tbaticlcssc, 

' Eutcxhibt38 contninyno dceciiption whatever of tho lands which it pur- 
pcits to tiLn*fer end ibenfois uider icclion21 of the Eegistration Act it 
could not he rrgii-tcTfd ns a document affretirg immoveable property. 

The Cflse differs from Scrohji v. Jthvardaf, P. J. 1892, p. S, quoted by the 
Suh.Ji dgc. In iliRt enro the land -waB dcfciibed and tho entry of tho document 
in Book lY irsliod tl Brck I, vns entirely the mistake of the Buh Eeg'sliur. 

' It ms held that the miMaVo did net inAsl dote the rigistraticn. But in that 
case the dccuBcr.l slculd hare leen entered in Beck 1. In theprcicnt enso tho 
document ought not to haTo-lceo accepted ftr icgUtiation at all. In JiaxJ 
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Xath V. Sheo Sahoij it wivj held by the C^lovita Foil Bench (18 Cal C50) that 
n false or insufficient description rendered (he registinUon yold. In Karatatnma 
X. Stthbarayvdu (18 Madras 363} the document appears to hayo boon very 
similar to Hat in tho present enso. Tho cxocutaiit of the rclcaso subsc* 
quently sold the land covorod by tho doed of rolcaso. It sms hold that the 
registration was not valid against the purchaser. If that is the law, apurchascr 
from plaintiS's fsther would bo able to contend enceossfiiily that his titlo was 
not aitccted by exhibit 39. Plaintiff might be able to enforce tho agreement 
against Lis father, but tho record shows that tho present plaintiff’s father 
disputes the agreement (exhibit C2) and Is in actunl |>ossession of a large part 
of the family land, as admitted by plaintifT (exhibit 77} Under these cireQm> 
stances 1 Gnd that plaintifTs father is not proved to have parted withlm 
interest in tho laud in suit and should havo been mailo a pnty to this sait. 

• • * • • 
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All these reasons seem to justify the conclusion that the transaction was one 
of mortgage. The endorsement on exhibit 49 not being registered tho teleasj 
cannot be strictly proved. But in view of tho Dekkhan Agticuiiuiists' Belief 
Act the point is not importsnt. For, if an account be taken, defendants can 
prove the payment of the principal and as nothing then romains dne they arc 
entitled to possession. 

Tho plaintiff preferred a second appeal. 

D. A 4 KAare for the appellant. 

iV. A, Shiceihvarkar for tho respondents (defendants). 


Scott, C. J.: — The plaintiff sued the defendants for possession 
of certain land allepfing th it the defendant-** father had sold ii to 
the plaintiff’s grandfather in 1879. 

The defendants resisted the claim contending that the alleged 
sale was a mortgage which had been redeemed in IBP-l by pay- 
ment of Rs. 300 to tho plaintiff’s uncle Datlopanb and that the 
defendants had since then been in possession os owners. 

It was found by both tho Courts that tho defendants had been , 
in posaession.as tenants of Dattopant, tho plaintifTs uncle, prior 
to 1894, tho date of the alleged redemption. 

The defendants set up a caso of possession since 1893. The 
suit was filed in Hay lOOt ; so that upon the defendants’ case no 
question of limitation arises. 

Tho Subordinate Judge found that the defendants* story of 
redemption by payment of Rs. 300 in 1894 was false and that 
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the endorsement appearing upon the sale-deed was not a genuine' 
endorsement, and passed a decree in favour of the plaintiff for 
possession. 

An appeal was preferred to the Assistant Judge who hold first, 
that the plaintiff was not entitled to maintain the suit on the 
ground that he did not prove that he was the exclusive owner of 
the property claimed, since it was not shown that his father, who 
was still alive, had lost his interest therein ; secondly, he held 
that the deed of 1879, though on its face a sale-deed, was really 
a mortgage, and ho came to that conclusion in consequence of the 
weight he attached to the endorsement upon the sale-deed pur- 
porting to bo made by Daltopant admitting the receipt of 
Es. 300 in 1894 and releasing the property. He therefore came 
to a different conclusion on the question of fact to that arrived 
at by the Subordinate Judge and in second appeal we are, so far 
as hia finding upon the facts is material, bound to accept his 
decision. We will take the two points decided in favour of the 
defendants in order. 

The plaintiff claims to he entitled to maintain this suit alone 
without the co-operation of lus father by reason of a release 
executed by his father in his favour on the 2nd June 1903 
whereby he became the owner of the whole of the property in 
suit. By that document his father purported to transfer to him 
all his rights of ownership which he had in his immoveable and 
moveable property. The document was presented for registra- 
tion and was accepted by the Registrar but it was registered not 
in Book No, 1 but in Book No. 4, that is to say, not in the Book 
kept for the registration of documents compulsorily registrable 
under section 17 of the Eegistration Act, It is on the ground of 
the want of registration that the defendants contend that the 
plaintifi' cannot be held to be the sole owner of the property in 
question assuming that his case is in other respects a true one. 
The learned Subordinate Judge held that the error of the Sub- 
Registrar ought not to prejudice members of the public and that . 
the release should be considered to be duly registered upon the 
authority of Sorabji Mdtji v. laJtwardaa Ja^jivanM^K His' 
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decision upon, tho point was reversed ♦ by. .the Assistant Judge 
relying upon the ease of Saij Nath Tfteariv, Sheo Sahoy Shagul^^'^ 
and Narasamma v» Sullarayudn^^, 

In our opinion Hio view taken by the Subordinate Judge should 
prevail. Tho property of tho plainti/Ts father is capable of 
identification, and the cose in so far as it involves a discussion of 
the applicability of sections 21 and 22 of the Registration Act is 
on all fours with that of NaTattmha Nayanevartt v, Ttamalxngama 
in which it was held that tho words "my family property" 
were sufficiently precise to entitle tho document to registration. 
The error of tho Sub-Registrar in registering the document in Book 
No. 4 instead of Book No. 1 should not be allowed to prejudice 
tho plaintiff. In this ‘connection the remarks of their Lordships 
of the Privy Council in Sah Muhhuti Loll Tanday v. Sah Koondan 
LaU^*i are appropriate. Their Lordships say : — 

“ Now, 'considering that the registration of all conveyances of 
immoveable property of the value of Rs. 100 or upwards is by 
tho Act rendered compulsory, and that proper legal advice is not 
generally accessible to persons taking convejances of land of 
small value, it is scarcely reasonable to suppose that it was the 
intention of tho Jjegisloture that ©very registration of a deed 
should be null and void by reason of a non-compliance with the 
provisions of sections 19, 21 or 36, or other similar provisions, 
It is rather to be inferred that the Legislature intended that 
such errors or defects should be classed under the general words 
'defect in procedure' in section 88 of tho Act, so that innocent 
and ignorant persons should not be deprived of their property 
through any error or inadvertouco of a public officer, on whom 
they would naturally place reliance. If the registering officer 
refuses to register, the mistake moy bo rectified upon appeal 
under section 83, or upon petition under section 84, os the cose 
may be ; but if he registers whore he ought not to register, 
innocent persons may be misled, and may not discover, until it 
is too late to rectify it, the error by which, if tho registration is 
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tlie endorsement appearing upon the sale-deed ivos not a genuine' 
endorsement, and passed a decree in favour of the plaintiff for 
possession. 

■ An appeal was preferred to the Assistant Judge who held first, 
that the plaintiff was not entitled to maintain the suit on the 
ground that he did not prove that he was the exclusive owner of 
the property claimed, since it was not shown that his father, who 
was still alive, had lost his interest therein ; secondly, he held 
that the deed of 1879, though on its face a sale*deed, was really 
a mortgage, and he came to that conclusion in consequence of the 
weight he attached to the endorsement upon the sale-deed pur- 
porting to bo made by Dattopant admitting the receipt of 
Es. 300 in 1894) and releasing the property. He therefore came 
to a different conclusion on the question of fact to that arrived 
at by the Subordinate Judge and in second appeal wo are, so far 
as his finding upon the facts is material, bound to accept his 
decision. Wo will take the two points decided in favour of the 
defendants in order. 

The plaintiff claims to be entitled to maintain this suit alone 
without the co-operation of his father by reason of a release 
executed by his father in his favour on the 2nd June 1903 
whereby he became the owner of the whole of the property in 
suit. By that document his father purported to transfer to him 
all his rights of ownership which he had in his immoveable and 
moveable property. The document w'as presented for registra- 
tion and was accepted by the Registrar but it was registered not 
in Book No. 1 but in Book No. 4, that is to say, not in the Book 
kept for the registration of documents compulsorily registrable 
under section 17 of the Registration Act. It is on the ground of 
the want of registration that the defendants contend that the 
plaintiff cannot he held to be the sole owner of the property in 
question assuming that his case is in other respects a true one. 
The learned Subordinate Judge held that the error of the Sub- 
Registrar ought not to prejudice members of the public and that 
the release should be considered to be duly registered upon the 
authority of Sorabji Sdatji v. Ishoardas Jaj^jivandaa^^K His' 
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decision upon, tho point, was reversed » by .tlio Assistant Judge 
relying upon tho caso of Saij Naih Tevsari v. Shea Sahoy 
and Narasanma v. Suhlarayudn^, 

In our opinion tho view taken by the Subordinate Judge should 
prevoil. I’ho property of the plamtifTs father ia capable of 
identification, and tho caso in so far as it involves a discussion of 
the applicability of sections 21 and 22 of tho Registration Act is 
on all fours with that of Naratimha Noyanevarn v, Jiamalinyama 
• in which it was held that the words my family property " 

were sufficiently precise to entitle tho document to registration. 
The error of tho Sub-Registrar in registering tho document in Book 
No. 4 instead of Book No. 1 should not be allowed to prejudice 
tho plaintifT. In this ’connection the remarks of their Lordships 
of the Privy Council in Sah Mukhtin Zall TniuJay v. Sah Koondun 
are appropriate. Their Lordships say t — 

“ Now/ considering that the registration of all conveyances of 
immoveable property of tho value of Rs. 100 or upwards is by 
tho Act tendered compulsory, and that proper legal advice is not 
generally accessible to persons taking conveyances of laud of 
small value, it is scarcely reasonable to suppose that it was tho 
intention of tho Legislature that ©very registration of a 'deed 
should be null ond void by reason of a non-compliance with the 
provisions of sections 19, 21 or 36, or other. similar provisions. 
It is rather to be inferred that tho Legislature intended that 
such errors or defects should be classed under tho general words 
* defect in procedure^ in section 88 of the Act, so that innocent 
and ignorant persons should not be deprived of their property 
through any error or inadvertanco of a public officer, on whom 

they would naturally place reliance. If the registering officer 
refuses to register, tho mistake may be rectified upon appeal 
under section 83, or upon petition under section 84, as tho case 
may bo j but if he registers where he ought not to register, 
innocent persons may be misled, and may not discover, until it 
is too late to rectify it, the error by which, if the registration is 
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in consequenco of it to be treated as a nullity, they may be 
deprived of thoir just rights/’ 

We, therefore, hold as was hold in the case of Sorahji Edalji v. 
hhxoarda^ Jagjhaniai^^y abovo referred, to, that the document 
must bo considered os having been duly, registered. It follows, 
therefore, that tho plaintiff is entitled to maintain this suit 
alone. 

The nest point to bo considered is whether tho Assistant Judge 
was justified in admitting as evidence the endorsement purport- 
ing to be made by Haitopant releasing the property in consider- 
ation*o£ a payment of Rs. SCO in 1894.. It is clear that a release 
in consideration of a payment of Ks. 300 is a document which 
requires registration and this endorsement has not been register- 
ed. The learned Assistant Judge seems to have been aware of 
the difficulty, for, he says “ the endorsement on Exhibit 49 not 
being registered tho release cannot ho slrictly proved. But in 
view of tho Dekkhan AgricuHutists'' Belief Act the point is not 
important. For, if an account be taken, defendants can prove' 
the payment of tho principal and as nothing then remains due 
they are entitled to possession/^ These remarks appear to bo 
irrelevant because it was not proved in the case that the defend- 
ants were agriculturists to whom the Pckkhan Agriculturists’ 
Relief Act applied. 

Wc, therefore, hold that having regard to the provisions of 
section 49 of the Registration Act, the endorsement was not 
admissible in evidence of cither the redemption of the property 
or the real nature of the original transaction between the parties. 
That being so, wo roverso the decree of the lower appellate 
Court and restore that of the Subordinate, Judge with costs 
throughout. 

Decree reversed. 

G. B. u. 

0) (1893) P. J._5. 
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Before Sir Batil SeoU, KU, Chief JittfiVe, ani Jlfr. J'aiiice Balchclor. 

JETHABHAIKEVALBHAI (onxoisAtDifESDAST), Awellast, t. CHOTA* 
LAL OHONILAIi and AuoTnnii (oqioikal PLitiniTrs), Hespondems.* 

inw — Exeevtor—Teetator'e direction to carry on ktt trade— ‘Zcse suffered in 
the coarse of He business— Mortjage—LiahUity of the executor — Testator's 
assets liable. 

Ono Gordhaodas made n vlU and died leavius him sniviTing hU nidoxr. a 
daughter and her hnsbaod and two grandaem by the daughter. Under the will 
the testator appointed Ms u’idorr aud the daughter’s hnshand' executrix and 
executor and directed among other things that in order to perpetuate his name 
Ms huainess ahould be carried on by the exceatcr eo long as it could bo carried 
onat a good profit but, sbould it appear that the trade srill suffer bo os to destroy 
his repotatioQ, the executor should stop it. At the time of his death the testa* 
tor possessed infer alia a cotton ginning factory. Tho executor and executrix 
carried on the business la the testator’s name for some time and haTing found 
that large liabilities srero incorred in the course of the business the factory irss 
mortgaged to J. srith possession. The mortgage ttm executed by the testator’s 
sridosT as owner of tho firm of Gordhandas and by her daughter. The fact 
of tho will was denied in tho mortgago oonTcyance. The ladies executed tho 
mortgage by affixing their maths and their names were written by tho executor. 
J. sned the mortgagor ladies and the oxeonlor to recover the mortgege*debt and 
obtained a deoreo. Tho executor died while the suit was pending. The mort* 
gage property was sold under J's decree and was purchased by him at the court- 
sale. In the meanwhile the beneficiaries under the will, that is, the two grand- 
sons of the testator and the sons of the deceased executor, broughta suit against 
J. for a declaration that tho property was not Hablo to be sold undertho defend- 
ant’s mortgage-decree and that tbo defendant had obtained by Ms purchase no 
tight as against the plaintiffs’ rights in tho properly. 

Setd, dismissing tho suit, that the mortgage was by one member of the firm 
with tho consent and informal co-operation of tho undisclosed partner, tho 
executor, who had the implied authority of the testator to deal with tho factory 
in the ordinary course of business. The mortgage was therefore valid and 
binding on the executor as principal. 

J'uggeevtmdas Xeeka Shah r. Samdae Btyboohns-Basi^i followed. 

A mortgage by a trader under a testamentary Imst of the testator’s properly 
is referrable to his implied authority as a tmslco and rot to his. position 
as executor, 

* Sceond Appeal I?o.?03of 190?. 
a) (1841)2 Uo9.I.A.4S7. 
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Vttili V. AVarjjpyO) foltoved. 

An cieculor carrying on the trade of his testator nnder a tcsbrncctary trust 
is liable 2>«*^oiianj to the trade creditors and is entitled to nsc as a trader the 
trade assets of the testator. Redoes not yiolate his tmst by carryiDg on the 
trade in conjancUon Trith his co-oiecntor who is not named as a trade trustee- 
Tho trustee, though personally liable for the debts which he contracts in the 
course of his business, has a right to be pald^out of the specific assets appropriated 
for that purpose and the trade creditors are not to be disappointed of payment 
so far as the assets so appropriated are concerned. 

SEC 0 ^*D appeal from the decision of \V. Baker, District Judge 
of Surat, reversing the decree of J. E. Afodi, First Class Sub- 
ordinate Judge. 

Suit for a declaration. 

One Gordhandas Ambaidos died on the 3rd June 1896 after 
having made a iriU dated the £7th Afay 3696. He left him 
surviving his ividow, Fulkore, a daughter, Rukhmini, and her 
husband, Chunilal, and two grandsons by Rnkhmini and Ohunilal, 
namely, Chotalal and Maganlal. In his will Gordhandas 
appointed Fulkore and Chunilal managers of his estate and gave 
Ills property to Fulkore for her life and after her to the two 
grandsons. Paragraph 7 of the will ran thus 

Tlh. At present I am carrying on my trade (and) business ia cotton— 
in seed, cotton, gin(tiing-busines9). dealings and transactions, &c. — in my (own) 
name} and after my death, tho ram© shall, in order to perpetoate my name, be 
continued (to be carried on) in my name ly my s<m-in*law Chunilal Tribhu- 
wandas, and such trade eball bo continued (to be carried on) so long as it could 
be caxiicd on at good profit. Should it appear that the trade would suSer in 
such a way as to destroy my nsme (reputation) the said Chunilal Tribhnwsn 
shall cease to carry on trade in my name because ifc is my wish that it should 
not so happen after my death as to injure my name in any iray. The said 
Chunilal Tribhuwun is eren at present carrying on the vahitat in respect of my 
trade and business. He is acquainted (with the same) in ereiy rray. 

Chunilal and Fulkore accordrngly carried on tho business of 
the testator in his name as the Firm of Gordhandas Ambaidas for 
some time and having inenrred liabilities in the cohrse of their 
management they mortgaged with possession a ginning factory 
of the testator to one Jethabhai Kevaldas for Es. 13,000. Tho 

0) {I6S3) 13 L. E. Ir. 45 .1 p. 52. 
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mortgago was dated 29tli February 1699 and was executed by 
Fulkoro and her daughter Rukhmini. They executed the docu- 
ment by affixing their marks, and their names were written by 
Chunilal. Tlie document denied the fact of the will in the 
following terms : — 

Farther wo have not mortgaged, Bold or made ft gif t of the said property to 
any other person. Similarly the deceased Gordhandas Ambaidas also has not 
mftdc a gift of, or gold tho gald mortgaged property or any other property 
belonging to himself : nor has the said deceased made eren any will of his ewn 
property. Con8e<inealIy no person other than onrielTes has a right (and) claim 
to the same; nor has any one a part or share therein. In spite of tlus should 
any mortgagee, claimant or co-sharor or any other person come forward and by 
claim or title, we shall he dnly responsible for the same. 

• The signatures of the two ladies were written thus : — 

The slgoatare of Bai Fulkore, widow of Gordhandas Amhaidas and owner of 
the Firm of GordLindas Amhaidas: I agree to what is written above. The 
handwriting b that of Chnnibl Tribhavandas. The signature U made at the 
request of the Bai j and the Bai has made the mark with her own band. 

The signature of Bs! Bukhmini, daughter of Gordhandas Amhaidas. I sgree 
to what b written above. The handwriting b that of OhnnUal Tribhavandas. 
The signature b made at the request of the Bai ; and.tbe Bai has made the mark 
with her own hand. 

In the year 1900 the mortgagee Jethabhai brought a suit, 
No. 158 of 1900, on the mortgage againslFulkoro and Rukhmini 
and also against Chunilal as executor of the will of Gordhandas 
to recover the raortgage*deht and while the said suit was pending 
Rukhmini brought a suit, No. 171 of 1900, against the mortgagee 
Jethabhai for the cancellation of the mortgage on the ground 
that it was not binding on her or her sons. The latter suit was 
dwmissed. "While tho mortgagee's suit was pending, defendant 
Chunilal died and the mortgagee obtained a decree against 
Fulkorc and Rukhmini for the recovery of tho mortgage-debt, 
•namely Ra, 13,000, from the. surviving defendants and, in 
default of payment by them within six months, by the sale 
‘0l the mortgaged property. The decree was dated -the 21st 

November 1902. 

Ou the 23rd August 1903 Chotalal and Maganlal. the two 
grandsons of Gordhandas, brought the present -suit against 
-Jethabhai, tdleging {nkr alia that the defendant had knowledge 


1939. 

JmiiBUii 

F. 

CllOTSf.AZ, 



212 


THE INDIAN LAW REPOIITS. [VOXi. XXXlV 

of the fact and the contenls of the will of Gordhandas hecausc 

jETHABnii he was .instrumental in getting it executed, that the defendant’s 

CnoTAiAi- conduct in taking the mortgage from the two ladies was frau- 

dulent and that ‘the plaintiff further impeached the mortgage 
. because (I) it was not for a consideration binding on the estate 

of the testator,, (2) the will gave no power to any one to make 
• snch alienation to the detriment of the plaintiffs’ reversionary 
rights* and (3) the plaintiffs’ maintenance depended upon the 
mortgaged factory and there was no other -property available for 
V the purpose. ^ 

The plaintiffs, therefore, prayed for a declaration -that the 
property was not liable to be sold under the defendant’s mortgage 
decree and for an injunction restraining the defendant from selling 
the property, or in the alternative, if the sale was allowed <to 
take place, for a declaration that the sale was to hold good only 
during the life-time of Fulkore and even then was subject to the 
plaintiffs’ right for maiDtenance and that after Fulkore’s death, 
the plaintiffs were the full owners of Ihe property. 

The Court of first instance, the District Court and the High 
Court, having declined to grant an interlocutory order staying 
the sale, the property was sold pending the hearing of the suit 
and was purchased by the defendant. Owing to this circum- 
stance, the plaintiff asked for a further declaration that the 
defendant had obtained by his purchase no right against the 
plaintiffs’ aforesaid rights in the property. 

The defendant answered inter alia that the plaintiffs’ mother 
Kukhmini having failed in her suit. No. 171 of 1900, which she 
had filed for herself and on behalf of her minor sons (the present 
plaintiffs) for the cancellation of the mortgage, the present suit 
was not filed by the pldntiffs in good faith and they should not 
be allowed to prosecute it, thattho defendant had merely attested 
the will of Gordhandas and did not know the contents thereof, 
that Chunilal, Fulkore and Kukhmini fraudulently concealed the 
will and represented to the defendant, that the will was destroyed 
by the deceased during his life-time, that the deceased was 
indebted at the time of his death and for the purpose of paying 
off his debts as well as those incurred after his death Fulkore 
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and Rukhmini borrowed Rs. 18,000 from tlio defendant on the 
mortgage of the factory, that tho mort^gC'debt being incurred 
by Chunilal, Fulkorc and liuklnnini for carrying on llio trade 
and for the benefit of the family was valid, that it was not true 
that tbe-plaintilTs liad no means of aubsistenco and that tho 
claim was time-barred. 

Tho Subordinate Judge found that the suit was not Hmc«barred 
as the plaintifEj were minors when the suit was filed, that tho 
mortgage transaction was not brought about by any fraud on tho 
part of the defendant, that the decree in tho defendant's suit, 
No. 158 of 1000, was binding on tho plaintiffs so far as their 
rights were concerned under the will and was also binding on the 
estate of the testator, that the defendant was informed > that the 
will had been destroyed, that the suit was brought in good faith, 
that tho defendant was an alienee who took in good faith and 
that the plaintiffs were not entitled to any relief. The suit was 
therefore dismissed* 

On appeal by tho plaintiffs the District Judge found that the 
mortgage was not valid. He tlicrcfore reversed the decree and 
granted relief to tho plaintiffs in tho following terms >- 

X reverse the £o<Iiag of tbe lo^or Coart aod gmat t&o dccliretion eoi'gtt for, 
tit-i that the alionatlon to dof«Qdaot holds good only during the lifO'tlmeof 
Folhoie, and is stihjoct to plalotlds' right of 'malotonanec, that plaintiffs are 
the full owners of tho property and that defendant had obtained by his pur* 
chase no rights against the plaintiffs’ aboTe*nientioned rights in the property. 

In view of the fact that I have found that the defendant was not a I>orty to 
the fraud and was without notice of the will, and that he is not to blame for 
the injustice done to the minors, I think it would be hard to^saddle him with 
the costs of this suit. I therefore direct that each party should hear its own 
costs. 

In the judgment the District Judge made the following 
observations 

Trom tho evidence recorded it appeal^ that Oordhan owed some money at the 
time of bis death, and that after his death further large liabilities were incurred 
by Fulkore and Chunilal in the conduct of his business. The will contains a 
prohibition of alienation, bnt it also contains a direction to carry on the testa- . 
tot's business but not as to incur }v loss, . 

In this connection reference is made on behalf of appellants to Williams on 
Eiecntora (9th edition). Volume 2, pages 1664, 1681, 1684, 1815, 1900. 
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■ It js argued that the oiecntor who carries oa the business of the terfator 
inaVes himself personally liable for all debts so contracted and it mahes no 
difference that he avowedly acts as executor (page 1816). The remedy of a 
creditor of the husinesa fora debt Incurred since the death of the testator is 
against the executor personally and not against the estate of the deceased. But 
when the executor pro^rly carries on the bosincss of the docea^, ho is entitled 
to be indemniSed out of the assets, which ora authoiixcd to he, or can be other* 
wise properly applied for the purposes of the business (page 1600). 

Again executors have no authority in law to carry on the trade of tho testator 
and if they do so, nnless nndcr the protection of the Court of Chancery, they 
run great risk, even though the will coutalna |q direction that they should con* 
tinne the husiness of the deceased. If the trade be beneficial the profits are 
applicable to the purposes of tho trust and if it proves a losing concern the 
exeentor, on failure of assets, will he personally responsible for tbo debts con* 
tracied in the business since the testator’s death (page 1682). In the present 
case we have a direction in the will that the executors should carry on tho 
business of the testator, but on page 1689 of WilHams there is a case reported 
S^ery similar to the'present one (Af‘ Ktiflte v. Acton 4 Po G. M. and G. 744) in 
which it was held that a direction In a will that the testator’s trade shall be 
carried on, doe^ not of itself authorize the employment in the trade of more of 
the testator's property than was employed in it at his decease ; nor does such a 
direction coupled with a ducectlon that the lestaior’a debts shall be paid, autho* 
rize a mortgage of his real estate, not employed at his death in the trade, for 
the purposes of carrying it oiu 

It might be argued that in the present case the ginning factory was employed 
in the trade, but in view of the probibilioo of alienation in the wUl and of the 
principles referred to above, I think that Folkore as executor had no authority 
to mortgage tbo property in dbputefor the debts incurred in carrying on her 
hnsbaod's business, and though the transaction may be binding on her, a point 
which has been already judicudly decided and with which we are not now 
concerned, in my judgment she had no authority as executor to bind the minors 
and, viewed from this standpoint, the transaction is not binding on them. 

The defendant preferred a second appeal, 

Coyaji with Z, A. Shah for the appellant (defendant). 

. Selalvad with AT. N. Mehta for the respondents (plaintiffs).' 

Scott, 0. J. The toaterial facts of this case are as follows 
Gordhan Ambaidas died in June 1898 leaving him surviving his 
wife Eulkore, his daughter Kukhmini, her husband ChunUal and 
two grandsons, children of Ohuailal. 
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By his will, dated the 27th oE May lS9G,lio appointed Chunilal 
and Fulkoro his executor and executrix and, after charging 
hig estate with the maintenance of his widow, daughter and 
grandsons and providing for the performance of certain funeral 
ceremonies, directed that his business in cotton, cotton-seed and 
cotton-ginning should, in order to perpetuate his name, be carried 
on by Chunilal so long as it could be carried on at a good profit 
but should it appear that the trade would suffer so ns to destro}* 
his reputation Chunilal should stop it. The testator then gave 
his widow Fulkoro a life-interest in all his property with a 
prohibition against alienation with remainder as to his property* 
which might remain over after her death to his grandsons. 

At the time of his death the testator possessed inter alia a 
cotton-ginning factory at Sabergaum in the Surat District which' 
was used in his business. 

After his death Chunilal and Fulkoro carried on the business 
in the testator’s name. In February 1899 having, as is found 
by tliQ lower appellate Court, incurred laigc liabilities in the 
conduct of tho business they mortgaged the ginning factory . 
with possession to tho defendant Jethabhai for Its. 13,000 and 
interest thereon at 9 per cent, per annum. The mortgage, in 
consequence perhaps of a desire on the part of Chunilal to escape 
liability as a mortgagor, was executed by Fulkoro described 
“ as owner of the firm of Gordhandas Ambaidas dealing in 
cotton and Eukhmini described as “daughter of Gordhandas 
Ambaidas of the same estate/’ The ladies executed the mortgage 
by affixing their marks, and their names wove written hy ] 
Chunilal. The mortgage was attested by four witnesses. 

The mortgage stated that the dcccnsod Gordhandas had not 
made any will of his property and consequently no one but the 
ostensible mortgagors had any right or claim to tho same,' Tho 
consideration was stated to be received as follows:— Its. 6,909-3-S 
claimable by the firm of Jlotibliai Ambaidas from tho firm of 
Gordhandas Ambaidas paid off by the defendant; Rs. 2,709 
claimable bj' Japjivandas Bhagwandas from tho aforesaid firm 
paid by the defendant ; Rs. 7G4-8-0 claimable by Motibbai Lalbhai 
from the said firm paid by the defendant ; and Rs. 2.016-'l-9 
received in cash in order to pay off other debts of the firm, 

B 1837—4 
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The lower appellate Court has found that the consideration 
was paid substantially as stated in the inortgagc*deed and that 
the defendant was deceived by the misrepresentations of Fulkore, 
Chunilal and Bukhmini into the belief that the will of- the 
testator had been destroyed. 

In the year 1900 the defendant brouglrt a suit on the mortgage 
against Fulkore and Bukhraini, Chunilal being joined as a 
defendant as executor under tho will. About the same lime 
Rukhmini, without joining her sons as parties, sued the present 
defendant for a declaration that the mortgage did not affect her 
rights or those of her sons. Her suit was dismissed for want 
of parties, but in the mortgagee’s suit a decree was in November 
1902 passed in favour of the present defendant against Fulkore 
and Rukhmini, Chunilal having -pendente lite> The decree 
was for payment of Bs. 13,551 and interest at 9 per cent, pet 
annum and costs, and in default of payment within six months, 
for sale of the mortgaged property. It was confirmed on appeal 
to this Court, The property was sold under tho decree and was 
purchased by the mortgagee for Rs. 11,000, leaving a balance 
due to him of upwards of Rs. 8,000. The present suit was 
instituted by the sons of Chunilal before the sale took place 
praying for a declaration that the property was not liable to 
be sold under the mortgage decree and for an injunction 
restraining the deSendant from selling the property or in the 
alternutive, if the sale was allowed to take place, then for a 
deelatation that the alienation was to, hold good only for and 
during iho life-time of Fulkore and even then was subject to the 
plaintiffs’ right of roaiulenauce and that after Fulkoro’s death 
the plainiffs were the full owners of the property. 

As the Court of first instance, the District Court and Ibis 
Court successively declined to grant an interlocutory order 
staying the sale, the plaintiffs added a prayer for a further 
declaration that the defendant has obtained by his purchase no 
rights against the plaintiffs* rights in the property. In the first 
Court the Subordinate Judge disnd^sed the suit, but in the 
District Court the decree was reversed and a declaration was 
made that the alienation holds good only during the life-time 
of Fulkore and is subject to the plaintiffs* right of maintenance, 
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that the plamtifl^ arc the full ownci'S of the pfopcrty, and that 
the defendant hns obtained by hia purchase no rights ogainst 
the plaintiffs’ rights in the property. 

From this decree the defendant has appealed. 

Although both Fulkorc and Cliunilal were joined ns party 
defendants to tho mortgago suit, it has not been contended that 
the estate and the beneficiaries arc bound by tbc mortgage 
decree. 

For the respondent it has not been suggested that the 
continuance of tho business was unauthorised in the events 
which had happened. Chunilal was indeed under the will the 
only person who could decide whether or not the business should 
be stopped. 

It is well established that an c^rccutor carrying on the trade of 
his testator under a testamentary trust is liable personally to 
the trade creditors and is entitled to use as a trader the trade 
assets of the testator. Ho docs not violate bis trust by earryiug 
on tho trade in conjunction with his co«exccutor who is not named 
as a trade trustee. 

In 32xj}aTtc Oarland''^^ Lord Eldon, discuUing the position of 
an executor carrying on his testator’s trade under such a trust, 
said: “The case of the executor-is very hard. He becomes 
liable, as personally responsible, to the extent of all his own 
property; also, in his person ; and as he may be proceeded against, 
as a bankrupt ; though he is but a trustee. But he places himself 
in that situation by his own choice ; judging for himself, whether 
it is fib and safe to enter into that situation, and contneb that 

sort of responsibility As to creditors, subsequent to the death 

of the testator it is admitted, they have the whole fund, that 

is embarked in the trade ; and in addition they have tho personal 
1‘esponsibiUty of the individual, with whom they deal ; the only 
security in ordinary transactions of debtor and creditor. They 
have something very like a lien upon the estate, embarked in the 
trade. They have not a lien upon anything else,: nor have 
creditors in other cases a lien upon tbc effects of the person, with 

U) (1E04) 10 Vcs. JuD. 110 Rt ]ip. UO-ICO. 
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1909. whom they deal j though, through the equity, as to the applica- 

JtTnABnA .1 tion o£ the joint and separate estates to the joint and separate 

CnoTAL^iv debts respectively, they work out that lien/’ 

Hxparle Butterfield^'^ shows that the introduction into the 
, business by the trustee executor o£ a co-executor not authorised 

to carry on the trade does not affect the rights of the trade 

creditors. In that case a sole trader directed by his will that it 
should be lawful for his widow to employ £6,000 in continuing 
his business and he appointed her and his son executors. After 
the testator’s death his widow and son continued his business 
and became bankrupt. A person beneficially interested in the 
assets which had been employed by the bankrupts sought to 
prove in respect thereof gainst their joint estate but it was held 
that to the extent of^£6,000 no such proof could be allowed, for 
the employment of the £C,000 was authorised by the will. 

The nature of the trade creditor’s right against the assets 
properly employed by a trust trader is thus stated by Sir George 
Jesscl in Jvi re JohnsonS^'i i "The creditor who trusts the executor 
has a tight to say *1 had the personal liability of the man I trusted, 
and I have also a right to be put in his place against the 'assets ; 
that is, I have a right to the benefit of indemnity or lien which 
he has against the assets devoted to the purposes of the trade/ 
The first right is his general right by contract, because ho 
trusted the trustee or executor : ho has a personal right to sue 
him and to get judgment and make him a bankruijt. The second 
right is a mere corollary to those numerous cases in Equity in 
which persons are allowed to follow trust assets. The trust 
assets having been devoted to carrying on the trade, it would not 
bo right that the cestui qve trust should got the benefit of the 
, -trade without paying the liabilities i .... the Court puts 

the creditor, so to speak, 0.3 I understand it, in the place of the 
trustee/’ 

In StricUand Lord Selborne, referring io Bx parte 

Garland and parte states the principle to be that 

- Iho ^trustee though personally liable for the debts which, he 

(1) (1847) De Gei. 670. ( 2 ) (1880) 16 Ch. 1). S43 at p, 562. 

13) (lW*)26Cl..D.2i-5atp.243.' 
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cdulvacts in, the course oC the buxines*?, has a right to ho paid out 
of the spcciOc a?soU appropriated for that purpose and the trade 
creditors arc not to be disappointed of pa3’mcnt so far as the 
assets so appropriated arc concerned. ' ' 

If this principle is borne in mind, a brief ra»atatcmcnt of the 
main facts of this case will show Hint tlio plaintiffs* suit 
must fail. 

Chumlal, the trust trader^ in coujunclion udth his co*cxccutrix 
hulkorc, lawfull}’ carries on the testator’s business and emploj's 
therein the trade assets. lu order to pay off trade debts he 
obtains inonej’ from the defendant on the security of tho ginning 
factory used in the business. The ginning factory is worth less 
than the sum advanced by the defendant. The plaintiffs, as 
bcneflciarics of the testator, seek to deprive the defendant of the 
bcuc6t of the assets so come into his possession, 

Tho argument advanced on behalf of the plaintiffs was really* 
an attempt to take advantage of the fraud perpetrated on the 
defendant by tho plaintiffs’ father who was personally liable for 
tho debts which the defendant was induced to pay off. It was 
argued that the defendant took nothing by the mortgage since 
the ostensible mortgagors as widow and daughter took no interest 
in the property, Gordhandas having died testate; that Fulkoro’s 
interest os benefleiarj’ under the will was subject to a restraint 
upon alienation : and that as executrix 'she could only mortgage 
the testator’s property in codJudcUod with her co-oxecutor 
Chunilal because she had not taken out probate and so could not 
act alone under section 92 of Act V of 3881. In our opinion 
the existence of the mortgage-deed strengthens rather than 
weakens the defendant’s ease. 

The mortgage was by one member of the firm with the consent 
and informal co-operation of the undisclosed partner Chunilal 
who had the implied authority of the testator 'to deal with 
tho ginning factory in the ordinary course of business. The 
mortgage was therefore valid and binding on Chunilal as 
principal : gee Jv^gcetcundas KeeJta -Shah v« Jlatudat Brijhookun- 
^ mortgage by a trader under a te.stamentary trust of 
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the testator’s factory is referable to his implied authority as a 
trustee and not to his position as executor. See the judgment 
of May, C. J., in DevtU r. Kearney^^K 
Wo set aside the decree of the District Court and dismiss the 
suit with costs throughout on the plaintiffs. 

Decree eel atuU* 

G. B. B. 

(1) (1883) 13 L. It. Ir. 45 at p. 62. 
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2je/orc Sir Bitait ScoU, Chif/ Justice, and Mr. Justice Batchelor. 

SlVLAIi JETIIABHAT, PwisTirr, r. BHIKIIA BAMJAN, Defendant.* 

DekVian AtjrtcuUuritts' Sett^ Act {XVJI of 2S7!>), sections 13 and 13-~ 
Retrospective effeet^^Indihtedness ttisiiny at the date of the pastiny of 
the Act as kcU as future indebtedness. 

Tbo plalotiff sued to rccorcr from the defendASt & certain feum doe on a 
money tottd, dated tUe IfiUAtay 1&04. The suit was cognizable by the Court 
in its Small Cause jurisdiction. The bond sued on was passed in adjustment 
oE an ezisUug debt which itseU was the balance due on previous advances. Some 
oE tho proviflions including sections 12 aud 18 of tho Dekkhan Agriculturists’ 
Relief Act (XYlI oE 1870) were made applicable to the district on the l5th 
August 1905 and tbc present suit was filed on the 26th March 1909. As the 
sovcml advances which led to tbc bond were prior in dale to the application of ’ 
the provisions of the Dekltbaa Agriculturists' Relief Alt (XVII of 1879) to 
the district, the following question ar<W 0 : — 

“ IVhelher BOotiou 13 of the Dekkhan Agriculturiste’ Relief Act (XVU of 
1879) is retrospective eo as to apply to the case of transactions entered into 
befoio tlio date of its extension to the district but the suit in respect of which 
is instituted after that date P *’ 

Meld in the affirmative that section 13 of the Act is retrospective. 

Sections 13 and 18 of the Dekkbaa Agriculturists' Belief Act (XVII of 1879) 
show that it was the intention of tbc legislature to open Up all transactions between 
the parties having a bearing upon the claim out of which the suit arises from 
the very comraeneement. This is o»o of the means adopted by the legislature 
to carry out tho intention expressed in tbo preamble of rcllevitg tho agricul- 
tural classes from indebtedness existing at tho dale of tho passing of tho Act 
os well as future indebtedness. 

• Civil Reference No. 5 of 1 C 09 . 
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REFEnESCE under Order XLVI, Rale I of the Civil Procedure 
Code (Act V of 190S), hy J, N, Bhntlf Subordinate Judge of 
Borsad in l!io Alnncdabad BIslricL 

Small Cause suit. 

The plaintiff sued the defendant, who was nn ogricuUurist, to 
recover Rs. 48 including interest due on a money bond for R**. 31, 
dated the 17lU May 1904, paaacd in adjustment of an existing 
debt. The original advances amounted to Rs. 21-3*0 in 1696 
and they were followed by further adaanccs. 

Section 13 and several other Bcctions of the Dekkhan Agri- 
cullurisls* Relief Act (XVII of 1870) were extended to the 
Ahmednbad District on the 15th August 1905 and the present 
suit was instituted on the i^6th March 1900. 

As the advances which resulted in tho passing of the bond 
wore made before the application of sections 12 and 13 of tho 
Act to tho Ahmedobad District, the Subordinate Judge referred 
tho foUo^7ing question for an authoritative decision under Order 
XLYI, Rule I of the Civil Procedure Code (Act V of 1908) i* 
‘‘Whether section 18 of the Dekkhan Agriculturists' Relief 
Act is retrospective so as to apply to the case of transactions 
entered into before the date of its extension to this district but 
the suit in respect of which is instituted after that date V* 

The opinion of the Subordinate Judge was in the nffirraativo. 
In making the reference ho observed os follows : — 

If Bectioo 13 vcrc to apply and account (nken in (lie roanner InM down 
liy it tho plaintifF cannot recover inoro than Hu. 2C'8 0. If it were not (o 
apply, tho plaIntllT would he entitled to recover K«. 48, tlio full amount of 
the claim. 

The pLaintilTs plctader relying on 31 Bom* 030 conteuilsas 

follows 

1. As section 13 of tho Dchkhan Agriculturists* Belief Act is hold not to ho 
retrospective, it cannot apply tothe case ofn trsnsactlon cnicred Into beforo 
the date of its extension to this district, notwithstanding the fort that tho lult 
was Instituted considerably ofter tho dale of the extension of tho section. 
The Tull Bench ruling In 1. L. B. SI Com. 620 decides that the last sixteen 
words in section 12 of the Deklchan Agricullmlsti’ Belief Act * and tecotully 
with a view to taking on account between such parlies in monner herein- 
after provided,’ (and tections 13 end 71A are cot Trtto*pcclive and do 
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not apply, to suits mstiintcd liofore tbo DeikLau Agricultniisis’ Holief 
Act came into force. This is the rationale of the decision as .appears from 
the fact that avhen the case was being argne3, ChandaTarkar, J., remarked 
that the sections in question did not merely affect 'procednre hut that they 
affected rights and so could not Lave relrospcctivc.effect. Knight, J., also 
said that the taking of account might bo a matter of a procedure hot that 
the enforcing of accounts was not. Thc'se remarks in effect upheld the 
opinion of the Subordinate Judge at Thana to the effect that the provisions 
in question should not Lave “ retrospective effect or apply to pending 
suits,” 03 the creditor had ccitam vested rights under the law iu force 
before the extension of the Dekkban Agriculturists’ Eclief Act, 

S. There is no reason why the caso of a pending suit should be dlstin* 
guiahedfrom one in respect ofwliicli no suit was pending, if tlie traiis* 
.actions in both the cases wero ontcred into before the date of the applica- 
tion of the Act. BrJjom in bis Irfgal Masiins (page 24, 7th Kdition) when 
dtscUFsbg the maxim “Nova coustitutio futuris fomara imponere debet 
non prictcritis” sajs that “ cfcry statute which takes away or impairs a 
vested right acquired under ciisting haws, or creates anew obligation, or 
imposes a new duty, or attaches a new disability, in respect of trans- 
flcUons or considerations already past, mnst be deemed rplrospectivo in its 
operation.*' This is the meaning of tho wonl jetrospcctive. There is Jio 
reason, therefore, why I. L. R. 31 Bom. 030 should not apply to this c.sse. , 

S. £vco a statute against wageiing eontmcls was held not to apply 
letrospectifcly to such contracts entered into before tho statute came 
into force, as appears from tho following passege at p'lge gU in 1. 1,. R. 
2 Bom. 148 

<‘Henco in Moon v. Durden (3 Ex. 22) the majority of the Cotirfc held that a 
right of action fully acquired before the passing of the ‘Wager’s Act was not 
extinguished by tho words, ‘no action shall bo hiowght or maintained’ 
on n wager. Tho public interest was manifestly the motive of the law, yet 
as between private parlies it was not allowed to affect tho consequences of 
acts not at the timo they wore entered on. forbidden, and c.apablp in them- 
selves at the timo of generating .a legal right and corresponding obligation.’’ 

4. On the analogy of rules contained in tkiuses C.and Band, the last 
paragraph o! section 0 of Dio Gcneml Clau-.o3 Act (X of 1897) tho plaintiff 
las ft vested right to have liis caso decided according to iiw as it e-visted 
before the coming into force of sections 13, 13 and 71 A of the Pekkhan Agii- 
cullnrists’ Relief Act in tills Dialtict. 

Tho defendant who u in gaol was not repicsentcd by a pleader, owing 
probably to poverty. Tlie Goiemment Pleader represented the plaintiff. 
As amicut eurice Mr. BLsinabhai aigued the caso for the defendant M 
follows;— 
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1. Tlie ruling in question (L L. B, 31 Bomluy C30) is not correct. Look* 
ing to tko course of decisions m to tke relrospectivity of section 171 of tho 
Bengal Tenancy Act, time v;ould como for overruling this decision. The 
question whether section 174 of llio Bcngtd Tenancy Act was restrospective, 
was fir^t answered in the negative hy a Full Bonchof tho Oalcutta High Court 
in 1. L. It. 14 Cah 630 on tho ground that that section conferftd upon jadg*' 
ment-delitow a new right which they did not possess under tho old Act. 
Bat this decision was held wrong by another Full Bench in I. L. It. 22 Cal. 
767 which also npsct another Full Bench ruling in I. L. II 21 Cal, 610 ns 
to section 310A of the old Code of Civil Froccdoro not being retrospective. 
Thus Ijolii section 171 of the Bengal Tenancy Act and section 3lOA of the 
Civil Fneedure Code were ultimately hold to bo ictrospcctive. 

2. In I. L. B. 25 Rom. 104 it is said that section SlOA of- Uic Civil 
Procedure Code had boon dmftcd on tho lines of section 174 of tho Bengal 
Tenancy Act VlH of 18S3 which has been passed “ in tho interest of another 
unforinnato class ; tho poor tcnnve holders whoso lands wore liable to be Bold 
for .arrears of rent." In the Full Bench tuliogofl- L. R. llCnl. 036 it was 
Mid that!! tho langung'^ '^^cd had eontalncil a dirc<t implication ns to the 
intention of the legislatnro to make it retrospocUve, it would have been so 
interpreted. Though on the ono baud Mr. D. A. Khaw nrgned before tho 
Fall Bench in I. L.Il.31 Bom. 680 that section 12 of the PckkanAgclcQUarists’ 
Itellef Act mixed, procedure and eights so inexlricahly tlxat it was not possible 
to separate the ono from the other and to give retr<«pective effect to It, it may 
be argued on the other hand that this inextricable .mixing of the two 
amounts to a direct implication of the kind mentioned in the Full Bench 
ruling in I. L. B. 11 Cal. 036. If the legislature in order to relievo agri- 
culturiata directs tho history and merits of their cases to be gone into for two 
purposes and if the history of a case implies an inquiry into the past why 
should it be supposed tliat it intended such on inquiry for one purpose in 
the case of contracts and other transactions .entered into before tho oxten* 
sinn of tho Act and for both the purposes in the case of contracts and 
other transactions entered into after the extension of the Act. 

3. No doubt the general ^vulc is that a statute is not to he retro* 
spcctivcly enforced. There is, however, another principle referred to by 
^Ye8^, J., in a case under tho Bekkhan Agriculturists* Relief Act (I. L. R. 

8 Bom. 840) ivhich requires to be considered—tbo principle “ that a law 
parsed to promote some important public interest may be given on that 
account a retrospective operation if necessary, as the mle against such 
operation tests itself on such a general poUie interest, which may, under tho 
circumstances bo deemed of leas impoitauco than the one embodied in the . 
statute.” The learned Judge adds: “The purpose of the Dekkhan Agri* 
culturUts' Rcliof Act was undoubtedly to shteld tbo property of agricultoriaU 
against their creditors and this purpose wo cannot but see was considered 
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by the Legislatura one of great pablic importance. Thus only are the 
onomaloos provisions of the Act to be acconnted for. Such a pnrposc so 
manifested wo cannot snpposo to have extended only to tho cases of attach- 
ments made after the Act had come into force. No intelligible reason 
could we thinh ho nssigned for such tv distinction” (p. 347). In 7 Bom. 
I* It. 497 nt page 518 Batty, J., refers to the passage tind ^ays when the 
maxim Sctlus ^J£3 )hZ$ titprema lex applies and the aim of an Act is to 
promote important pnhlie interests, private interests may justificably be 
Bubordinated and n construction necessary to ofiectnato the intention of 
tho Legislature must be given effect thereto. In tlis case of tho Bekkhan Agri- 
cnltarisks’ Belief Act the point was not whether it created new rights bat 
whether expressly or by direct implication the legislatnre intended both the 
things mentioned in section 12 theroof to bo done retrospectively or only one 
of them. 

4. The ruling in qnestion (I. "L. B. SI Bom. 630) was arrived at in the 
case of a pending snit and so it cannot apply to a case b’ke tho present where 
tho suit was instituted after the coming into force of section 13. Theplain 
meaning of this section is to affect all transactions whether made before or 
after the Act came into force. Bat there is nothing to clearly show that it was 
iutouded to operate in pending suits. 

Those arguments give rise to the following question 

Whether section 13 of the Pokkhan Agricolturista’ Bdief Act is retrospective 
so as to apply to the case of transactions cnetred into before the date of its 
extension to this district bnt the suit in respect of which is instituted after 
that date ? 

Tho qnestion thus formulated does not appear to mo free from doubt and 
difficulty, but as it is very important os affecting the interests of agriculturists 
and is likely to arise now and then, with diffidence I venture to submit it with 
the following observations: 

The important question for consideration seems to be : what does I. L. E. 
31 Bom. 630 actually decide P Poes it decide that the List sixteen words of 
section 12 and section IS and 71 A of the Pekkhan Agriculturists’ Belief Act 
arc absolutely nou-retrospectire or docs it decide that they aro only partially non- 
retrospective so as not toapply'tothecasoofnpendingsuit. The case was one of 
a pending suit. AllthatthcirLordsbjpsaaid daring the coarse of the argument or 
in the judgment had reference to this case of a pending suit. That a statue may 
bo only partially retrospective appears from the following passage in blaxwcll 
on the Interpretation of Statutes (4th Edition, 1905, page 322) 

“ For it is to be observed that the retrospective effect of a statute may be 
partial in its operation. Thus it has been said that section 35 of tho Divided 
Parishes Act, 1870, which containsa code of transmitted status in relation to 
settlement, is to be considered as fnlly xetrespetUve for al purposes, except 
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only as regards adjudicationj mado boforo the coaitncuc:ment of tha Act: so 
that for the purpose of dctcrrainin",lho aclUcment of children born after 1876, 
it may be that their father's scttlamont is goremed by tho section even though 
his eettlemont for the purposes of his oirn rcmoral is not affected by it.” 

Again est, J , in Jji re Ratansi ATafianJt and others (I, L. R. 2 Bombay 
U8) at page 210, says : 

“The general principle bf uon-rctroacli^ily of now U<m need not ho insisted 
on. On the other liand there is in one sense an element of retroactivity in 
all laws siuco no law can opeiute except by changing or controlling what would 
else hare been different capabilities or a different sequence of acts and events 
Laving their roots and motives in the past. It would be more important for 
practical purposes to distinguish if possible the cases and the senses in which 
the loosely expressed principle does and does not apydy and to asceidain the 
exceptions to which it is subject. That, as has occasionally been argued, there 
13 something universallj and essentially wrong and onjust in retrospective laws 
is not to be admitted. T/io princlpie'has ludeed been accepted as a fnndaiuental 
one in the written constitutiona of aome states, but it h properly rejected by 
^VlUes, J., in the of r\ilU;pa v. Ayre (L. R. 6 Q. B , p. 23) and by Dr. 
Lusbingtoa in tho " Ireniides.” For the legislator the question is always one of 
the higher as against tho lower or of the general against the particular interest. ' 
For the judges the question is simply as to tho true intention of the Legislature.” 

Theio is the further rule “that a statute is not to bo construed so ns to 
have a greater retrospective operation than its language rendeis necessary. 
Even in construing a section which Is to a certain extent rctrospootlve the 
maxim ought to bo borne in mind as applicable whenever the Hue is reached 
at whioli the words of the section ccasc to bo plain” (blaxwell on tho 
Interpretation of Statutes, p. 322, 4th edition, 1905). 

Apply iug these principles to the section in question it appears tliat though 
the words of it convoy that the section is meant lo have retrospcctiTC effect 
they do not show whether it was meant to include eases of pending suits. 
Courts are reluctantdo extend the application ofastatnle or its section to the 
case of n pending suit unless it clearly appears that it was the intention of tho 
legislature to so apply it. The Legislature may intend a section to operato 
retrospectively and yet may not intend it ito operato on pending suits. 
Section 13 of the Dekhhan Agrictilturists’ Relief Act appears to be a section 
of this type. In my opinion I. L. R, 31 Boro. 630 while deciding that tlic 
last slxtcou words of section 12 and sections 13 and 71 A do not apply to peud* 
mg suits leaves their rctrospcctivity otherwise untouched notwithstanding 
the fact that the Subordinate Judge and their Lordships of the High Court 
during tho course of the argument made general remarks ;to the effect that 
the sections were not letrospcctire. Though their remarks were general it 
cannot bo forgotten that they were made is rslalion to the case of a pending 
suit. 
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The fact that a particular statuto or a ecction if it is rciro<!pcctivo wUl not 
necessarily make it applicaMe to the case of a- pending suit. Tho qaesUou 
^rould still ho-xo to bo considered whether it is so far retrospective as to apply 
to pending suits. If thci'O is no such intention appearing section C of the 
General Clauses Act ■mil apply if the new enactment repealed any eristing one. 
If the notr enactment altered any existing law without i epealin g any enactment 
the principle of laM' enunciated in Uio Gi'jfat Tradjn^ Comj^any x. Tr'ikamji 
Velji (8 Boiu. n. C. U 45) and followed in 10 Bom. L. U. 025 will apply. In the 
last case tho ruling in I^tUtvtalibi v. Gancth (1. L. R. 31 Bom. CSO) seems to 
have been intcrpietcd as deciding DO uionj than that the last sixteen words of 
section 12 and sections 13 and 71A are not rctiospective sons to apply to a 
svrit instituted bcfoio the Act came into force iu tho particular district (p. G8G) j 
llierehy the meaning is convoyed that they are l)lher^viso retrospective. If the 
view of their Lordships in 30 Bom. L. R. 625 had been that I. L. B. 31 Bom. 
630 decided that these sections were absolutely uou-jolrospedive there would 
have been no necessity to set aside the order of the lower Court permitting with- 
drawal of the suit. 

In I, L. R. 17 Bom. 289 a question arose whether section SI, clause 2, of the 
Talukdars' Act (Bombay Act VI of 1888) was retrospective in operation. In 
thlscasoa decree upon a mortgage bond "u'as passed on 15th Augiistl887. 
The pioporty was eold on 5th August 1880 but the Collector lefnsod to confirm 
tho sale for want of eanction of the Governor, tho Tolultdsrs’ Act having come 
into force on tho 25th Match 1889. The High Court held that the section was 
not retrospective aod that the sale should bo condrmed though no sanction had 
been obtained. 

In I. L. R. 10 Bom. 80 which also is a case on the some section of tho 
Talukdars' Act the mortgage was executed Icfojc the Act came into foice, but 
a decree for Bale %Ya9 passed aftor its coming into force. It waa held that no 
suucHqu of the Governor was necessary. 

In I. L. II. 20 Bom. 665 the conectncbs of tho above luling was doubted. 
It was however explained and its conoctness maintained by Ranade, J., iu 
I. L. R. 22 Bom. 881 ou tho ground that it was presumably the case of n 
pending suit. In tho last mentioned case the mortgage was executed in 1883 
und .1 suit on tho mortgage was brought ia 1893. The District Court hold that 
section 01, clause 2, of Bombay Act VI of 1888 did not apply as tho mortgage 
was ofi’octcd prior to the passing of the Act and eo passed an oidei alwolulefor the 
sale of the mortgaged properly. The High Court reversed the order holding 
that the section did apply. The case in I. L. R. 19 Bom. SO was assimilated 
to the class of cases refened to in I. L. R. 17 Bom. 389 ou the ground that the 
snit in I. B- R. 19 Bom. 80 was presumably instituted before the date of the 
application of the Act. Ranade, J., observed — 

‘‘ There is no particular reason to distinguish cases in which a decree has 
been obtained from those In whicli proceedings had been presumably instituted 
before the Act came into force. In DooUvMais v. JiamloU (6 Moo. I. A, 109) 
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tbeir Loixlshipa of tlio Priry Council luid to consider liow far retrospective 
effect could be gtvon to the provisions of ru Act of 1818 which declared that 
‘ nil agreements by wny of wager shall lo uuU and void * and it was held that 
this proWhition did not affect the validity of existing contracts at aM eccitlf not 
tioso Contracts on tc/dei acliotis Aad aiready been 6rouff/it be/ore '.the ticto Act 

.came into force (The italics aro mine.) Jn BhaU Kalidass 

V. Chttdasama (P. J. for 1895, p. 428) as the cucumbranco was of a date prior to 
the Act but the suit was instituted long after the Act came into force, a decree 
was passed for tho amount duo, bnt its enforcemeut by sale of tbo property was 
made subject to the provisious of section 89 of tho Transfer of Property Act 
which would, it was observed, mako it possible for tlie creditor to obtain tho 
sanclioa of Government before the sale nctnally took place." 

Tho above decisions ou boctlon 3l, clanse 3, of the Talukdars* Act show ll«l 
though the section was expressly held not to be rclrospcctivo by one Bench, it did 
not come in tho way of another Bench holding gabseqnently Uuit the section did 
apply to a case in which the suit was instituted after the coming into force of 
the Act though the transaction sued on was of a date anterior to its coming 
into force. 

On the strength of these decisions it may be argued tliat though sect'on 13 
of tho Dekkhau Agriculturists' Belief Act is held not to be retrospective In I. L. 

B, 31 Bom. C80 the decision would ho no bar to tbc appHoshitity of the loctlou 
to the caso of n tramaction which, though entwod into ptioi to tho coming into 
force of the section in this district, was sued on after its coming Into force. 

For tho above reasons I think that the imling In I. L. B. 81 Bom, 680 docs 
not come in tho way of .'inswcring the question I have framed in the nffirma* 
tivc. 

If however my interpietatiou of tho rnliug in 31 Bombay he not correct 
and it he interpreted as deciding that acctlou 13 of the Bekkhan Agriculturists’ 

Belief Act is absolutely uon*retTospcctivc the arguments in favour of the 
rctrospectivity of the section appear to ho very cogent and it is for their Lordships 
to consider whether another Full Bench should not intervene. Under tliis latter 
interpretation it seems difficult to make a distinction between two cases of 
contiacfs both of which are entered into, say, a year before the coming into 
force of a section authoritatively mled to be a provision not of procedure 
law but of substantive law but one of which was sued on the day preceding, 
and the other on the day of, the coming into force of the section. To mako 
myself mote clear, suppose a provision of suhstantlxe law comes into force on 
August Ist, 1905. A suit is filed against B by A on July 3lBt,.l905, aod 
another against C ou August Ist, 3905. Tlio contracts with B and C l»th 
were entered into on 3 st September 1904. The High Conrt in tho former case 
rules that the provision is of substantive lawand affects a vested right, tbereforc 
the new law cannot ol>eratcj letrcsjiectiTcly. The rationale of this ruling is that 
A BUd B contracted cm 1st Septomher 1£K)1 with reference to a particular slate 
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1909, of llimgg. They did not knov that the inlorest agreed to could be cut down. 

Does not the same reasoning flpi>ly to the case o£ A and C vho also cnterel Into 
JET 0 ABnAi similar eontract on 1st September 1001 ? 

UniCTA According to the usual canons of conslniction governing such enactments 
llAMJiy, as tho Letkhan Agricnltunsts' Keltef Act cveiything must ho done in- 
ad^uncement of the remedy consistently with fha plain language of iho ' 
Legislature so as to afford the utmost relief which the meaning of tho Ian* 
guago can allow. It appears from the luling in 10 Bom. L. R. 7 15 that 
Section 1 S, Lekkhan AgricuUnrlsts’ Belief Act, has of neccssitj* to be applied to 
all cases the history and merits of which have been inquired into under section 12 
of it. Thru the application of the tTVO sections is co*extensive. If this view 
is correct there is a conflict between it and the mling that the last sixteen words 
of section 12 and sections 13 and 71A are not retrospective. 

On a consideration of the a^omeots for the plaintiff and the defcuJant 
and for the reasons abm'C set forth, I would answer the question framctl in 
Ihc affirmative. 

The reference was argued before Sir Basil Scott, C, L, and 
Batchelor, J. 

T» is. Desai i^cwicar for the plaintiS:— So far as pend- 
ing suits arc concerned this Court has, in its Full Bench ruling 
in Falmahihi v. C?aae#/<<‘>, held that the last sixteen words of 
paragraph 2 of section 12 of the Dekkhan Agriculturists* Kelief 
Act arc not retrospective. We submit that section 12 applies 
only to transactions entered into after the provisions of the Act 
were extended to the Ahmedabad District. There are no decided 
. cases either way, therefore reference will have to bo made to 
the canons of construction of a statute. The Privy Council have 
held in Doolubdau v. Samloll^^, which was a case of wager, that 
a new statute cannot affect a transaction entered into before it 
was enacted, at any rate it cannot affect a transaction in respect 
of which a suit is already brought. In tho above case, the suit 
was brought before the particular Act was enacted but therein 
there is an expression of general opinion that anterior transac- 
tions arc not to be affected. The observations in Mcon v, 
are to the same effect. We rely on section 6 of the 
General Clauses Act, 1895. We have a vested right to get a 

<0 (1007}'3l Com.CSO. (i) (JS50) 5 Moc. I. A. 109. 

P)(1W^2E*. 25, 
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decree on our %hata and no now otatute subsequently passed can 
divest us of that right. No dislinction can be made between 
(1) the case of a transaction admittedly entered into before the 
Act came into operation and (2) one in respect of which a suit 
is brought after the enactment of tho Act, Belying on the 
decision of tho Full Bench in Fatmabibt v. Qane»h^^^ we submit 
that section 12, clause 2, of the Dekkhan Agriculturists' Relief 
Act is not retrospective and the point referred to should bo 
answered in the negative. Tho following cases were cited 

J« i^e matter of the jietitiou o/ Satanei Kalianj{^^\ favanmal. 
Jiimal V. hlanohar Ganeth v. Ohu,tahhai Mithahhai^^\' 

Kalian Mali v. Pathubhat Faljtbhai^^^^ Tailor v. Manners^^^ and 
Phillips V. Pyre^'K 

G, K. Thahore {amicus curia) for tho defendant The ruling 
of tho Full Bench in Faltnabtbt v. Ganesh^^ gave rise to the 
present question. Therefore it is necessary to sec what that 
caso really decides. The reference to the Full Bench was made 
because there is an apparent conflict between the decisions of 
this Court in Pannalal v. and Buryaji v, 

The last case decides that sections 12 and IS of ibo Act ate 
applicable only to suits instituted on or after the 1st November 
1879 and the former case was supposed to be in conflict with it. 
The Full Bench held that sections 13 and 71A and tho last- 
sixteen words of section 12, clause 2, did not apply to suits 
instituted before the Act came into force and read Pannalal v. 

as indicating a similar construction of tho law, Tho 
question of the applicability of tho Act to anterior transactions 
was not before the Full Bench and tho language used is to bo 
read in the light of the question submitted for decision. 

To argue from this that the Act did not apply to anterior 
transactions is to take a long stride. Pending suits stand on 
a footing of their own. They arc always ‘governed by tho law’ 


1909. 


SiTLiL 

Jethabhai 

v. 

BaiKUl 

RvUiTAK. 


9) (1007) 31 Bom. G30. 

W (1877) 2Bjni,148. 
13) (1500)11 Bom. 61C. 
B) (1581) 8 Bom. 847. 


(q (1592) 37 Bom. 2S9. 

(0) (1803) L. B. 1 Ch. -IS. 
n){l870)ti.R.6Q. B.,p.23. 
(6) (irOCQ 8 Bom. L. B. 798. 
{fl) (1880) 4 E0IB.S5S, 
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obtaming at the date of their institution : ' Gujarat Trading 
Company v. Trihawji VclJi^^K They arc understood to have 
the same force as a decree; Chudatama Naudkalhai v. Naran 
TriihovanP^, The rights created by a decree arc of the highest 
kind and infinitely superior ' to those created by a contract : 
Kavlu V. Tatya v. It cannot therefore be 

urged that because the Act docs not apply to pending suits, it 
cannot also apply to past transactions. 

Apart from the Full Beach ruling' the present case is quite 
clear. There is no ruling against the view we contend for. On 
the contrary this Court has always proceeded on the assumption 
that the Act applies to all transactions. Even the case of 
Suryaji v. Tu^aram^^^ supports this contention. The cases of 
Navlu V. Bagliu^^ and Tatya Vithoji v. Bayn Balaji^^^ are 
further illustrations. In all these cases the transactions were of 
earlier dates, still the decisions rest on grounds other than that 
of the non*applicability of the Act to certain transactions. This 
is because the language is quite clear. The word ^history * in 
section 12 of the Act can only mean past history and the word 
^commencement' is used without any word modifyingits natural 
import. The preamble of the Act again clearly indicates the 
intention of the legislature which was to relievo the indebtedness, 
meaning thereby existing indebtedness. The supplementary 
definition of the word ^agriculturist' in clause (2) of section 2 
also helps out contention. Both the language and the intention 
being clear, no canon of construction can help the plaintiff. The 
Act is to be construed as indicated in Shicram Vdaram v. Kondiha 
MuJetaji^^). The cases of Moon v. Burden'-’’^ and Doohihdass 
Fettamlerdass v. Ramloll Thaehoorseydass'-'*^ were both cases of 
pending suits. Those decisions went on the presumed intention 
of the legislature which was there quite different. The observa- 
tions relied upon arc obiter dicta and should be read with reference 
to the point for decision. We therefore submit that the question 
referred should be answered in the affirmative. 

0) (ISG7) 3 Bora. II. C. R. (O. C. J.) 45. (3) (1830) 4 Bom. 358. 

(2) (1807) 22 Boro. 8W. <B) (1881) 8 Boir. 310. 

(3) (18?4)8 Bom. 303. (7) (]B48) 2Et.22. 

(«) (18S3) 7 Bom. 330. , (8) (igco) 5 .Moo. T. A. 300. 
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Desai in reply,:— Tlio observations in Manohar Qanesh v. 
Chuiahhai cannot affect the present case, for tliey 

ore in conflict with the view of tho inojority of Judges in In 
the mailer of the pelilxon of ^atanti Aa/ju/yVPh No doubt the 
object of tho Act was to help Agriculturists and relievo them 
from indebtedness but at the same time some consideration will 
have to be shown to creditors whoso position becomes very bard 
under the Act. 

Scott, C* J. : — Wc answer the question referred in tho 
affirmative. 

Sections 12 and 13 of tho Dckkhan Agriculturists^ Kclief Act 
show that it was tho intention of the legislature to open up nil 
transactions between the parties having a bearing upon the claim 
out of which the suit arises from the very commencement. This 
is one of the means adopted by the legislature to carry out the 
intention expressed in tlie preamble of rcHeving the agricultural 
classes from indebtedness. Weunderstand this to mean indebted- 
ness existing at -the date of the passing of tho Act as well as 
future indebtedness. 

Tho point referred to us has never, so far as wo have been 
able to ascertain, been raised during tho last thirty years which 
have elapsed since the passing of the Act, and no know of no 
case which has been decided which is based upon any other 
reading of the Act than that indicated above. 

We are indebted to the pleaders who have argued the case ns 
amki eurioi with much keenness and have given great ’assistance 
to the Court. 

OnUr 

O. B. R. 


W.(lS84}8Bom S4T. 


W a877) 2 Boiq. H8. 
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APPELLATE CIVIL. 


before Sit Basil Seoti, Kt.^ Chief Justice, and Mr. Justice Batekehr. 

1909. BAUBAY GOYINDRAO (oihoinal PiAiKtiFf), Appellant, v. TEE 
mernUr-C. ' SECRETARY OP STATE FOR INDIA IN COUNCIL and anotukb 
(oniGiNAL Defendants), Respondents.® 

Bexenue Jurisdietten Act (X ofl87G), seclion 4, suh'sedion (a)\-^Act XI of 
1S52 — Zand held as Saranjasa — Deeishn of the Inam Commissioner— 
' Finalit}/ — for dccloration of title and possession — Exclusion of 
juriidicHon of Cimt Courts. 

In file year 1858 the loam Commlsiloner dccicicti that a certain eatafe was 
Sarfinjam o£p. and not bis Sanr Inam. On P.'s death in 1899 Government 
resnmed the estate on the ground that It was Saranjam and re-granted it t} 
Y., one of P.’a grandsons. Subsequently the plaintiff, another grandson of P., 
brought a suit against the Secretary of State for India and Y. for declaration 
of title and possession on tho ground that the immoveablo property in suit w-is 
plaintiff’s Sarv Inatn property and could not betaken from his possession by 
Government or its officers or ro*granted to any one else. 

2eW, 

‘ 1. That the decision of the Inam Commissioner was, by virtue of the 
provisions of Buie % Schedule A of Act XI of 1852, final as regards the land 
and ioterests concerned in the decision. 


• First Appeal No, 21 of 1009. 

f Section 4, 8ub*section («), of the Revenue Juriediction Act (X of 187G) runs 
thus 

4. SubjecfctotlieejceptionsljereinsfterBppeoring, no Civil Court shall exercise 
jurisdiction as to any of the following matters : — 

(a) Claims against Government relating to any property appertsining to the office 
of any hereditary officer appointed or recognized under Bomhay Act No. Ill of 1874, 
or any other law for the time being in force, or of any other village-officer or 
servant ; or 

Claims to perform the dntica of any such officer or servant, or iu re'spect of any 
injury caused hy cvclosion from such office or service ; or 

Suits to set aside or avdd any order under the same Act or any other law relating 
to the same subject for the time being in force passed by Government or any officer 
duly nuthojlrod la thiTbehalfi or 

Claims ngainsb GoTrrnmcDtrdating to lands held nnd^ treaty, or to lands granted 
or held as Saranjam, or on ether polit'eal tenure, or to lands declared by Government 
or any officer duly auth'^rlzed In that behalf to he held for service, 
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S. That after stioh fuial dosisioo, tho title and conUtioancc of the estate mast 
be determined under Schedule B, Buie 10 of the Act, under such rules as 
GoTerument may find it necessary to i&sue from time to time. 

3. That in accordaucc with those rules tho estate was, on P.’s deaths resumed 
by Government who ro-grantcd it to V. 

Held, further, that the suit having been against Government relating to Und 
as Saranjam was excluded from the jurisdiet'on of the Civil Courts by the 
provisions of sab-scction (a) of section 4 of tho Revenue Jarisdiction'Act 
(X of 1876). 

Appeal from the decision of T. D. Fry, District Judge of 
Dharwar, rejecting the claim in Original Suit No. 3 of 1907. 

Suit for a declaration of title and for possession of property. 

The properly in suit formed part of the estate known as Hebli 
estate in the Dharwar District. A question having arisen os to 
whether the estate was Saranjam or Sarv Inam, Major Gordon, 
the Inam Commissioner, decided in the year 1858 that it was 
Saranjam and not Sarv Inam. One Pandurangrao had a fourth 
share in the estate. On his death in 1899 the share was resumed 
by Government on the ground that it was Saranjam. After 
the resumption Government passed an order in the year 1003 
re-granting the share to one Narsingrao. The Secretary of 
State for India, however, cancelled tho said order and re-^anted 
the share to Vithalrao, a minor grandson of Pandurangrao. 
Owing to the minority of the grantee, his property was managed 
by tho Collector of Dharwar as guardian. 

On tho 15th August 1907 the plaintifil another grandson of 
Pandurangrao, brought the present suit against the Secretary of 
State for India as defendant 1 and Vithalrao as defendant 2, for 
declaration of title and possession, alleging that the properly was 
Sarv Inam and was held by his grandfather, Pandurangrao, as 
full o^Yner and that the re-grant to Vithalrao was illegal. 

Tho defendants contended inter alia that the property was 
Saranjam and not Sarv Inara, that the plaintiff bad no’ cause of 
action regarding tho resumption ’and re-grant made under tho 
Saranjam Rules and that the suit was barred by section 4, clause 
(a), of the Bombay Revenue Jurisdiction Act (X of 1876). ' 




23n 

1909. 

Bauaiv 

GOVrSDRAO 

. «. 

'SZCIIETABY 
. or SriTC. 



234 


. 1900 . 


RiMBAT 

Goyi:n)nAO 

V. 

Segbetabt 

,OF flATF, 


THE INDIAN LAW REPORTS. [VOL. XXXiV. 

The District Judge foundihat under the provisions of section 5 
and Rule 2 of Schedule A of Act XI of 1852 it was not open 
to him to question the declaration made by Government in their 
Resolution No. 676, J. D., dated the 6th March ISOS,- that the 
property in suit was Saranjain, the said declaration being final, 
and that he had no jurisdiction to entertain the suit under 
section 4 (a) of the Bombay Revenue Jurisdiction Act (X of 
1876). He, therefore, dismissed the suit. 

. The plaintiff appealed. ... 

K* H. Rdkar for the appellant (plaintiff), 

6r. S. Rao (Acting Government Pleader) for the respondents 
(defendants). 

Scott, C.J.:—OncPandarangrao, the grandfather of the plaint- 
iff and the second defendant, was the owner of one-fourth share of 
the Hebli estate in the Dharwar District. On his death in 18}9, 
Government, on the ground that the property was Saranjam, 
rcsunieJ Paudutaugcao's one-fourth share and granted it to 
Narsingrao. That order was cancelled by the Secretary of State 
'and by his orders the property was granted to Vitbalrao, the 
second defendant. 

The Collector of Dhar^var, as the guardian of Vitbalrao, has 
taken the property into his possession, and the plaintiff^, who claims 
•to hold as one of the heirs of Pandurangrao on the footing of the 
estate being a Sarv luam of Pandurangrao, sued the Secretary 
of State and Vitbalrao for a declaration of title and for possession. 
He seeks to have it declared that the immoveable property in suit 
'is the Sarv Inam property of the plaintiff and cannot be taken 
■from his possession by Government or its ofiGcers or re-grantcd to 
any one else. 

The question whether the Hebli estate was Sarv Inam or 
Saranjam, was decided by the Inam Commissioner, Major Goixlon, 
■in July 1858, under the provisions of Act XI of 1852. The Inam 
Commissioner then recorded his decision that the claimanP.s title 
(the claimant being an ancestor of the plaintiff) to liold Kasha 
Hebli in Sarv loam was invalid, and ho held that it was in 
fact a Saranjam property. 
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The decision of the Inam Gominissioner is, by virtue of tho 
provisions of Rule 2 of Schedule A of Act XI of 1852, final as 
regards the land and interests concerned in the decision. But 
once it has been decided finally by tho Inam Commissioner that 
the Hebli estate is Saranjam, the title to and continuance of the 
.estate must be determined, under Schedule B, Rule 10 of tho Act, 
under such rules as Government may find it necessary to issue 
from time to time. 

On tho 17th of May 1898, .Government passed rules for tho 
regulation of the continuance and resumption of Saraiyam 
estates, and those rules apply to the Hebli estate as well as to 
other Saranjams. In accordance with those rules, the estate was, 
upon the death of Pandurangrao, resumed by Government and 
re-granted, and as arcsultof the revision effected,by the Secretary 
of State the share of Pandurangrao in the Hebli Saranjam has 
been re-granted to Vithalrao, the second defendant. 

This, then, is a suit against Government relating to land held as 
Saranjam, and is therefore excluded from the jurisdiction of the 
Civil Courts by the provisions of sub-section (a) of section 4 of the 
Revenue Jurisdiction Act (X of 1876). Tho District Judge was 
therefore right in holding that he had not jurisdiction to entertain 
the suit. 

It has been suggested that the plaintiflT has acquired certain 
occupancy rights in tho estate of which ho cannot he deprived by 
any decision of Government under the Saranjam Rules. This is 
obviously an after-thought suggested by the decision of this Court 
in Ganpafrav TrimhaJe v. Ganesh Baji It was a point 

which was not raised in tho plaint but is mentioned in tho memo 
of appeal for tho first time. It is a question which, wo think, 
ought not to bo decided in this suit, and we, therefore, abstain from 
expressing any opinion upon it. 

We confirm the decree of the District Judge dismissing the 
suit, and we dismiss this appeal with costs* 

Decree eonfirmei, 

G. B. B. 


m asss) 10 Btm, 11?. 
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APPELLATE CIVIL. 


• JJefore Mr. Jusltee CStandararl-ar aiii Mr. Justice Heaton. 

. JSOO, ' JASODA TVABD CHIIOTU (oBIOXNAL J)ElENI>Alir), Appeilabt, V. 

Hotetnler 11. CHHOTU MANND DALVALTT (obioinal Plaiittiff), Eespokdeitt.* 

EeslUution of conjugal rights — Valuation of elaitn — Jurisdiction of Second 
' Class Suhordinate Judge to entertain the euit—TJonibag Civil Courts Act 
{XIV of ISGD), section 2i~Saiis Valuation Act {VII of ISST), 
•_ ■ficcft’c'?; IL ’ . - - 

A suit for rcslitutlott of conjugd rights, wherela tho cTahu was valued by 
the plaintiff at Its. 65, was institiited in the Conrt of the Second Class Snbor* 
dinato Jndgo. The Fust Court decreed the claim ; and on appeal the decree was 
confirmed. On second appeal it Was contended that tho First Court hid no 
jnrisdiction to try the suit. 

Held, that the valoation of tho claim by the plointiff must be accepted for 
the puipose of juiisdiction, tinier it was shown to have been made either from 
any improper motivo or deliberately for tbe purpose of giving tho Court a 
jurisdiction which in fact it had not. 

Jan AfflitOffied Afniicffll v. AfasAor followed. 

Second appeal from the decision of H. S. Phndnis, Distriefc 
Judge of Khandesb, confirming tbe decree passed by D, S. Sapre, 
Subordinate Judge of Jalgaon. 

• Suit for- restitution of conjugal right.- 
The plaintiff filed his suit in the Court of the Second Class 
Subordinate Judge at Jalgaon, valuing his claim at Bs. C5. 
That Court decreed the claim. 

■ On appeal, this decree was confirmed by the District Court. 

The defendant preferred a second appeal to the High Court 
contending inlet alia that Iho Second Class Subordinate Judge 
had no jurisdiction to try the suit which was for restitution fol* 
conjugal rights. 

H. Hesai for tho appellant (defendant),— A Subordinate 
Judge of tho Second Class has no jurisdiction to try a suit for 
restitution of conjugal rights, Tho claim is here valued for 


Sccona Appeal No. S77 of 1008. 
. P> aV07) 34 Cab 352. 
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purposes of court-fees at Rs. 65 ; but that does not deterraino 
jurisdiction. ' ' - , jigoDA 

Under section 24, clause (2), of the Bombay Civil Courts Act Cnnorr. 


(XIV of 1809) the First Class Subordinate Judge has jurisdiction 
to try all suits of a civil nature within the territorial jurisdic- 
tion. Under the third clause of the section^ the Second Class 
Subordinate Judge can try any suit wherein the subject-matter, 
does not escecd in amount oc value Rs. 5,000, Therefore, ho. 
can try only those suits wliich arc capable of money valuation. 

In the present case the subject-matter is incapable of any 
money valuation ; and the claim as valued hy the plaintiff for 
court-fee purposes is no guide to determine jurisdiction. See 
Jileviannesta Bili v. MahomcA 

The respondents did not appear. 

CUANPAYARKAR, J. : —It is contended before us on the autho- 
rity of AhUnannma Bibi v. Mahomed IIaiemS''> that the suit 
for restitution of conjugal rights, out of which this second appeal 
arises, did not lie in the Court of the Second Clas^ Subordinate 
Judge, by whom it was tried, because, according to the Bombay 
Civil Courts Act, that Court has jurisdiction to try no suit other 
than that the subject-matter of which is of the value of less 
than Rs. 6,000, whereas a suit for reslUntion of conjugal rights 
(it is urged) is not one the subject-matter of which can be valued. 
IVhat is meant by this argument is, as we understand it, that a 
suit for restitution of conjugal rights is 'not one the subject- 
matter of which can be precisely and definitely valued. In such 
cases the law leaves it to the plaintiff to put his own valuation 
on the plaint and accepts it for the purposes of jurisdiction 
unless it is vitiated by some improper motive such as a 
deliberate design to give the Court a jurisdiction which it has 
not. As was said in the case of Zahhvian Bhatlar v. Balajt 
B/iatiar^\ what yrmdybcie determines the jurisdiction is the 
claim or subject-matter of the claim as estimated by the plaintiff, 
and “ this determination having given the jurisdiction, the juris- 
diction itself Continues. . « unless a different principle comes into 
operation to prevent such 0 result or to make the proceedings 
0) (1001) 31 Cal. 819. « (ISSS) 8 Boro. 31. 
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from the first abortive." This ’law has been followed in a series 
of cases in this Court: The firm of Jechaml Khmhalchand v. The, 
firm of Mofi Lavji^^f and Giildbchand Motiram Gnjar v. Fitlchand 
Fanachand^^K It has also been adopted by the other High 
Courts. 

In the present case the plaintiff' valued the subject-matter o£- 
the suit at Rs. 05 and nothing was urged against the valuation 
in either of the lower Courts. The point as to want of jurisdic- 
tion in the Second Class Subordinate Judge^s Court is raised for 
the first time in second appeal. The case of Allemannessa Bill 
V. Mahomed llalem^'^ cannot be accepted as a decision on the point 
because, as has been pointed out by the same Court in Jan 
Mahomed Uandul v. Mathar the observations in the 

former case are mere obiter dicta» In the latter cose the Calcutta 
High Court has held that, where the claim in a suit for restitu- 
tion of conjugal rights is valued by the plaintiff, that valuation 
must be accepted for the puipose of jurisdiction unless it is 
shown to have been made either from any improper jnotivc or- 
deliberately for the purpose of giving the Court n jurisdiction 
which it has not. . ^ 

The decree must be confirmed. 

Decree confirmed. 


(1) (158S) r. J, J. 
P) (I8SJI) P. J. 102. 


P) (190^) 31 Cal. 849. 
W (1007) 34 Cal. 352. 


n. 11 . 
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APPELLATE CIVIL, 


B-fore Mr. Jnsliee 0^on<rir<irlaraji'J .Ifr. JatUee Heaton. 

THU SECRETAKV OF .STATE FOB I.VDIA IX COUN-CIL (oniarifiL 
Defendant), ArrEiLiNT. r. LALDAS NARVXDAS (oBioisfii Pliiktiff), 
Respondem.* 

Bomha;/ [and Bevrnue Cade (Bo/nhny Act V of 1S79J, sceilon .{St— 
Ooeernmenl—Atte^itment on tand-^[/xnd appropriaud for a/jrieiiUttral 
purjyyut—Sptrial uter of land b;/ ttaokiny thereon timber in fair season— 
Construction of statute. 

Tho pl nntiff, who wai tbo ocenpant of Iintl usoA for flgricultnr.il purpose?, 
paid to Gorcrninont the assessment tf!arge.alik on “bind appropriated for 
those purposes under clause (n) of section -18 of the Bombay Land EcTcnuo 
Code, 1R79, Darirg the seasons when the land was not used for agricultural 
pnrpo'CS the plaintiff had let it out for stacking titaber nod derived profit from 
this special user of tho land. GoTcmment levied an additional assessment on 
the land on account of that epocial user, purporting to do so under section 48, 
claese (d), of the Code. 

Held, that the Lands could not bo charged with any additional assessment in 
respect of the special user nnder section 48, clauso (6), of the Code ; for the 
expression “ appropriated for any purpose *' in the clause means set opart for 
that purpose to the exclusion of all other uses. 

The Bombay land Rofonue Code (Bombay Act V of J879) is a taxing 
enactment and must be construed slrtcUy in favour of the subject. 

Appeal from the decisiou of F. X. DeSouza, District Judge 
of Thana. 

Suit for declaration and injunction. 


• First Appeal Ko. 23 of 1C09. 

+ The Bombay Laud Revenue Code (Bomtay Act V of 1879), ssetien 48, rues a» 
follotrs:— 

The Und-rtrenne Ie%Ublo under the prorUion* tide Act shall be c ' ^Eible— 
(o) Upen land appropriated for purpose cl agriculture. 

ft) Upon liud appropriated for any purpose from which any otl sr profit or 
aLautssc thin that ordinarily acquired by ^rieuItcrB is derived, 

(e) upon land approirialcd for building sites, 

• • • • • 

s 1*837—7 


1909. 

A'oemier 30. 
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1909, The plaintiff Laldas owned cettain lands ^Yhicll were used for 

Seceetahy agricultural purposes during the cultivating season, and for 
oj State Jiq paying to Government an annual agricultural 

Laldas. assessment of Es. 18-5-6. During the fair season, the lands were 
every year rented hy the plaintiff to timber merchants for the 
purpose of stacking timber thereon. 

The Collector of Thana, purporting to act under section 48 and 
Eule 56 of the Eule.s framed under the Bombay Land Eevenue 
Code (Bombay Act V of 1879), levied altered assessment on the 
lands in view of their non-agricnllural use during the fair season ; 
and recovered Es. 501-15-S for the years 1904 — 1907 from the 
plaintiff, 'i he plaintiff paid the amount under protest. 

Subsequently, the plaintiff filed this suit against the Secretary 
of State for India in Council praying for a declaration that the 
lands were nob liable to altered assessment, foi* refund of the 
amount already paid by him, and for an injunction restraining 
the defendant from further levying additional assessment. 

The District Judge decreed the plaintifi^s claim by granting the 
declaration and injunction sought by him j and by awarding 
refund of Es. 122-8.2. In the course of his judgment, the 
Judge remarked as follows : — 

The crucial polot in this case U wielher it can be said that in the 
circumstances above described the plaint-lands have been appropriated to a 
pnrpose unconnected with agricoltnre within the meaning of section 48 (J) o£ 
the Land Revenue Code. The learned Government Pleader presses for an 
answer in the affirmative, contending that the section contains no such ndvetb 
as “ perpctuallj " or “ permanently ” to qualify the word appropriated. Re 
argues that the appropriation to non-agricultuial uses may well be a temporary 
appioprlatiou only dnrig the hiir season, and ho urges that if an occupant 
derives an extra proGt by temporarily appropriating land to a non-agiicuUural 
purpose, it is within the scheme of the Laud Revenue Code that the Crown 
should participate ID any such extra profit. He ad\erts to the rule of con- 
^ Btruction that statutes imposing burdens, bkc Penal .Acts, are not to be so 
construed as to furnish ft chance of escape and a means of evasion (Maiwell 
on tho Interpretation of Statutes, ”rd edition, p. 405), and ho asted the Court 
to apply iVial rule in tho present case hy giving effect to tho interpretation for 
which ho contends. 

Row, the maxim ex anfeeedenlilaa et eonac^iieniiLus fit optima {nierpretaUo 
furnishes a well-known role of construction i the interpretation of statutes. 
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And it l;a» l)5en lul d)wn M a forjllarj of lli:s tn-vi'm that *‘ifany wclloa lOOC*. 
1)0 inlricato, cts arc, or douttfal thj pso;»cr tntds of dlecorerlng ifi tnis ^ 
meanin}* is bj comparing it with Ihfl other icclicn« and itnd'.ng tut the pen«e of ’pp SrVin 
ono clanse bj the words or obriotts intent of mother" (Droom’s I/eg*l Jrnxtmi', 
ith editicn, p. 433). .Nceordingly iu order to dalermine wtclbera lomi'orary 
diversion of tbo lands to non-agricuUnrai pnrpo'ce eonsiUiites nn " appropria* 
tioa to inch pnrp.scs within the meaning of s<^rt1on «18 (t), it is necessary to 
refer to the claeso immediately following. That elaate enacts a* follows 
And tlic iissessmenls fixed under the provisions of this Act upon any land 
appropriated for any one of tho above pntposcs. shall, nhen sticli land is appro* 
prated for an\ other of the raid purpeae?. nolwilhstamling that the terra if 
any for which ssch as8cs>iDcnt was fixed, may not hare expired, be liable to bo 
altered and fixed at a different rate.*’ 


The Legislature then has. classified lands for the purpose of tbs lory of 
assessment into three classes, according astthoy ate opproprlated to agricnl- 
tnral, non-agricnltural or building purposes. This cla.<siQc.ation is obviously 
intended to be exhaustive } apparently it is also intended to bo mutually cxclu* 
aive, for it is provided that tho diversion of land fiom one class to aoothei 
eatalli liability to enhanced assessment under soction 48 and to a fine under 
section 05. It was apparently not contemplated that tlic same land eonld, during 
the pendency of a surrey settlement, be “appropriated” to agricultnral as well 
as non-agricnltural purposes during ono and the same year so as to bo referable 
to either class iudiscriininatcly. The “appropriation’’ cnntemplatcd by tho 
section stems thus to haro been an eiclusire and pjnnancnt opproprlation so 
that lands aisessed at the survey scltlement ns lands “appropriated for 
purposes of agriculture’' would notebo liable to re-assessment as lands 
appropriated ” for any purpose uocoonecled with agriculture unless they bad 
in tho interval ceased to be appropriated to agiiculture. If this is the correct 
interpretation then it is obvious that it Is not competent to the Collector to 
levy enhanced assessment on the plaint-lands which are admittedly “appro- 
priated to agriculture ” daring the cultivating season. 


The same result follows if we apply tho general rule that the words of a 
statute are to be understood in their etymological or popular sons?, unless 
there are special reasons to the coutiary. To “appropriate” is defined in 
Webster’s dictionary to mean “ to set apart for or assign to a particiilir use to 
the exclusion of all others." Accordingly, so long as land is used for agricul- 
tural purposes “ during the only period when it is capable of being so used," 
it cannot be subjected to enhanced assessment or fine as land appropriated to 
puri>ose8 unconnected wiih agriculture, becauso there has been no exclusion of 
ogricult Ural uses but rather a combination of agricultoral withnon-sgricultural 
uses. 


The argument that the Crown is entitled to participato in any extra profit 
derived by the occupant from a temporary appropriation of agricultural laud 


( 
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to a nf>ii*a"i-iciiltural purpono can easily be answered by a reference to the 
definitions of tlie words “occupant”, “ bolder” and ‘‘right to hold land ” given 
in section 3 (16, 11, 10) re^pectirely of the Laud Koronne Code. 

An occupant’s right to the possession and enjoyment or di<posal of land is 
absolute subject only to the burdens and llnjitations imposed by the Land 
Rerenne Code. Soch burdens must be stated in clear terms in the Code 
itself and cannot bo left to be infened from cstraneotis considerrttions ; for it 
is a recognised rule tha< sta'utrs which encroach on the ilgbfs of the subject, 
■rvhethcr as legards person or property, are subject to a strict constmciion, 
they should bo interpreted, if possible, so ss to respect such rights It is 
presumed, wheie theobjictsof the Act do not obviously imply such an inten- 
tion, that the Legislature docs not desiro to confiscate the property or to 
encroach upon tho rights of persons ; and it is ti'crefore expected that, if such 
be its iutention, it will manifest It plainly, if not in express words, at least by 
clear implication and beyond reasonable doubt (Maxwell on tho Intcrprcfa* 
tios of Statutes, Srd edition, p. 399). 

The conclusion then at which I arrive is that the plaint-lands cannot be 
said to have been appropriated by the plaintiff to a porpose unconnected with 
agriculture within, the meaning of section 48 (h) of the Land Revenne Code 
and rule 66 of the rules framed thereunder and ate hence not liable to altered 
assessment under that section. 

The defendant appealed to tho High Court. 

Strangman (Advocate General), with the Government Pleader, 
for the appellant. — ^The lower Court has erred m construing the 
term appropriated in clause {i) of section 48 of the Bombay 
Land Revenue Code (Bombay Act V of 1879). The wording of 
the section makes it clear that Government have tho right to 
levy extra assessment when land used for agriculture in the 
agricultural season is utilized for non-agricultural purposes 
during the fair season. There is no hardship in this j for ‘when 
the occupant makes extra profit, he must also be liable to extra 
assessment. 

Q. K. Parekh and P. B. Shingne for tho respondent.— -The 
Land llevcnuo Code should always be construed in favour of 
the subject. The lower Court's view is correct. There cannot 
be any appropriation within tbo meaning of section 48 of the 
Code, unless there is abandonment of one purpose and exclusive 
adoption of another. At any rate, tho new purpose for which 
tho land is used ought to be such that it becomes unalterably 
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attaclied to the soil and is not capable of abandonment easily 
ns in the present case. 

Chakdavakkar, J. The respondent is the occnpanl of land 
used for ogriculturnl purposes and has been paying to Govern- 
ment nssesMnent chargeable on “land appropriated” for those 
purposes under clause (a) of section 48 of the Bombay Land 
Revenue Code. During the seasons when the land is not used for 
agricultural purposes, the respondent has been letting it out 
for stacking timber and deriving profit from this special user 
of the land. Government by the suit which has led to this 
appeal claim the right to impose additional assessment on the 
land on account of that special user. They rely on clause (J) 
of section 48, which provides that land-revenue shall he charge- 
able “upon land appropriated for any purpose from which any 
other profit or advantage than that ordinarily acquired by 
agriculture is derived.” The "word ‘^appropriated ” means in 
its natural sense “made one^sown” and conveys the idea of 
exclusion. “To appropriate” anything for any purpose is to 
set it apart for thot purpose in exclusion of all other uses : 
American and English Encyclopccdia of Law j JFMtehad v. 
Oibhons^K 

The context in which the clause in question occurs in see* 
tion 48 lead.s to the same conclusion. Clause (o) relates to 
“ land appropriated for purpose of agriculture.” That obviously 
means land devoted to agricultural purposes and no other. 
Similarly clause (c) relates to " land appropriated for building 
sites ”~that is, land devoted to building purposes and no other. 
If the word “appropriated” has that meaning in clauses (o) 
and (c), wo must understand it in the ‘same sense in clause (d) 
having regard to the ordinary canon of construction that a 
word, which occurs mote than once in an Act, must he construed 
to have the same meaning throughout the Act unless some 
definition in it or the context shows that the Legislature used 
tho word in different senses. 
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Had the Legislature intended clause (i) to apply to land used 
both for agricultural and other purposes^ it would have used 
apt languago to convey its meaning. It would have referred 
to the land in clause (6) as land appropriated for purposes of 
agriculture and other purposk except building sites. This is a 
taxing enactment, and must be construed strictly in favour of the 
subject. 

The decree appealed from must, therefore, he confirmed with 
costs. 

' . ' > Deeres confirmed. 


R. P. 
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Act VI Of 1884 (Inland Steam-veBsols), as modified up to Ist July, 1891. 

In Urdn. Sa. 6p. (la. 6p.) 
Ditto. In Nagri. Sa. 6p. (la. Cp) 

Act XII of 1884 (Agrioulturista Loans), as modified up to ist 

September, 1000 ... ... ... ... In Urdu. 6p. (la) 

Ditto. InNagri. 6p (la) 

Act XVIII of 1884 (Punjab Courts), as modified up to Ist December, 

1809 InUrdn. 2a.6p. (la.) 

Act II of 1885 (Negotiable Instruments Amendment) In Urdu. Op. (la) 

Act III of 1885 (Transfer of Property Amendment) ... ••• 1° Urdn. 3p. (la) 

Act X of 1885 (Oudh Estates Amendment) ■ In Urdu. 3p. (la.) 

Act XIII of 1835 (Telegraphs), as modified up to 1st March, 1906. 

In Urdn. la. Op. Oa-) 

Act XXI of 1885 (Madras Civil Courts Amendment) In Urdu. sp. (la ) 

Act II of 1886 (Income-tax), as modified up to Ist April, 1903. In Urdn. 3a. (la. Op.) 

Ditto. In Nagri. Sa. (la. Op ) 

Act IV of 1886 (Amending Section 265 of Contract Act) ... in Urdu. sp. (la.) 
Act VI of 1886 (Births, Deaths and Marriage Begistration). In Urdu. la. 3p. (U.) 

Act X of 1888 (Criminal Law Amendment) ••• 1° Urdu. Op. (Is.) 

Act XI of 1886 (Tramways), as modified up to Slst December, 

1000 .. ... In Urdu. 3s. 3p. (la.) 

Ditto. In Nagri. 3a. 3p. (la.) 


Act XIII of 1886 (Securities), as amended by the Repealing and Amending 

Aot, 1891 ... ... In Urdu. Op. (la.) 

Ditto. In Nagri. Op. (la.) 

Act VI Of 1887 (r «. .V*:) •... ... ... In Urdn. 3p. (la) 

Aot VII of 188' ,1' ;'*•.• I In Urdu. Op. (la) 

Act IX Of 188. !•. ,r • J - •* C .. lo Courts), os modified up to 1st 

December, it) Jo ‘ In Urdn. Sa. 3p. (la.) 

Ditto. In NagrS. Sa. 6p. (la.) 

Act X of 1887 (Native Passenger Ships) I® 1® 6p- ) 

Act XII of 1887 (Bengal, North-West Provinces end Assam Civil Courts). 

In Urdu. la. 3p. (la.) 

Ditto. In Nagri. la. 8p. aa) 

Act XIV of 1887 (Indian Marino), as modified up to 15th Pobruary, 

1899 .. ... In Urdu. 3s. 6p. (la.) 

Ditto. In Nagri. Sa, Op. Qa.) 

Act XV of 1887 (Burma Military Police) ... ... In Urdu. Op (la) 

Ditto. In Nagri. Op. (la.) 

Act XVIII of 1887 (Allahabad TTniversity) In Urdu, la, aa.) 

Act HI of 1888 (Police), as modified up to Isl March, 1803. In Urdu. 3p. (is ) 
Ditto. (as passed). In Nagri^Cp. (Is ) 

Act IV of 1888 (Indian Reserve Forces), os modified up to Ist March, 

1603 •“ — •— In Urdu. 3p. (la.) 

Ditto. (aspassod). In Nagri. 3p. (Is.) 

Act VoflSSS (inventions and Designs) ... In Urdu. 2s. sn. (la ) 

Act VI of 1688 (Debtors) ... ’ In Urdu. 6p (la.) 

Ditto. In Natrri. Cp. (Is.) 

Act I of 1880 (Metal Tokens), as modified up to Ist April, 1004. In Urdu. 6p. (is.) 

Ditto. In Nsgri. 6p. (Is ) 

Actll otl889 (Moasuroa otLongth) In Urdu. 3r. (Is-) 


iici 1 oi soou juuuKtvu iBt April, iuoe. In Urdu. Dp. (IS.J 

Ditto* In Nsgri. 6p. (Is ) 

Actll otlSSO^MoaBuroa otLongth) In Urdu. 3r. (Is-) 

Aot IV of 1880 (Moroliandlso Marks), os modified up to 1st Fobrtmiw^* 

1904 ... *Ditto 

AclVI of lB8^(P«jbatoaud AdTOiniatration) In Urdu, op (la!) 

Aot VII of 188D (Sncoossion Certificate), as mortifiod up”' to^'ist’ 

Dccombor. 1903 InUnlu.U 5p (Is) 

Act XIII of 1880 (Cantonments), as modified up to Ist March, 

1606 ••• ••• •- M« In Nsgri. 8s. (Is. Op.) 




Act XV o' 
Act XVI 


Act V of J80O (Indian Foroat and Burma Poroet Amendmont), 
Act VI of 1890 (Charitable Fndoirnionts). as modiflod up 
August, 1808 >•.. ... ... 


U UiUU. 

Urdu. Sp. (lx.} 
la Urda. 6p. (lx ) 
to Ist 

In Urdu. Cp. {(x.) 
' \ Urda. 2x. Sp. {lx. 9p.) 
>05 la Urdo. Sx. (2i } 
In Kagri. Sx. ( 2 a j 
In Urda Sp. (la.} 
In Urda. 6p (la I 
In Urdu Sp (la.) 
la Urdu, lx (Ix j 
In Urdu, 3p. (lx ) 
lu Urdu Cp. {{r.I 

y Acts I of 

Iti Urdu Sp. (la.) 
la ICxp-i Bp. (la ) 
la Urdu.3p <lx) 
In Urdu. Cp, (Ix j 

Code 

In Urda. Sp. (Ix.' 
In Urdu. Sp. (Ix.) 
lu Urda. 2x. Sp. (lx. Cp } 
Nxgrj. lx. Cp. (It. Cp.) 

Act III Of 1804 (Crimioal Procoduro ond Ponol Codes Amend- 
ment) Id Urdu. 9p. (lx.) 

Act V of 1804 (Civil Procedure Code Amendmont) la Urdu. Sp. (ix.i 

Ditto. JnNxgn.Spdx) 

Aot VIII of 1804 (Tariff), as modtfled up to Ist October. 1005. ^ In Urdu. lx. (lx.) 

Ditto. In l**!?*^* 8*- ®P- (*••» 

Act IX of 1804 (Prisons) - - - la Urdu. 2x.Sp. (Ix.) 

Ditto. *n 2 a. 3p. (la.) 

Act VII of 1805 (Civil Procedure Codo ond Punjab Laws Act 


Act II of 1892 (Christian Marnaeo Validotion) 

Act IV of 1802 (Bengal Court of Words Amendmont) 

Act VI of 1892 (Limitation Act and Civil Procedure 

•:'j , I * •' . *. , • **' 


Amendment) 


Ditto. 


•'Associolion) 


Act VI of 1898 (Indian Penal Codo Amendment) 

Aot VIII of 1808 (Inland Bonded Worobousos) 

Ditto. 

Aot XXI of 1808 (Excise), as modified up to let August, 1005. 

Act I of 1807 (Act XSXVir of 1850 Amendment) 

Ditto. 

Aot n oflSO? (Criminal Tribes Amendment Act) 

Aot III of 1897 epidemic Diseases) •*- 

Ditto. 

ActrVoClS07(Pl8hcrio8) 

Ditto. 

•Act VI oflSo? (Wogctiablo Instramonta Act Amendment) 

. ■ Ditto. 

Act Vm of 1897 (Boforznatory Schools) ... •- 

Ditto. 

Aot IX of 1897 (Provident Funds), as modified up to 1st Api^, 

1903 ... ... In Urdu. % (Ix-f 

Ditto. 1« 

Act XoflSO? (General Clauses) ... ... In Urda. lx. (ixj 

Ditto. ’ luKxpTj.lx.(lx) 

ActXHotl807(I,ooalAnthoriUesEmorgonoyIioan5> 

Ditto Inhxffn,Sp,fla.) 

Act XV oneo7 (Cantonments) — ... laU«^a.3^^la■» 
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In Urdu. Sp. (la.) 
In Nxgti. Sp (lx.( 
... In Urdu. 3a. (la.) 
la Urdu. la.Sp. (U.) 
la Urda. lx. 3p. (la.) 

In Kxgn. lx. (lx.' 
... In Urdu. Sp. (la } 
... la Urda. Sp. (lx.) 

Iq h’xgri. Sp. (lx.) 
In A'xgri. Sx. Sp. (la ) 
... la Urdu. Sp. (Ix.i 
Id IS'agri. 3p. (la.‘. 
... la Urdu. Sp. (1x4 
... In Urdn. Sp.(lx > 
In Nxgn. Sp. (la.) 
... In Urda. Sp. (lx.) 

In Kxgri. Sp. (lx.) 
... la Urdu, Sp. (lx.) 

In KxgriSp. (lx.) 
In Uidn. la. Sp. (la.) 
In Nxgrt Cp. (lx.) 


Act I of 1808 [StagO'Carriagos Act (1801) Amondmont] 
Ditto. 

Act in of 1898 (Lepers) 

Ditto. 

Act IV of 1808 (Indian Penal Code Amendment) 


... laUrda.Sp. (li.) 

In 3p. (1>,) 
... In Urdu. 6p. (K) 
In^'&^. 6p. (la] 
... In Urdu. 3p. (la.) 


Act V of 1808 (Code of Criml»?ai Prooeduro), as tnodiflod np to 

let April, 1900 ... In Urdu. Ba. 1-4 {8a.] 

■nUtO. In^’ag^t.Bs.^6(8a.) 

Aot VI of 1898 (Post Office) In Urdu. Ss. 3p.(la.) 

Ditto. la Nagri- 8a. 3p. (la.) 

Act IX of 1898 (Live-stock Importation) In Urdu. 3p. (la.) 

Ditto. In KagrL 3p. (la.) 

Act X of 1808 (Indian Insolvency Rules) In Urdu. Sp. (la.) 

Act I of 1809 [Indian Karine Act (1637) Amendment) In Urdu. 6p. (la.) 

Ditto. In KagH. Op. (la.) 

Act II of 1889 (Stamps), as modified up to Slst August* 1906. In Urdu. 7a. 6p. (la. Op) 
Ditto. In Kagri. 7a. Op. (la. 6p.) 

Act III of 1900 (Prisoners), as modified up to IstKsrcb, 1906. In Urdu. 2a. 3p. (It) 
Ditto. la N&sd. 2a Sp. (la) 

Aot rV of 1899 (Government Buildings) ‘ ... InUrdn.sp.da.) 

Ditto. In Hagri. 9p. (la.) 

Aot VII Of 1890 [Indian Steam-vessels Aot (1684) Amendment}, in Urdn. sp. (la.) 

Ditto. In NagrL Sp. {la.1 

Act VIII of 1899 (Petroleum), as modified up to 1st January, 

1900 ... 

Ditto. 

Act IX of 1800 (Arbitration) 

Ditto. 

Aot XI of 1890 (Court-fees Amendment) 

Ditto. 

Act ZII of 1899 (Currency Notes Forgery) 

Ditto. 

Aot XIV of 1690 (Tariff Amendment) 

Ditto. 

Act XVII of 1899 (Indian Registration Amendment) 

Ditto. 

Act XVIH of 1809 (Land Improvement Loans Amendment) 

Ditto. 

Aot XX of 1800 (Presidency Banka) 

Ditto. 

Aot XXI of 1899 (Central Provinces Tenancy Amendment) 

Ditto. ^ , 

Act XXIV of 1899 (Central Provinces Court of Words) ... 

Ditto. 

Aot I of 1900 (Indian Articles of War Amendment) 

Ditto. 

Aot IV Of 1900 [Indian Companies (Brancb Registers)} ... 

Ditto. 

Aot IX of 1900 (Amendment of Court-foes Aot, 1870) 

Ditto- 

Act X of 1900 (Census) ... ... 

Ditto. 

Act II of 1901 [Indian Tolls (Army)} 

Ditto. 


Aot V of lOOl [IndianPorest (Amendment)} 

Aot VI of 1901 (Assam Labour and Emigration) 

Ditto. 

Act VII of 1901 (Nativo Christian Administration of Dstatos). 

AotVIIIoflOOlddinoB) ... 

Ditto. 

Act IX of 1001 ... ... 

Ditto. . 

AotX of 1901 ... ... ... 

Ditto. 

Aot II of 1902 [Cantonments (Hottso-Acoommodation)} ... 
Ditto. 


In Urdu. Is. 6p. (Is.) 
In Ksgn. la. 6p. (Is.^ 
In Urdu. 9p. (la.) 
In Nosri. Op. (Is.' 
... In Urdu. 6p. (Is.) 

In Ksgri. 6p. (Is.) 
... In Urdu. Sp. (Is.) 

In Kagri. Sp. (Is.) 
... In Urdn. Sp, (Is.) 

In Ksgn. Sp. (Is.) 
... In Urdn. Sp. (Is.) 

In Kagri. S^* (Is.) 
... In Urdn. Sp. (la.) 

In Nagn Sp. (loO 
... la Urdn. Sp. ds.) 

In Kagii Sp. (la.) 
... In' Urdu. Sp. (la.) 

In Kagri. Sp. (la.) 
In Urdn. Is Sp. (la.) 
In Kagrt. Is. Sp. (£a.f 
Id Urdu Sp. (Is.) 
In Ksgri Sp. (Is.) 
... In Urdu. Sp.(ls.) 

la Ksgri.'Sp. (Is.) 
... In Urdu. Sp (la.) 

In Kagri. Sp (la.) 

... In Urdu. Op. (la.) 

In Kagri. Op. (la.) 

... In Uida. dp. do.) 

In Kagri. Op. (Is) 

... In Uidn. Sp. (Is.) 

In Kagri. Sij. (!•-) 

... In U^u. Ss. (2a.) 

In Nspri. 5a (So.) 

In Urdu. Sp. (la) 

In Kagri. Sp. (Is) 

... In Urdu. Is. (Is ) 

In Nsgri. Is. (la.) 

... hi Urdu. Sp. rts.) 

In Kagri. 5^ (la.) 

... In Urdn. 8p. (Is.) 

In Kagri. Sp. (IsJ , 
... In Urdn. Is. (Is.) 

In Nspi. U.aM 



ActIV ofl002 (IndifinTrr.nnTfo-c) 

Ditlo. 

Act V ori002 (AdminJftrniorn Qcnorol and Ofllclal Trustcos). 

Ditto- 

Act VII of 1002 [United Prorincca (Dosignotiod)]- 

Act VIII ono02 (Indian Tarltn 

. . - Ditto. 

Act H of 1003 [Indian Post OlTloo (Amondmont)^ .. 

Ditto. 

Act III of 1003 (Eloctn'cltr) 

. Ditto. 

ActVlI of 1003 (Worlia of Dofoneo) 

. Ditto. 

Act VllI of 1003 (Probato and Adroiniatration) 

. , Ditto. 

Act IX of 1003 (Tea Goss) 

Ditto. 

Act X of 2003 (Victoria Memorial) 

A Ditto. 

ActXIlI of 1003 (Loporcl 
DittOA 

Act XIV of 1003 (Indian ForoiL'n Marriages) 

Ditto. 

Act ZV of 1003 (Extradition), as modiflod np to Is 

1804 

A A > Ditto. 

Act! of 1004 (Poisons) - . 

Act III ofloOA (Local AutUorltics Loan) 

Act ly of 1004 (Kortb-V/csi Border Military Police) 

Act Vl ofie04 [Transfui of Property (AmendmoniW 
Ditto. 

Act VII of 1004 (Anoiont Monumonis Preservation) 

ActViriofl9O4andlan0nlvorsUiO8) 

ActX of 1004 (CiSoporaUvo Credit Sooiotios) 

Act XI 011904 (to revive and continue section 8 B of tbo Indian Tanff^ 

Ditto."* IaKasr.:3p.a., 

Act XllI of 1004 (Indian Articles of War Afflondment) • 

Act XV of IS04 Clndion^Stamp (Amendment)] ... - 

Act 1 of 1006 [Local AShoritios Loan (Amendment)] 

. . Ditto. 

•act n ofiaos [Indian tTuivorsitieB (VoUdatlon)] 

Act III of 1906 dndSa ^apor Ourronoy) .« ». 

t2!K“';S'’^Hn'il»nBliUwoyDonra) •- ~ 

^ot VI Of 1005 (aou.tt*ffC 9 Amondmont) 

-• - - 

Rogaifltfo" T •np.iiioblstan Law*,) 


In t/rda. 3p. (Ia.J 
In Nsgri, 3p. (1».) 
Ib UfJo. Sp.ili.) 
la 3p. (Ia.) 
... In (Jrda. 3p. (Is-) 

... in Urdo 8p (1&.) 

Is 3p (la.) 
... Ill Urdu. 3p (la.) 

In Kagri- Cl^) 
In Urdn. 2a. 6p. (la. Cp.) 
In Ka^. 2.1. (la. 6p ) 
...In Urds. 2a. Sp. (Ia.) 
In Kagru la. 3p. (la.) 
.. In Urdo. Sp. (la.) 
In Hairri. 3p. (la) 
... In tfrdn. Sp. (la.) 
In Nagn. 3p. (la.) 
In Urdn. 8p. (la) 
In Kagn. 3p. (la.) 
In Urdu. 3p, (Js.) 
In Xagri. 3p. (la.) 

. In Urdu. 3p. (la.) 
InXagri. Sp (la.' 
Dccombor, 

in Urdn. la. 9p. (la.) 
In Kagri. la. Op. (la.) 
... In Urdu. Cp, da.) 

InKa^. Cp.fJa.) 

... In Urdu. 3p. (Is.) 

In Kagri. Sp (la.)' 
... Is IJrdu Op. (It.) 

... Id Urdn Sp. (Ia) 

In Kagri. 3p. (la) 

, In Urdu. Op. (la-) 

In Kagri. Op. (laj 
. Id Urdn. la. 3p. (la.) 

In Kagri. Ia. Sp. (la.) 

In Urdn. ] a. da. j 
In Kagri. la. (la.) 


lliUrdu.3p.-aa.) 
In Kagri. 3p (la.) 
In Urdo. Sp. (la.) 
la Kagri. 3p.(Ifc) 
In Urdn. 3p. Ua.) 
In Kagn. 8p. (la.) 
... Id Urdn. 3p. da.) 
In Kagn- 3p. da.) 
In Urdu Op. da.) 
* Id Kagn. Op (la.) 

In Urdn. Sp. (la.) 

In Urdu. Sp. (la.) 

In Kagn. 5p- daj 
, ... In Urdu. 8p. (laj 

In Kagri. 5p. (la.) 
In Urdo. Sa (la 0p-> 

In Urdo. dv CM 

InUrdo-ra.da.CP-l 

nal Justice). In UrJo. Op. (la.) 
itlcO) ••• In Urdn. la. 3p. (la.) 

J ... In Urdu. 2*. Cp. da.) 
8) ... Ib Urdn. Cp (la.) 

see) ... Xa Urda. ia. Sp. (la.) 
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IV.— TrannUtioni of Acta and Regulations of the Governor Qenerol cf 
India in CooncU. y. 

A^ctXIlI of (Opium), astnodlDod up lolBt AuBUflt 1008— 

Ditto 

Act XXHofl8C7 (Sarals find rnraot), as luodtflod up to lat Augrut 

1008 In Urdu. Gp. OM 

Ditto In Knpri. Cp. (It.) 

Act XSV of 1867 (Press nudlloglatratlon of Books), as modiilod up to' 

let October 1007 ... In Urdu. 1&. 8p. {!«■) 

Ditto In Nncri. It. 8p. (It.) 

Aet V of 1670 (Unclaimed Dopoalta), os modiilcd up to let October 

1008 In Nifjn. 3p. (U.) 

Act I of 1872 (Evidonoo), 68 jnodlflod up to Ist May 1008'^ ... In Urdu. 84. (2».) 

Ditto In KurrL 84. (Sa.) 

Act t of 1878 (Oplata), as modiilod up to let Ootobor 1007 — In Urdu. lu. 6p. (la.) 

Ditto in N»gn I4. flp. ( 14 .) 

Act XIII of 1880 (Cantonments), oe modiilod up to 1st Ootober 

1007 — In Urdu. 3a; (l4. 6p4 

Act XII Of 1890 <ExelB0), as modiilod up to 1st March 1007. In Urdu, 2». 9p. (2*.) 

Ditto In K4^ri. 3a. Sp. (Sa.) 

Act^XIII of 18^00 (Qlandora and Paroy), as modiilod I?* 


PobruarylOOe _ 

Ditto 

Aotl of 1006 (;indlan!Darlfr(Atnondmottt)3 

Act III of 1006 (Coinage) 

Ditto 

Act V of 1006 (Stamp Amondmont) ... 
Ditto 

Act III of 1007 (ProvinoUl Insolvency) .. 
DlUo 


Aot IV of 1907 CBepealtng and Amending (Rates and Cesses)}. 
Ditto 

Aot V of 1007 (Dooal Authorities Loan) 

Ditto 

Aot VI of 1907 (Prevention of Seditious Meetings) ... 

Ditto 

Act I of 1008 (Legal Fraotitioners) 

Ditto 

Act U of 1908 (Tariff) ■ 

Ditto 

Act V of 1008 (Code of Civil Procedure) ... ... 

Ditto 

Aet VI of 1008 (Explosives Substances) 

Ditto 

Aot VII of 1008 (luoitomontBto offonoes) 

Ditto 

Act xx of 1908 (Limitation) 

Ditto 

Aet XoflOOS (Salt Duties) ... ... ... ' 

Ditto • 

Aot XX of 1908 (Assam Labour and Emigration) ... 

Ditto 


TJrdn. 9p. (la.) 

In Nagn. Bp (!*•> ' 
In Urdu. Sp. (ba) 
In Jtagrl. Sp. (lx) 
In Uidn Bp. (la.) 
In Nagri. Op. (la.) 
In Urdu. Sp. (la.) 
In Nagri Sp. (la.) 
In Urdu. la. 6p. (la.) 
In Nagn. la. 6p. fla.) 


In Urdn. Sp. (lx) 
InPagri.ftp. (U.) 
In Urdu. Sp. (la) 
In I^agrj. (Ija) 
Id Urdu. Sp. Qid 
la 27agTi. Sp. (laO 
la Utdu. Sp. CU.) 
In KagTL Sp. Qx) 
Urdn; Sp. (lx) 


InUrd 
. In Vapti. Sp. (Ixj 
In Urdn. ^ I'S (Oa) 
In I^agri. Bx I.S. (£b.) 
... In Urdu. Sp. (la.) 

In Kagri. Sp. Pa.) ' 
... In Urdn Sp. (la) 
InKagTi.Sp (U.) 

... la Urdu. *4. (lx) , 
In Kapri 2x (lx) 

... In Urdu. Sp. Qa.) 
la Kapri. Sp. pa) . 
la Urdn. Sp. (U.) 

In Kagrt Sp. (2x) 


V*— Miscellaneous Publications. 


Table shovring effect of Legislation In the Governor OeneraVs Ooanoil 

during 1908 ... Sxdp.px) 

Ditto ditto daring 1007 ... op. (ix) 

Ditto ditto during 1008 ... da.nx) 

Annual Indexes to the Aots of the Governor General of India in Oounoll for 
1906 and 1009. 73» pries b noted ea Uma. 

ProoeedingBof thoOounoa. of the Goromor Qenaralotindia for making Lavs 
and Bogulationa from 1908 to date. Snper««jal 4to. Annua! a n tj xutp S o J Ex t (Bx 1) I 
■inrie (ana 4a., Ineledln; poata^ 





Addenda and Corrigenda LlitKo. I Of 1006 to the Uatof 

Orders ... s... • ... • ..i , '-..-,4'^’ 

’ Ditto ditto . \ ’ • .:Ko. U 

Ditto ’.ditto ■’Uo. iof 

; Ditto ditto ■ ; - • No. n 

Ditto-, .ditto , - No. I of 

■ , , /Ditto., ditto. -No.IIof 

A Digest of Indian Law Cases. waUflOBi tSe Hicb CMrificporW 
o< Appeal* from lodia, 1^1 wltJ) to lad«x «f mm*, aeapfiad vitlar tb* 

. of India, by F. G. Wigley, of the lunor TampJa, BairiiWr^ ;Law, 

Bcdaft’d to Bi 5 pa- ropv. (IOl) • • ’ ‘ ^ ' ' 

A Digest of Indian Lsw Cases, coataaintf tba Bigb Coan Beiwru aoi 
' ‘’of Appeal* from India,' 1904, with aa Index' of eaaea, eoniiiQi^d oadiw Um 
, India, by C.D. Grey,’ Bw.^tAw. ''Edib'oa, 1907. ' B*. S BadoAd M> 

‘•Ditto ■' ditto'' lOOB, by 0. E, Grey. Bar.-at-La*. ‘.Ediliaa, l907i Ba. 

K». 1-4 per capy. f6a) ' »■ 

Ditto ', ditto 1906, by E. Ordy. ’UbtMO 1K>8>' 

_ ^ per copy. (6a.) ' ^ ^ : • ' . ' ■/. . ' 

Ditto ditto . ' 1907. by.B, D/ BoseV Bar.-aMAV. Biibeo. Itoa Seda^ 
>' per copy, (lia.) ■ ‘ 

‘ Set of (Digests from 1901.— 1807.^ Bi^nced toB*. 10 p«r Mtof 6 Vninmat^. ^ • 
General B^es and’ Orders made under enaotments In force tni. 

• consisting of General Buies, Frootamatlons and'NotiSoanona 

statutes relating to India and General Bules-snd ^orde^B-^M 
General' Acts of the GovemorGeneral in Counoil'with an Index* 
.Yolomea. Ba 15.-Bedaead to 10 per aat. (Ba. S) «r Ra 5 per To). (l£a.) * - . ^ 

Title page and Contents of the Acts passed by the GoTernor.Osn*^ 
in Ooanoli in the year 1907 ... ' , ... «« • — 
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[PAET V, 


THE fflDIAN LAW EEPOETS. 


1910. 

May 1. 

(Pages 243 to 291.) 


BOMBAY SBEIES 


OASES BETE^KED BT THE mOU COURT AT BOMBAY AND BY 
THE J^lOIAIi COMMITTEE OP THE PRIVT COTmOIIi 
OIT AFPEAIi PROM THAT COURT, 


REPORTED BY 

Jribg CcoRoI ... V. ‘WOODMAN (Middle Terx^h). 
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ACTS (BOJIBAV) 

18S8— III. esc. 391. 

See Bojieat SIunichal Act ... „• ... ••• 

,\UnN ACT {II OF 1800. s^cs. 8 and H^Oourlftes Act {VI 2 of 1870), sec. 7. 
«tt5*eee. 4, e/e. {c)and (<?)— S«iV* rViltfalion Act tVll o/18S7), tec. H— ’Civil 
Procedure Code (Act fil V <j/‘188-), tee, 651— C.riV Procedure Code (Act F if 
1903), tee. ll!r-^T^ulnotionfor the ps/potee of Oourlfeet and juriidiction—Suit 
for deetaradon and injHn<lion'’~Jttjc‘tion of plaint at notpropeAg ttamped-’- 
o 



1MD£X. , ‘ Ui 

■ / ^age 

Api)tal-~AppUcaH<}n to tiate a cate to JBigh Court^Summai'i/ tUtultsal or 
appeal — Application for rttition—JvriHietioti.'] The plaintiff 'brought a suit 
in the Court o£ the Asaistant Resident at Aden for a declaration of heirthip and 
an injunction with_ refotenca to eetUin property of the valoe of upwards 
Rs. 60, 000* The claim being for declaration and injunction was, under the provi’ 
siona of the Court'feas Act (VII of 1870), aection 7, anl^scction 4, clauses (c) and 
((J) Tslued by the plaintiff at Rs. ISO upon which the prescribed Oonrt^fee stamp 
was lU. 10 only* The Assistant Reudent rejected the plaint on the ground that 
it waa not properly atampecL 

Against the order of the At^istant Resident the phuntiff appealed to the 
Resident at Aden, and on the 23rd September 1003 presented an application 
under section 8 of the Aden Act (II of 16G4) to state a case to the High Court 
npon certain guestiona specified in the application. The Resident, however, on 
the next day, that is, on the 34th September summarily dismissed the appeal 
under section 651 of the Civil Proceduro Code (Act XIV of lh82). Tne 
. judgment dismissiog the appeal was read out to the plamt.ff on the 7ih October, 
following, when she attended the Court. 

•pi . ,, »ipHcation .for revision to the High 

» ■‘■S' • • • appeal might be rjuashed and that 

A auestion having arisen as to whether the High Court thad jorisdietion to 
interfere in revision with anv order passed by the Resident in the exercise of 
his Civil jurisdiction under the Aden Act (II of 18fi4), 

Scld, that with regard to questions which might arise regaiding cases io be 
stated by the Resident lot the decuion of the High Court under the provisions 
of section 8 of the Aden Act (II of 18C4) the Resident’s Court is subordinate to 
the High Court* 

Under section 15 of the Aden Act (II of 1854) as the Court of the Resident 
is to be gnided by the spirit and principle of the laws and regulations in force 
in the Presideucy of Bombay and administered in the Courts of that President 
not established by Royal Charter and in the High Court in the esercise of its 
jutiadictiou as a Court of Appeal from those Courts, the provisions of the Snils 
Valuation Act (VII of I8t7) ate ‘ the law for the time being for the valuation 
of claims * in the Courts of Uie Resident of Aden. 

Held, further, that the plainUQ’s claim being valued at Bs. ISO according io 
the law for the valuation of claims for the time ming In 'force and according to 
the Tulings of the Bombay High Court, it did not fulfil the requirements of 
section 8 of the Aden Act (II of 1864) sobs to give the plaintiff aright to 
demand the statement of the case npon any question uf fact or law ntisiog 
in the suit* 

Bhimbai JaiuiBHoy «. Mitiuu Bum Audul ... ( 1909 ) M Bom. 2G7 

AMENDMENT OF PLAINT— Ajopfieofiow /or fcarc to amend plaint after argu' 
mints heard in appeal diialluxctaA After arguments in app» at have been heard 
the Court will nut allow au amendment of the plaint so as to convert a suit of 
one eharocter into a suit of a substantially different character. 

Bayab*! e. IIaji Noon llauoMiD ••* ..* (1909) 01 Bom. 21V 

■ ; ; etzU PrzxeivTZi Cede {AH XIV cfK6^',-Azn,,J. 

mtnt of plaint hxj rr/rrrtsy (o acciifncat «.ot tricivdce inhsl ojdiexinente telted 

^"J At the hearing of a luu hicojhi by tie plainufi fo» the i»ccT«iy cf a 

the foot of an account the defendant rsiicd aflia of limiutun. The 
plamtiff thereupon applied for leave to arretd his jlsint hy eetiiog cut an 
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PflJO 

aclcnoffleSgnient in Wfiting signed by iha defendant mthia the period of 
limifafcion# The lower Coort refused the application. 

On appeal 

that the amendment should have been allowed. 

Gcnnaji Buawaji ». Maeasji KnoosAtcnAwn ... (1909) Si Bom, ?5{) 

ABBE AB— SwiV/or declaration and injunction— "R^ecthn of plaint as not pToiperlif 
stamped— Application to state a ease to High CouriSummarg d'smiisal of 
appeal— Applicaiion for retision— Jurisdiction. 

See JcRisnicTloN ^ m* ... 267 


ASSESSMENT— -£’ze>n/tfoa of asecssmcnt in lieu of services rendered or to Is 
rendered— •Doeimewf granting exemption not stamped or registered. 

See ’Hblsbtbr of PRopEiirr Aox ... ... ' ... 237 

BOMBAY MUNICIPAL ACT (BOM. ACT IM OF 18SS),sec. 39 

viags Act (/X o/1830\ see. 7— pis hgSailtcag Company of its premises for 


1888) wlh having used tho Company’s premises for fitoring timber withoot a 
license granted by the Municipal. Cemtnissioner, the Presidency Magistrate 
recorded evidence and referred the {oHnwing question under section 482 of the 
Criminal Procedure Code (Act V of 1898) t~ 

*• Do the statutory powers given to theBailway Company (eeclion 7 of the 
Indian Railways Act IX of 1890) preclude tho necessity of obtaining a L'cease 
from the Municipal Commissiooer» to use premises in such a manner as is 
necessary for the convenient tpaking, altering, repairing and utiog the 
f^way 

Held, that no such license was necessary. Section 7 (1) of the Indian 
Batlways Act (IX of 1890) aulhorires the KaDwsy Administration to do all 
acts necessary for the convenient msldog, maintainjng, altering, repairing and 
using the Railway notwithstanding anything in any other enactment for tho 
time being in force. 

The storing of timhsr was aecossary lor the conrenient making, d:c„olt the 
Railway line. 

Under section 7, sub-section 2 of the Indian Railways Act (IX of 1890) the 
Governor General ^in Council and not the Mnoicipal Commissioner has the 
control of tho Railway Administration in the exercise of its powers under enb- 
section 1. 

Mp.s/ 0 ipix, CoMsjsssoyER or Boaraav v. G. 1. P. J?A/nWAt- CosirAnr 

... (lOOS) 34 Rod. 

CASES 

ITonattima t'. tTitnannathat (1S77) 1 Rom. $69^ discossed. 

Sec Hiicnu Law ... ... ,,, ... 278 

Valu V. Oanga (1882) 7 Bom. 84, disewed. 

See Hrynr Law ... ... ... ... 273 

Vishnu Shatnbhog v. Manjamma (1681) 9 Bom. l08, discussed. 

See Rnrnu Law .... ... ... 2"S 
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’ rj»g5 

CIVIL PKOOEDURE CODE (ACr XIV OP \8S2)^Jmendment of plaint ly 

.V-r.. m^lUJ 1 If iVtt ».oir. 


Court refused the applieatioa. 

On appeal 

Meld, that the amendment should h&Te teen alloved. 

Gcksaji Bhawaji p. JIakanji KnoositcHAUD ... (1009) 31 Bom. 250 

— ^ - -** ’ ' — ■ ■ — — • • 8IC. hSl—i'u/V for declara^ 

iion and inhinclion—^ltcjccUon of plaint as not properly stamped — Appeal-^ 
^Pf/icdlion to slat'' n ctfe to UtjA Courl — Snuimary dismissal of appeal— 
Appiieuiion for rcT»«'a»— /KrtidiV^/o». , 

See JunisDicrioK ... ... ... 257 

(ACT V OF 190S), SEC. 115— .4pp?»Vo.'i(j» for 

revision. ^ 

Sea JvniSDtCTio.t ... ... ... ... 267 

COURT-FEES ACT (Vn OF 18T0). sec. T.strr.-jBc. 4, cw. (c) Ann (d)SulS for 
deetaraiion and »n/«nrtion— ral«atio« for the pv.rposss of Court-feet and 
/uWediXfOA— i?<;cetio» 0 / plaint as not properly stamped. 

See JoBHOicTxo.v ... *•* ... ... ... £67 

DECLARATION AND INJUNCTION, SUIT 'SOT^^Jltjectionof'plaini as not 
properlij stamped— Appeal-' AppUeatfon to state a caie to Jli^h Conri— 
Snmmanj dismissal of appeal— AppUeatioin for retiiion—JuritHelhn—Aden 
Act {II 0 / J804h 8 and 15. 

See JoBiSDictiox ... .m •». ... ... 2C7 

- decree — UtecaiioH of decree— Decree for rent— Sail for redempHon—Tahin't of 
accounts under the Dekihnn Ayrievlturists’ Delief det {2CVJ1 of IBTy)— 
lltsuH of aceaviit shoteiny that mortgagee overpaid himstlffrom rents and 
profits — Jdcrigayeds right to ereevte decree for rent.^ la T;«ue pf a decieo lor 
lour gears’ rent, passed pt & time when the proTisioss of the Dekkhan Acri- 
■ ■ ■ ■ ■ (morlgae*®) heeaxue entitled to 

' S*gcr). After the introduction 

■ the latter sued the former for 

: * ■ •'*' which the rent-note sued on 

* ; ■ , « ■ • ' directed b 7 theAct. it iraa • 

‘ " .» * 1 ■ hlnuellfrom thorents and 

profits of the la*nd. The plaintiff thereafter applied to execute bis decree for 
rent. Both the lotrer Courts dumiseed the application on the ground thst the 
plaintiilhsd already recovered more than tras dne to him as mortgagee from the 
rents and profits of the land. On appeal : — 

Deld, that the rent decree most be executed as it stood, having regard to the 
fact that the provisions of the Dekhkan Agrienltarists’ Relief Act did not 
apply when it Traa passed, and that the accounts which were tsken for the 
purposes of the eubse(^QeDt decree were tslen for a spemal purpose— th*t is, for 
enabling the defendant to redeem on favoonble terms, and did not entitle him 
to recover anything from the plaintiff by way of let-uff. 

McOaPPA e. MAHAXtADSAXTEB ... m. ... (11^3) 34 Bom. CJO 

c 



DEKKHAN AGRICULTURISTS* :REL1EP ACT (XVII OF 1879)-5’tf»V for 

rtdemption—~Takii\g of aceounta under the Vt'll'han ^gricultiiritts' Rditf Ad 
of lB70)-^SesuUcf account alotaing that tnorigagco overpaid h'lmelf 
from rents and proJila—Alorigageds right a ereeute decree far rent-^£xeculton— 
Decree. 


Sea Lbchke ... ... ... ... ••• 250 


VOCVllEHT-^Granlinj exemiiliott of assessment I'l lieu of senieea rendered or to 
he rendered not stamped or registered. 

See TBANsrEr. of Phopehtv Act ... ... ... 2S7 

EXECUTION*— Dc<;r<f*--Z)tfcree_/<>rrcni—^«»i /or redewp/ioR — of accounts 
under the Dekldian Agricutiurield Relief Act {XTII of 187i})~Iicsult of 
account ahomng that mortgaoee overpaid himself from rents and profits—^ 
Mortgagee's right to execute decree forrent.\ In virtue of a decree for four-j'ears* 
Tont, passed nt a time when the proTiB»on» of the Delckban AgticuUarwts' Kelief 
Act did not apply, the plaintiff (morlgegee) becime entitled to recover a certain 
sum fiotn the defendant (mortgagor). After the introduction of the Uehldian 
Agriculturists* Relief Act, the latter sued the former for redemption of the 
mortgage of the land in respect of which the tent>note sued on had hean paued ; 
on takiog accounts in the way directed by the Act, it was found that the plaiDtiff 
as mortgagee had overpaid himself from the rents and profit* of the Una. The 
plaintiff thereafter applied to execute his decree for rent. Both the lower OonrU 
dismissed the appHcatioo on the ground that the plaintiff had already recovered 
iflote than, waa duo to him as mortgagee from the rents and profits of the land. 

On appeal 

Ileli^ that the rent decree must be executed as it stood, haring regard to the 
fact that the provisions of the Dchkhan Agricoltunsts' Relief Act diet not apply 
when )t was passed, and that the accounts which were taken for the purposes of 
the subsequent decree were taken for a special purpose— that is, for enabling the 
defendant to redeem on favourable terma, and did not entitle him to recover 
anything from the plaintiff by way of seboff. 

MoodrrA e. SlausuADSAnco *.* ... •*. (1600)34 Bom. SOO 


GlVT-^Exemption of assessment in lieu of services rendered or to he rendered.-- 
^ stamped or registered— Sale — Bindu htv>— 
' I 0/1877), «ec. 17 — Transfer of fropsrtg Aet 


See Tc.ixsfnn of PnopEnrr Act ... ... ... 237 

UIKDU LA^V— Afaiftfenonee^Matnfenouce oUoired hg will of hushand to wife— 
Unchaslity of wife after husband's death— Mainfennucc not afected— iVidoto— 
Bnehastitg—Slarcing mninlcaanee^ A Hindu widow was cntilRd to mninten* - 
once at the rate of Rs 24 a ymr under her husbaud's will. After the husband’s 
death, the widow led for some time ’ 's ■ 

but Btnce then she reiDaincd chaste. 

to her under her husband'* will. 5 • • : ■ / ■ ; ' ■ 

on account of the unchaste life w ' . ' , ; _ . . . - 

husband’s death, had forfeited her rigus even to bare or atamng maintenance. 

Ileldf negativing the contentions, that though the nunnity was gnintcd by the 
will as maintenance' that word could not ba understood as imposing any 
condition or rDstriction so as to cut down or extioguish the right to Rs, 2i ayear 
given by the will. . 

The rule that the snll of a Hindu musk be construed with due regard to 
Hindu habits and notions appliea only where there is ambiguity. Caution must 

G 
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be used in applying that rule and it njuat be adopted only where a augmsted 
constractiott of doubtful JangOago ieada to maoifeat abanrdity or hardahip. 



Sonammit t. TimannahAai (1877) 1 Bom. o5i> . Valu r. Oanga (1882) 7 Bom, 

84 j aad Vtthntt Skatnhhaj r. Manjamma (1881) 9 Bjm. 108, dcsoQssed, 

PiitAMj e- llAHADm ... ... ... (1909) 31 Bom. 278 


HIKDCr hk'^^Nihaniha-GifiSalt -*• i. 

rtwitni or to be rt-ntferad— Doct 
regUtered—Iieffhtration Act (22J q, t 
(iro/ 1882), leet. 65 (6) (6), 123. 

See TiunBfiR or Paomrr Act 


'^tervizte 
«prci or 
trt'J Act 


S87 


JURISPICTIOjf— ddea.dcf(//e/1861), 8 and \b~Vourt>/eet AeiiVITof 

I 87 O), /« 7,tubuee. {e)and id)-^Su{l* Taluathn Act IVJI o/l887), 
tte. 8— Ctp// Procedure Code (dof XIV o/18S3), stc. Proeeiure Code 

{Act y e/1908), aeo. Wb—Tciluttion for the purport ofCourtfeet and jurUdie* 
tion-^SuU for declaration tf»d tiyaaclfen— Jfi»;ec*/ien 0 / plaint aenot pro^erfy 
tUmped-^Appeal-^ Application to ttalt a cate to Sigh Court— ’Summary dif 
nitsal 0 / appeal — Application for ree»*ioa,} The plamtilf bronght a anit in the 
Court of the Aaaistant Kesideotat Aden fora declaration of heirahtpand an 
iojuoction with reference to certain property of the Talas of upwards lla. 60,000. 
mt. . tr.^ in»nn'*f'nn whi. nndflr the nrovisions of the 

■ ■ I (d) rained 

■ • ■ . > waj Bs. 10 

it was not 

properly atamped. 

Against the order of the Aflautant Besideni the plaintiff appealed to the 
Besident at Aden, and on the 23rd September 190S preaented an application 
under lection 8 of the Aden Act (II of 1861) to state a case to the H)gh Court 
ugon certain questions specified in the application. The Besident, however, 00 
the next day, (hat ia, on tbe21tb September summarily dismissed the appeal 
Under section 651 of the Cirri Procedure Code (Act XrV of 1882). ^0 
judgment dismUsing the appeal was read out to the plaintiff on the 7th October 
following, when she attended the Oourt. 

The plaintiff, thereupon, ’preferred an application for revision to the High 
Court praying that the order dismissing the appeal might be quashed and that 
the Beiideut be required to state a esse. 

A question having arisen ns to whether the High Court had jnrisdicUon to 
i&Urfero in revision with any order passed by the Beaident in the exercise of 
his Civil jurisdiction under the Aden Act (II of IE(M), 

SclJ, that with regard to tiaostioos which might oriso regarding cases to be 
stated by tha Besident for the decision of the High Court under the pronaions 
of secUon 8 of the Adsn Act (II of l80i) the Besident’i Court is inbordinafa to 
fhe High Court. 
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Pago 

Under section 15 of the Aden Act (11 of 1664} as the Court of the Peaident 
is to be guided the spirit and ptincipla of the laws and regulations in force 
in the Presidency of Bombay and administered in the Courts of that Presidency 
not established by Royal Charter and in the High Court in the exercise of its 
• "■ ^ • • ' •• '’ourts, the proriaious oftho Suita 

he time being for the valuation of 


Held, further, that the platntiS’a claim beittg valued at Ei. 13i according to 
the law for the valoation cf claims for the time being in force and according to 
the rulings of the Bombay High Coart, it did not fulfil the requirements of 
sectiou 8 oi the Aden Act (IT of 186 f) sons to give the phiutiE aright to 
demand the statement of tho case upon any question of fact or Jaw arising in 
the suit. 

. EntsiBAi JAiTAiBnor r, SfanUM Bixtb Annut (lyD9) SI Bom. 20r 

lilCENSE—ZTie I'iy JiailtTny Company of its premises for storing timhcr—Lieense 
from the Mtmtetpal Gommitsioner for the use not nechsary^Cii'J of Bombay 
Municipal Act (fJoHi. Act 2f Jo/'1835), sec. 39t— -Jadiun Jlaihcays Act (fX of 
1690), see, 7. 

Sse Eaiiwats Act ... ... ... ... . 253 

lIAlVT^VA’'Tnr,,w;-j,. ^elll of husiand to vife^ 

' • ' . . not afected-^IVidow^ 

• ■ ■ . . ira* eatttled to maiaten* 

. ' • . . ; . . U. After the husband's 

death, the widow led for some time an unchaste life and gave birth to a child : 
but since then she remained chaste. She sued to recover matnteaaBce allowed 
to her under her hosband's will. It was contendi^d in reply that the plaiotilT. 
on account of the ucchasto li/o which ebe hod led foraome time after her 
husband's death, had forfeited her right even to bam or starviug maiotenauoe. 

Held, negatiTiog the contentions, that though the annuity was grouted by 
the will as •* maintenance " that word could not be understood as imposing aoy 
condition or restriction eo as to cut down or extinguish the right to Rs. 24 a 
year given by the will. 

The rule that the will of a Hindu roust bs construed with dae regard to 
Hindu habits and notions applies only where there is ambiguity. Caution must 
be used in applying that rule and it must be adopted only where a suggested 
construction of doubtful language leads to manifest absurdity or hardship. 

The general lulo to be gathered from the texts is that a Hindu wife cannot be , 
absolutely abandoned by her husband. If she is living an unchaste life, he ii 
bonnd to keep her in the house under restraint and provide her with food and 
raiment just suiRcient to support life; she is not entitled to any other right. If, 
however, she repents, returns to purity and performs expiatory rights, she 
becomes entitled to all conjogal and social rights, unlesa her adultery was with 
a mau of a lower caste, in which case, after expiation, she can cliim no more th.au 
boro maintensQco and tcsidence. 

fTenoffiCTa V. Timannailiaf (1677) I Boa. C59; rcfii r, (runja (I8S3) 7 Boro. 

8-1; and Vithmu Shamlhoj v. Mu*Jamm't (1SS41 9 Bom. 103, ducussed. 

Pabssii e. Mahsoxvi ... .. (ipop) 3| Bom. 278 

MORTGAGE E-~-Occrpayinj himeeUfrom reris and profits. 

Set Dechee ^ „ ... SCO 
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IIOBTGAQEE — to txteule dtereefor rent. 
See T)Ecisz 


... 2C0 


NIBANPHA— Hin£?« Itav—Sale^Gifi— .Exemption of aseegsment »« lieu oftervicet 
rendered or io he rendered — Document granting exemption not etamved or requ^ 
t^^-^Segiglrafion JeHIZTof 1877), tec. l7-^Trant/er o/Property Jet (IFo/ 

See TaiNSFER op Psopertit Act ... ... 287 

PXAINT-— of' plaint hy referring to doeumenU hot included in list of 
documenta relied on-^Cml Procedure Code {Act A'7Fo/]882j. 

See CiViL Pbocbdobb Cods ... 250 


— - - '••Application fbr leave to amend plaint after argumenta heard in appeal 
ditalloteed— Practice. 


See PBAcrrcB ... ... ... 2^4 


" ■ — Sejection tf plaint aa not properly\ttamped. 

See JoRlSDiciiox ... ... ... ... 207 

Tr«*.. *.'• * Hotto he desreed on 

.* •' .• • ••••. .• •• argumenta heard in 

• • I , • • . > t the defeDdant* on 

: • . ' ' • * * • • on BDotber gtoaod 

’ . * > * 

After Argumenta in appeal have been beard the Coart arill sot alloir on 
amendment of the pUmt so as to coorert a eoit of one character into a suit of s 
sobatAatialf^ did'ereot character. 

H. filed a auit in 1904 against A. and J. the drawer and iadoraer teapecfirel^ 
of two bundles. At the time of 61ing the suit J. was dead. 

H. obtained a decree against both defendants, which decree remained 
UDi^tiaded. i 

In 190o H. died a auit against the heirs of J. oo the same two hondiea. 

Eietd, the earlier auit having been filed against the firm ot J. and not against J. ' 
penonallj was a bar to the later suit. 

Bsyabai V. HiJi Koon IIIaboubd ... (1905) 3i Bom. 24i 

BAILWAY8 ACT (IX OF 1800), sec. 7-^Citg of Somhav Municipal Act {Bom. 

Act 111 of i8‘:8), sec. 394— Uae by Sailvsty Company of ita premaetfor gtoriny 
imler-^Lictnse from the Commiasioner for the «#c not nectggary.] 

'* ” » . I t. Presi* 

, • ‘ :ipalily nnder 

. , ■ III of 16SS) 

■ hout a license 

giamea ujr lue nmuicipai v/vuimisswuu, wu J*u^.s.rate «vordc<l 

evidence and referred the following ijuestion under section 433 of the Criminal 
Procedure Code (Act V of 2898) ; — 

“Do the statutory powers ^ren to the Railway Company (section 7 of the 
Indian Railways Act IX of 1890) preclude the neoeasity of obtaining a license 
from the hlunicipal Commissioner, to use premises in such a mani^ as is 
necessary for the convenient znahing, altering, repairing and using the Eiil* 
■way?» 

Held, that no such license was necessary. Section 7 (1) of the I*^*^^** 
Railways Act (IX of 1890) aothorizas the Railway Administration to do all 

9 a 


2)40-J 


INDEX. 


acts necessary for the convenient making, maintaining, altering, repairing and 
naing the Eailway notwithstanding anything in any other enactment for the 
time being in force. 

The storingof timber was necessary for 'the convenient making, A'c., of the 
Eailway line. 

Under section 7, Bnb*section 2 of the Indian Railways Act (IX of 1820) the 
Governor General in Conneil and not the Manicipal Commissioner has the 
control of the Bailway Administration in the exercise of its powers nnder sub* 
section 1. 

Muxicipal Commisbioker of Bombat e. G. I. P. BAiLi''Ar CoirrAsr 

(1209) 34 Bom. 253 


EEDBMPriOIT’, SUIT FQH-^Tahinqof aecounU under the Dehhhcm 

Relief Act {XYlIoflKi9'i-~-lteaiUt of account siotr/ny that mortgagee oterpaid 
himgelf from, renli and profits — Mortgagee't right to execute decree for rent— 
Execution— Decree, 

See Decbeb ... ... ... ... ••• ••• 

REGISTRATION ACT (III OF 1877), sec Xl—Exemption^of aseettment in lien 
of tervicet rendered or to he rendered — Document grartiing exemption not tlamped 
or reghtered-— Sale— Gift— Hindu Ijate~~2(il)andha — Transfer of Property Act 
(/To/ 1832), ««<. 55 (6) (5), 123. 

See Tbaxsper of Propshtt Act ... ... ... 287 


RES TTTfirru'p^^ 

‘•■'ll • ' . 



After atgaments in appeal have been heard the Conrt will not allow^ an 
amendment of the plaint 80 as to convert aenit ofono character into a salt of 
a anbstantially different character. 


E. filed a aait in 1904 against A. and J. the drawer and indorser respectively 
of two handies. At the time of filing theenit J. was dead. 


H. obtained a decree against bath defendants, which decree remained 
UQsatisSed. . 

In 1905 H. filed a suit against the heirs of J. on the same two handies. 


Seld, the earlier anit having been filed against the firm of J. and not against J. 
peraoo^ly was a bar to the later suit. 

BiYABAi r. HiJi NoOr hlanoNJtn ^ (1903) 34 Bom. 244 

REVISION— .S'uiVYor drefnrofion and injunztion — Rejection of plaint- at not pro- 
perly sCampedf^Appeal— Application to teate a eis: to Ili'jh Court— Summarp 
ditmittal of appeal. 

See JcRisDicxiox ... ... 207 


SALE— jEjrrmpfion of assessment inlUu o/t«rpieer rendered or tiht rendered— 
V^ument granltng exemption no! stamped or registered— Gijl~/findu lAto— 

See TaaxspEB or pRoranrr Acr ... ... ■ 

10 



.SUITS VALUATION AOT (VII OF 1687), sec. for deetaration and 

injunciion-^Valuatio'ifor the p»rpwaof Conrl-fen ani juriidictian-^Hejec' 
tion ofplami at not properly ttamptd^ 

See JoEiSDiCTios ... ... ... ... 267 

TRANSFER OF PROPERTY ACT (TY OF 1832), secs. 55 (6) (t), 123— BtjiV 
Oration (IITo/lSY?), sec. 17— Eremp/ion of attestmenl in lieu of termeet 
rendered or to be rendered— Uacumenf grantino exemption not ttamped or 
registered — Sale— Gift— ^Bindu Ziato—Xtbandha^ In consideration of serrices 
almd^ rendered or thereafter to he rendered by the defendant to the predecessor- 
in-title of the plaintiff, the latter executed tiro documents Trhercby he released 
the defendant from payment to him of the assessment on certain lands. Those 
documents were not stamped or registered. The pIsintiS sued to recover arrears 
of assessment from the defendant, who ple.aded exemption under the two 
documents. The lower appellate Court found the transaction to be one of sale, 
and applying section 55 (Cj (6) of the IVanaferofPropsrty Act, 1832, ordered tbo 
plaintiff to pay to the defendant what the Court calculated to be the ec^uivalent 
of purchase-money before he (the plaintiff) eould recover the assessment : 

i/sfdj that the transaction evidenced by the documents eonld not be 
regarded as a sale, for the consideration could not be regarded as “ price ” ; and 
even if it eonld bo assessed in moaey value, it was vitiated by the fact that 
. it was vague and uncertain as to future services. 

Eeld, further, that the trausactiou must be regarded as one of gift. It was 
a gift of the grantee'e right to assessment ; and such a right is regarded as 
ntbondha in Hindu Law and therefore immoveable property. The dommenta 
not havlDg been regUtered, the gift did not operate. 

Held, also, that there having been no registered instrument in support of the 
defendant’s title the right set up m defence must be negatived. 

Mannivnso v. Kastubai ... — (1909) 31 Boro. 257 

' stenanee allowed b'J toill of hushnnd 
death — ilaintenanee uot affected— 
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attached to the soil and .is not capable of abandonment easily 
as in the present case. 

Chanda VARKAB; J. :■ — The respondent is the occupant of land 
used for agricultural purposes and has been paying to Govern- 
ment assessment chargeable on "land appropriated*’ for those 
purposes under clause (a) of section 48 of the Bombay Land 
Revenue Code. During the seasons when the land is not used for 
rgriculturnl purposes, the respondent has been letting it out 
for stacking timber and deriving profit from this special user 
of the land. Government by the suit which has led to this 
.ippeal claim the right to impose additional assessment on the 
land on account of that special user. They rely on clause ({) 
of section 48, which provides that lond-revenue shall be charge- 
able "upon land appropriated for any purpose from which any 
other profit or advantage than that ordinarily acquired by 
agriculture is derived.” The word "appropriated” means in 
its natural sense "made ono^sown” and conveys the idea of 
exclusion. "To appropriate” anything for any purpose is to 
set it apart for that purpose in exclusion of all other uses : 
American and English Eucyclopocdia of Law-j IFhHehtcd v, 

The context in which the clause in question occurs in sec- 
tion 48 leads to Ibo same conclusion. Clause (o) relates to 

land appropriated for purpose of agriculture/* That obviously 
means land devoted to agricultural purposes and no other. 
Similarly clause (0 relates to " land appropriated for building 
sites**— that i.s, land devoted to building purposes and no other. 
If the word “appropriated** has that meaning in clauses (o) 
and (c), wc must understand it in the same sense in clause (i) 
having regard to the ordinary canon of construction that a 
word, which occurs more than once in an Act, must bo construed 
to have the same meaning throughout the Act unless some 
definition in it or the context shows that the Legislature used 
the word in different senses. 
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Had the Legislature intended clause .(i) to apply to land used 
both for agricultural and other purposesj it.'wouldfhave used 
apt language to convey its meaning. It would have referred 
to the land in clause (b) as land appropriated for purposes of 
agriculture and other purposes except building sites. This is a 
taxing enactment, and must be construed strictly in favour of the 
subject. 

The decree appealed from must, therefore, be confirmed witli 
costs, 

J)ecrce confirmed. 

R. R, 


ORIGINAL CIVIL. 


Jitfore 2fi\ Justice Batchelor and -T/r. Jntthe Chaithal. 

BAYABAT, widott, Aim others, ArpHitAjJTS Axn Depekdakis 2, 3, •!, **• 
IIA.II IsOOB MAHOMED CASSAM, REsrONDEin axd PiAiXTirr, axo 
C. MACLEOD, BESPONDRNt axd Ist Detk.vdant.* 

Practhe—Snit aijainst defendant on ground eelach failed not to he deerttd 
another ground-^Appticaiion for leave to amend plaint after argufnenU 
heard in appeal disatloxcci—Bes Judicata. 

A stiUliroaght agAins* thedefeodaats on one groand wbioli faib should sot 
bo docroed against them on another gronnd whioh they hnd no opportunity of' 
meeting. 

After argninents in appeal have heon heard the Court \rjU net tJloV bQ 
amendment of the plaint so as to convert a suit of one character into a suit of 
a substanlblly different character. 

n. filed a Bwit in 1904 against A. and J, the drawei and indorser respectirely 
of tTfo hundicr. At the time of filing the suit J. w.'is dead. 

II. obtained a decree against both defendants, which decree Tomained 
unsatisfied. 

In 1905 II. filed a suit against the heirs of J. on the same two Imndles. 

JTild, the earlier snit having been filed against the firm of J. and not against 
.1. personally was n bar to the later suit. 

Tnis was a suit filed by Haji Noor Mahomed Cassam against 
the defendants as the heirs and legal representatives of one 

• Appeal Ivo. 1477, Sait No, Cll of lOOj, 
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Jusul) Abba, deceased, for the recovery of a sum of Bs. 1^800 
with interest alleged to bo due to the plaintiff upon certain 
bundles, dated the 5th and 8lh days of September -lOOl, passed 
by one Abdoor Rchman Noor Mahomed and endorsed by the 
first defendant in the name of his deceased father Jusub Abba. 
The defendants 2, 3, 4 pleaded that the suit was barred as being 
res the plaintiff having sued to judgment these parties in 

another suit. Bussell, J passed a decree in favour of tlic plaintiff 
for the amount claimed with costs. Against this decree the 
defendants 2, 3, 4 appealed. 

J?o^er(soti (with Davar) for the appellants, 

Scinlrad (with Mhza) for the respondents. 

BatCUCLOR, J. : — The following tree shows the relation between 
the various defendants-appcllants : — 

Jnsub Abba— SftfuraVai. 

I 

AbilullA Jan Maliometl— R.iyabai, 

8ult;uiau 

Abdulla is au iusolveut, and the Ofiicial jUsignee) is the first 
defendant in liis place. Jau Mahomed died intestate in 1908, 
leaving his widow his only heir. The parlies are Culchi 
Clemons, and the plaintiff is by profession a money-lender. 

The suit out of whicli this appeal arises is based on two 
fivndUs drawn by one Abdul Rchman in September lOOi in 
favour of Jusub Abba, and endorsed in the name of J usub Abba 
by Abdulla to the plaintiff. Upon these same handles the 
plaintiff brought un earlier Suit No. 863 of 1904 against Abdul 
Eehinan, the drawer, and Jusub Abba, the indorser, aud in that 
suit obtained a decree against both the then defendants. That 
decree has remained unsatisfied, and it is common ground that 
Jusub Abba died in February 1902 or over two years before the 
institution of this Suit No. 803. The suit underlying the 
present appeal is No. CH of 1905, and in it the plaintiff seek^ 
to enforce liability for the two hundiet against the defendants 
ns the tepresentatives of the deceased Jusub Abba. The learned 
Judge bclow’ has decreed the claim, and against that decree 
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the present appeal is preferred by the defendants Bayabai, 
Safurabai and Suleman. 

The stress cf the argument in this appeal has fallen upon 
the question ns to the exact cliaracEer of Suit No. 863, and 
ilr. Robertson has contended that that suit is a bar to the present 
claim. The contention is put in the alternativ'e, and it is urged 
that the second defendant in Suit No. 863 was either the firm' of 
Jusub Abba or was the individual Abdulla Jusub : in either of 
these coses it is said that the present claim is unsustainable. 
I will deal with the argument that the second defendant in the 
earlier suit was tlie firm of Jusub Abba, and not the individual 
of that name. It will not be necessary to consider the alterna- 
tive suggestion. Turning, first, to the title of the suit, we fiud 
that the second defendant is there described as '‘Jusub Abba 
also of Bombay Hahomedan inbabitant doing business at 
Esplanade Road opposite to Watson^s Hotel within the fort.” 
I must accept the argument that that is jirim&facxe the description 
of an individual person, but I cannot accept the view that that is 
an end of the matter. For, having regard to tha practice of 
these Courts, the description is conceivably applicable to the 
firm Jusub Abba, and I think we must look to the evidence to 
see whot precisely the 'description meant. Wo need not look 
beyond the evidence of the plaintiff himself. In the course of 
execution proceedings under the earlier decree, notice was issued 
on Safurabai, who on l6th June 1D05 made the affidavit 
exhibit 21 pointing out that Jusub Abba had died more than- 
two years before the suit was filed. PlaintifTs reply is his 
affidavit exhibit 1 of l2th January 1906, in which ho not merely 
admits, but emphatically contends, that his .suit of 1901 was 
brought against the firm of Jusub Abba, which through its 
manager, Abdulla Jusub, had endorsed the himdics to him. In 
his deposition in the present suit the plaintiff does indeed make 
a half hearted attempt to resile from this position, but on his 
attention being drawn to his afiidavit he abandons the attempt 
and says, "I say now I sued the firm of Jusub Abba. By firm 
I mean shop. I sued the owner of tlio thop” There the 
matter rests, except that this view is amply corroborated by 
the form in which the ImuJUi arc drawn and by the general • 


\ 
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tcnour of ■ the plainlitt’s deposition. For it appears that the 
plaintiff had no knowledge of the man Jusub Abba; he never 
saw him, he gays, or tried to see him. Asked how he knew tho 
name of Jusub Abba, he says “I know the name of Jusub Abba 
in connection with this business. Jusub Abba was the name of 
the firm— the firm of Jusub Abba, his own business.” And 
further on he says that what he thought he was getting by the 
suit was a decree against the firm. And here, I think, may bo 
found tho answer to the question put by the plaintiff’s counsel 
in the lower Court, namel}', why should the plaintiff have 
brought a suit against a dead man? It may be that' the 
plaintiff when he filed the suit was not aware of Jusub’s death, 
though his own evidence on the subject is plainly untrust- 
worthy ; but the real explanation is, I conceive, that it mattered 
nothing ta the plaintiff whether the man Jusub Abba was alive 
or dead ; his suit was a suit against tho firm. So the writ was 
served on Abdulla as manager of the firm— see section 74, Civil 
Procedure Code — and that is the position assigned to Abdulla 
throughout the proceedings. No doubt the question is not, 
whom did the plaintiff intend to sue, but whom did ho in fact 
sue ? The distinction, however, cannot, in my opinion, avail tho 
plaintiff here j for under the practice and rules of this Court— see 
cspcciolly Eule 375 of the High Court Hulcs— n suit framed 
within the meaning and in the form of Suit No. 863 would be a 
good suit against the firm. In other w'ords the plaintiff in the 
earlier suit did intend to sue the firm of Jusub Abba and did 
give sufficient effect to that intention. In tho same Way the 
plaintiff filed Suit No. 1C788 of 1904 on the Small Cause Court 
against “Jusub Abba” (exhibit B), and, ns he admits, under tho 
decree made, be levied an attachment on the shop and the 
money was paid. 

Thus upon a consideration of all the evidence and the circum-- 
stances connected with Suit No. S63 1 come to the conclusion 
that that suit was brought against the firm of Jusub Abba. 
That being so, the present suit admittedly will not lie against the 
defendant-appellants ns partners ; and it is in that view of llieir 
position that the learned Judge has decreed against them, and 
upon that footing only has the plaintiff sought to uphold the decree. 
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1508. ^ tlpon this finding the question arises why the plaintiff did 
Batabai not rest content with the decree which he obtained and which 
Haji^Noob understood it bound the firm, especially as there has been 

Uauomed. jjq determination in execution proceedings or otherwise that the 
decree does not bind the firm. 3Ir. Robertson’s answer to this 
question is that the plaintiff, having discovered that the assets 
of the firm of Jusub Abba are exhausted, is now anxious to come 
upon certain immoveable properties which would not be liable 
under the terms of the decree in Suit No. 863 construed as a 
decree against the firm. It seems to me that this is the real 
explanation of the origin of the present suit, and upon this 
point reference may be made to the ifiaintiff’s application 
exhibit 2 of Oth May 1905. That was the first step taken in 
execution of the decree, and the disingenuous passage in para- 
graph 2 of the application as to the second defendant being now *’ 
dead is very significant. I have no doubt that the plaintiff had 
long been aware that Jusub Abba’s death had occurred long 
before the decree, and when he was challenged upon this point 
by Safui’abai in her affidavit of 16th June 1905, he falls back 
upon the other position that the second defendant in his suit 
was the firm of Jusub Abba : see his affidavit exhibit 1. Finally 
on 20th January 1906 he abandons the notice against Safurabai 
(exhibit A 20), the present suit having been instituted on 11th 
August 1906, It is not, as Mr. Setalvad has suggested, that 
the plaintiff was forced by Safurabai’s contentions to abandon 
execution ; it was his business to go fon with it and obtain the 
adjudication of the Court, aud I cannot doubt that that is the 
course which he would hove pursued if ho had thought that 
his decree was sufficient for liis puiposes. But for reasons 
which arc no longer obscure lie elected to give the go-by to the 
decree which he -hod, and endeavoured to convert that decree 
•iuto.onc of u difibreut character. There can be no doubt of the 
nature of the suit he then filed. The only prayer in the plaint- 
other than the formal prayer for further and other relief — is o 
prayer “ that the defendants as the representatives ' of the 
deceased Jusub Abba ” may be decreed liable to discharge the 
debt out of the estate of Jusub Abba. Before us it was conceded 
that no liability could be attached to the dcfcndoiibappcllnnls 



VOL. XXXIV.] 


BOMBAY SERIES, 


249 


upon tins footing, and indeed it is plain, tbal os representatives 
of Jusub Abba they cannot be held responsible for a debt 
contracted two years after Jusub Abba’s death. The learned 
Judge below was, I gather, of the same opinion, and he has 
decreed against the appellants, not ns representatives of Jusub 
Abba, but as partners, or rather as ^uaiApartners, in a firm. 
But they were not sued in this latter capacity, and no question 
of their liability in that capacity is raised cither in the pleadings 
or in the issues on which the parties went to trial. In my 
opinion, therefore, the appellants upon this ground alone are 
entitled to succeed, and to claim that n suit brought against 
them on one ground, which failed, should not bo decreed against 
them on another ground which they had no opportunity of 
meeting. The only plain issue as to the appellant’s liability is 
issue Xo. 13 which contemplates merely their liability as 
ixipresentativcs of Jusub Abba, and Mr. Robertson, who appeared 
for the appellants below, was taken by surpriso when the 
ground assigned for the liability was shifted as the trial 
proceeded ; and no attempt was made to obtain the Judge’s 
permission to amend the plaint or frame further issues. 

In ray opinion, then, the appeal must be allowed both because 
thesuit against the appellants was burred by Suit No. 8C3 of 190 i, 
and, because it was not competent to the Court in this suit to 
make a decree against the appellants on the footing of their being 
partners or 2«a*t-partncrs in the firm. 

After the arguments in this appeal had l»cen completely heard 
Mr. Setalvad applied for leave, if nccc-ssarj’, to amend the plaint; 
but it is plain that at that stage wc ought not to allow a suit of 
one character to be converted into a suit of a substantially 
different character. 

The judgment of the lower Court must he reversed and the suit 
must be dismissed ns against the appellants with costs throughout. 

CiiAUBAL, J. — I concur. 

Decree recened. 

Attorneys for appellants. — .V«m. Vnralla and Phirotilavr. 

Attorneys for respondents.— .Vrrtrt. Jfi/rcr and iltrza. 

P.K. I.. 
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Before Sir Basil Seott, Chief Justice, and Mr. Justice Batchelor. 

TflE FiBir OP GUNNAJI BlIAWAJI, Ap?ell.int3 akp Plaistifps, e. 

MAKANJIKUOOSALCHAND AirDOTnEE3,TlE6PONDEi.-r8 and Dbfe.vd* 

• ANTS.* 

Civil Procedure Code {Act XIV of 1832')— Amen dmeni of plaint hy referring 
to document not inelvded in list ofdociments relied on. 

At the hearing of a suit brooght by the plaintifF for the resovery of .a snm 
cine at the foot of an accoant the defendant raised a pica of limitation. Tho 
plaintiff thcrenpoa applied for leave to amend hU plaint by setting out an 
acknowledgment in writing signed by the defendant within tho period of 
limitation. The lower Court refused the application. 

On appeal:— 

Seld, that the amendment should have been allowed, 

Appeal from the judgment of Russell, J., dated 21st August 
1908. 

Tlie plaintiffs filed this suit on 15th October 1907 against the 
defendants who were partners to recover n sum of Rs. 6,671 duo 
to tho plaintiffs on agency accounts and interest thereon. The 
plaint stated that the accounts were adjusted and settled on tha 
18th September 1899 ■when a sum of Rs. 8,501 was found pay- 
able to tho plaintiffs by the defendants for which sum the 
defendants signed an acknowledgment undertaking to repay it 
with interest at 6 per cent. At the hearing of tho suit when it 
came on as a short cause a written statement was put in 
raising several defences, but the only one relied on was that of 
limitation j and upon that being done counsel for tho plaintiff 
applied for leave to amend the plaint, because he sought to 
rely upon another document, namely, a letter of 20th of March 
1902, which amounted to an acknowledgment of liability within 
the meaning of section 19 of the Limitation Act. Russell, 
declined to allow the amendment on tho ground that tho letter 
was not referred to in tho list of documents relied on by the 
plaintiffs and dismissed the suit ^Yith costs. Against this 
decision the plaintiffs appealed. 


Appeal Ko. 43 of 1005. 
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Setalvad for the appellants :—Tho amendment should have 
been allowed. The suit is brought under the Code of 1882. 
S\''q submit that if the suit was barred on the face of it as the 
lower Court thinks it is the plaint ought under section 51 (o) to 
have been rejected at the time of presentation and not taken on 
the file. Hod this been done the plaintiffs might have filed 
another suit while there was yet time^ Avhereas now owing to 
the period that has passed between the date of admission of the 
plaint and now they would be hopelessly out of tima Section 5i 
does not apply to the case but section 53 and the Court 
ought to have given leave to amend the plaint. The object of 
a suit being to get at the rights of parties any amendment 
which may ho required for that purpose should subject to general 
principles be allowed, see Bowen L. J. in Cropper v. Smifh^'^K 
In Mohmmud Zaloor v. Mvwmat T/iahoranee^^^ the Privy Council 
allowed an amendment on the ground that if the plaintiff w'as 
left to bring a fresh suit it might be met by a plea of limitation. 
By allowing the amendment the character of the suit would not 
be altered. The cause of action would have remained the same; 
the defendant could still have pleaded the same defence of 
limitation, all the amendment could do would have been to give 
the plaintiff greater facility to meet the defences. 

Advocate General, and /nrfrariVy for the respond- 
ents. 

The lower Court was right in disallo\Ying the amendment. 
A gross injustice would be done to the defendants by allowing 
it. See Steward v. North Jdetropofitan Tramways Company^^i 
JFeUlon V. Neal^*^ Clarapede §r Co»\\ Commercial Unton Jtsoeta- 
tion^K 

Scott, C. J. In this case wc cannot agree with the learned 
Judge of the Court below that an amendment such as was asked 
for would convert the suit into a suit of different and inconsist- 
cat character. The suit would remain the same based upon 
esaetly the came cause of action except for the addition of ono 

W (IBS^)23Cb.D. TOOatp.TlT. W OSSC) 1C Q. B. D.CtO. 

Pi 08GT) U Mto. 1. A. 4C8. W (16S7) 19 Q. B. D. 391. 

<5) ^1SS3)S2W. B.(Eii5.)262. 
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allegation. We think, therefore/ that the amendment shonld be 
allowed as shown in paragraph 1 of the momotandum of appeal, 
but as the'controversy has arisen entirely through the negligence 
of the plaintiffs we direct that they must pay the costs of the 
appeal and of the first hearing in the Court below including the 
costs, if any, of the hearing of the judgment. Leave granted to 
defendants to file a supplemental written statement, if so advised. 
Attorneys for the appellants Mehta and Dalpatran, 
Attorneys for the respondents: — Cama, 

js. N. L. 


APPELLATE CEIMINAL. 

B^ore Sif Basil 5cof/, JSTi, Chief JutUte, and Mr. ftisiUe Batehtlor. 

1005. MUNICIPAL COMMISSIONER OF BOMBAY, Coj-piaiwut, v. . 

Avomt 4. THE AGENT, G. I. P. RAILWAY COSIPANY, Accused.* 

Indian Sailtcays Act (IX of 3890), see. 7—Cit^ o/ Bi>»»&ay Muntcipal Act 
(Dorn. Act III^JSSS), see. SOd—Use Ip Bailuay Company ofitspremhet 
Jor stoHug iimler'^Licensefrom the Municipal Commissioner for the 
not necessary. 

Tbo Agent of tto G. I. P. Railway Company Laving boon charged in Ito 
Presidency Magistrate’s Court at iLo instance of tbe Boiatay Municipality 
under sectioa 391 (1) (ci) of tbe OHy of Bombay Alunicipal Act (.Bom« Act 
HI of 1683; with having used the Company’s premises for storing timber 
•without a license granted by lb© Municipal Commissioner, the Presidency 
Magistrate recorded evidonce and referred tbo following question under sec* 
tion 412 of the Criminal Procedure Code (Act T of 1893) 

“ Do the btatutory powers given to tbe Railway Company (section 7 of the 
Indian Railways Act IX of 1890) preclude tbo necessity of obtaining a lisenso 
from tbo JIunicipal Commbsioner, to use premises in such a manner as is 
neccssaiy for tlio convenient making, altering, lopairirg nnd using tbo 
Railway f" 

Held, that no saeb lieenre was ncccssiury. Section 7 (1) of the Indian 
Railways Act (IX of J890) authorizes tbe Railway Administration to do oU 
acts ncce'sary for tbo convenient making, maintaining, altering, repairing nnd 
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using the Itailwny notwithstanding anything in any othsr enretment for the 
Umo being ia force. 

The ftoriog of timber was necessary for tbo con^nient making, ic , of tbo 
Kailwoy line. 

tTnder BectlonT, 8ub-sf)ction2ofttieIndianRiawftys Act (IX of 1890) tlie 

GoTernor General in Council aud not tbe Monielpal Commissioner has the 
control of the Railway Administration in the exercise of its powers under sub* 
section 1. 
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Reference byA. H. S. Aston, Chief Presidency Magistrate 
of Bombay, under section 432 of the Criminal Procedure Code 
(Act V of 1898). 

The accused, the Agent of G. I. P. Railway Company, was 
charged under section 39 f (1) (rf) of the City of Bombay 
Municipal Act (Bom. Act III of 188S) with having on or about 
tbe 25th March 1903 used certain premises, namely, two plots of 
ground, the property of the G. I. P. Railway Company at 
Bombay, for the purpose of storing timber without n license 
granted by the Municipal Commissioner of Bombay. 

The timber in question consisted of about 15,000 Railway 
sleepers and it was admitted that no license was obtained and 
that, the sleepers were timber and they were stored. Tho 
accused, however, contended on the strength of the ruling in 
Zmperor wIFallace Flour M%U Gompanp^^^ that as the Railway 
Company was not trading in timber and as the purpose for which 
the premises were used was entirely accessory and necessary for 
their business, the real purpose was not in fact to store. 

The evidence recorded by the Alagistratc also .showed that tbo 
G. I. P. Railway Company for some years past had “slacked’* 
sleepers on the said premises for the use of their whole line. 
The maximum of the sleepers stacked was estimated at about 
36,000 sleepers and the minimum at about 7,000 and 8,000. 

Under these circumstances tbo Chief Presidency 3fogistratc 
referred tho following questions to the High Court for an 
authoritative decision under section 432 of the Criminal 
Procedure Code (Act Y of ISOS);— 


(U (1901) 29 Poa. I?3. 
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1. Docs the fact that the Batlway are not trading in timber and that the 
purpose for which the prcaoises are used is necessary for the conrenient 
carrying oa of their business as a Railway over their whole system negatiTU 
the intention to store within the meaning of section 394 (1) (rf) of the City of 
Bombay iltmicipal Act P 

2. Do the statutory powers giren to the Bailway Company (section 7 of the 
Indian Railways Act IX of 1890) preclude the necessity of obtaining a 
license from the Sfunicipal Commissioner to nse premises insneha manner 
as is necessary for the convenient mating, altering, repairing and using the 
Railway ? 

8, Is the fee payable for a license contemplated by section S94 (1) (d) of the 
Jlunicipal Act a tax within the meaning of section 3 35 of the Indian Railways 
Act IX of 1890? 

4. Is the Government of India Nollfi^ition No. 9977, dated tho 29th 
November 1907, .a valid notification within the meaning of section 135 (1) of the 
ludUu Railways Act and does it render the Railway Company liable to pay the 
license fee in question ? 

6. Cm an oblis^tiou to obtain a license be separatod from a liability to pay 
the fee ? 

6. Do license fees come within the Notification P 
In iiialcing tho reference the Magistrate obseired as fol- 
lows : — 

In Ihia connection it may be pointed out that the Railway cystem worked by 
the 0. I. r. Railway is about 2,000 miles in extent and sleepers were stacked 
for the use of the whole system. Mr. Batty, J., in Emperor v. Wallace Flour 
A/i7Z CoffipanyO) laid down the principle that an intention to store is negatived 
if the ipuntity ro'ained is only reasonably sufficient for the vaiying exigencies 
of consumption but it docs not, 1 think, follow that the intention would ho 
negaliTcl if a Company having mills in various parts of India wcrc’to accumulate 
in one place a qn.mtity sufficient for the varying exigencies of consumption of 
all Us mills. In the case of Emperor v, Wallace Flour Mill Companyl^\ tho 
sujply of oil in hand would only have sufficed for about twelve days' use in the 
pert'cular mil, in the present case the 15,000 sleepers which were stacked by the 
Roilwsy would h-ave snfliced according to the consumption in 1903 for about 
five months’ use over tho whole nrea worked by the Railway and according to 
the same n'e the <iuanlily of sleepers actually received and stacked In 1903 
would bare suffiecil for «e.arlj two years' nse. It is tme that the averase for 
19.7 and 1903 togelherworks ontat nsomonhat higherrateof consumption, 
vir., 39,739, but thU b counterbahinccd by the fact that on tho Jst January 1903 
there was a Inlancc in band of about 8,000 sleepers. 


0) (loot) 29 Rom, 103. 
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It is hoirever contended by Mr. Yorke Smitb that the slatutory poirers given 
to the KailTray Company (section 7 of tlio Indian Railwaja Act IX of 189D) 
pieclnde the Municipal Commissioner from iosistiog on a license. 

Under section 7 oUnse (/) statutory povera havo been conferred on the Kail- 
way to “do all other acts necessary for making, maintaining, altering cr 
repairing and using tho railway, " acd in my opinion on the eridesce it is 
necessary for tho convenient making, maintaining, altering or repairing tho 
railway, that the Railway Company should bo at liberty to store Railway 
sleepers on the premises in question from time to time. As the sleepers arc 
obtained by shiploads from Australia, it inevitably follows that at certain 
periods there is a large accession to the slock. 


Mr. Crawford however contends that even it the need for storing is conceded 
the obligation to obtain a license from the Gonamtssloner is not thereby 
extinguished. 


The Railway have a right to score subject to the necessity of obtaining a 
license. But the neceraity ol ohUioing a license restricts to that extent the 
statutory power confeired by the RaUway Act and implies a power in the 
Municipal Commissioner of refusing to grant a liceose and I am of opinion on 
reading the authorities relied on by the defence, vis , Zonrfoa oncf JJrisUon 
SaWiMy Cbmpany v. TrurnanW ; City and South Zondon Hailvay Company 
y, London County CoancilC^) j London County Couneit v. Bthool Board for 
Xonrfon(3) j Emiley v. I^orth Eatitm Bailicay Company^*), that such a power 
is ioconiistent with the statutory powers given to the Railway. 

1 think Mr. Yorke Smith is also right iohU contention that olicenso fee 
is a tax within the meaning of section 135 of the Railway Act and that the 
Notification by the Qovernmeut of Indb, Department of Cotnmorce and Indus- 
try, No. 0077, dated 29tli November 1807, which is relied on as rendering tho 
Railway administration liable to pay tho tax, is not such a notification as 
was intended by the section and inoperative. The case of the Brtvert and 
MalUters Atsooiaiion of Ontario v. Attorney General for On«ar»eW and 
section 3 (p) of the City of Bombay Jlunidpal Act, le88, have been cited with 
referonco to the first contention while with reference to the second contention 
tlio validity of the Notification has been attacked firstly on the ground that its 
wording sliows that the discretion necessary in framing a Notification nuder 
tho section has not been exercised; The Queen \.Bovimaya\^,2laehethy. 
AtfdeyfJ), Sharp t. \Yahejieldtfi'> , Spriyy v. AiyrdaW ; ilavwell on Inter- 
pretation of Statntes (third edition, pp. 1,6 to 177) and secondly on iho 
ground that tho Notification is not consistent trith the Act nnder which it 
purports to have been made; hlaebelk v. jfsAfeyP) and Bajatn Chetti v, 
Sethayyai'^o), if tho wording of tho Notification is considered, I think it can 


(tES5) UApp.C48,45.- 
W [im] SQ. U.6ia,^ 
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be reasoaablj coiitendeS tbat tte Kotificfl* ion is so wotdeB as to affect not only 
existing bat eyen fature Bailway administration?, not only existing bat also 
future taxes and that its effect is xirtcaUy to repeal the provisions of the section 
from which it derives its authority." 

The reference was heard hy Scott, C. J., and Batchelor, J, 

Co7ien (instructed by Craitford, Breton and Co.) for the Muni- 
cipal Commissioner. 

BoherUon (instructed by Little dr Co.) for the Kailway Com- 
pany. 

Scott, C. J. — Tlic Agent of the G. I. P. Railway Company was 
charged in the Presidency Magistrate's Court under section 894 
(1) (rf) of the City of Bombay Municipal Act with having used 
certain premises for the purpose of storing timber without a 
license granted by the Municipal Commissioner. 

The Chief Presidency Magistrate having talcpn evidence has 
referred for the opinion of this Court certain questions specified 
at the end of the case stated by him. 

The first question is, in out opinion, one of fact and not of law, 
and, therefore, cannot bo stated under section 482 of the Criminal 
Procedure Code, under which this reference is made. 

■ As regards the other questions, if the second question is 
answered in the affirranlive no answer need be given to tho 
remaining questions, for the case will in that event have to he 
decided in favour of tho respondent. 

Tho second question is in these terms : 

“Do tho Btatnlory powers given to the Paihray Company (section 7 of tho 
Indian Bailwaya Act IX of 1890) pracluda the ceceeaity of ottaiuivg a 
lieenso from the Municipal Commissionor to use prerauea in such a manner 
as i> ueccBsary for the conveuioDt making, lulering, icpuiring and using the 
Boilwayp'* 

Section 7 of the Indian Bailways Act IS of 1890, to tho 
provisions of which the G. J. P. Railway is subject, provides as 
follows ; — 

(1) * Sobjeet to the pioviaionacf thiBActandijnihocafcofimKorcablo 
properly rol Iclougicg to the Pailvray administration, to tho prorisioiis 
of any cuflclmcut for tli« tiire bviug in fotvp for the ncrjinsition of Juud 
for public pUTpMw BUd for companicf', and Bubjcct obo, in the cmo 



• VOIi. 2XX1V.] BOMBAY SERIES. 


257 


1909. 

Udmioifal 

COMUI3< 
BIOXCR OF 
130UBAT 
V. 

G. I. P. 

Raiiwat 

COUFAXr. 


In stating the case the Magistrate finds os a fact on the evidence 
that it is necessary for the convenient making, maintaining, alter- 
ing or repairing the Railway that the Railway Company should bo 
at liberty to store Railway sleepers on the premises in question 
from time to time and that as the sleepers are obtained by ship- 
loads from Australia it inevitably follows that at certain periods 
there is a large accession to the stock. Upon this finding it would 
appear jirimiX facie that the Railway administration is authorised 
to store Railway sleepers upon the premises in question notwith- 
standing anything in any other enactment for the time being in 
force. 

It is, however, argued onbehaUofthe Municipal Commissioner 
that notwithstanding the statutory authority and notwithstand- 
ing the finding of the JIagistrato it is still necessary for the 
Railway Company to obtain a license under section 394 of tho 
Bombay Act III of 1888 for storing sleepers upon the premises. 

It will be convenient at this point to set out tho portions of tho 
sections of tho Municipal Act, whidi have been referred to in 
argument : — 

Section 394 (1), (6) and (rf) provide:— 

(1) “^'o person sliall nss any premise* lor any of the parposea hereinbeloTf 
mentioned, 'withont, or otherwiso than in conformity Frith the teimt of, a 
license granted by tho Commiaslonor in this behalf, namely . • . 

(t) any purpose which is, in the opinion; of tho Commisuo&cr, dangerous 
to life, health or property, or likely to create a nuiaanco, . . . 

(d) storing for other than domestic use or selling timber, firewood, dar- 
coal, coal, coVe, nahe*, hay, grass, straw or aiay other Comhustllle thiog.** 


of a Railway company, to the proylsiona of any contract betweea the com- 
pany and the Government, a Railway administration may for the purpose 
of constructing a Railway or the accommodation or other works oonnccted 
. therewith and notwithstanding anything in any other enactment for tho 
time being in force . . . 

' “(/) do all other acta necessary for making, mamtaining, altering or re- 

pairing and using the Railway. 

(3) <'The exercise of the powers conferred on a Railway administration 
by sub'Section (1) shall be subject to the control of the Govemor General 
in Conncil.” 
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Section 479 (1) provides 

(<i) “ TVheneYcr it is provided in this Act that a license or a wiitten per* 
mission may be given for any porpose, such license or ■written permission 
shall specify the period for irhich, and the restrictions and conditions sub- 
ject to which, the same is granted, and shall be given under the signature 
of the Commissioner or of a municipal officer^empotvered under section 68 
to giant the same. ** 

Section 479 (3) provides: — 

“ Subject to the provisions of clance (rf) of section 40S, any license or written 
permission granted under this Act may at any time be suspended or 
revoked by the Commissioner, if any of its restrictions or conditions is 
infringed or evaded by the person to ■whom the same has been granted, or 
if the said person is convicted of an infringement of any of the provisions 
of this Act ot of any regulation tr by-law made hereunder in any matter 
to which such license or permission relates.'’ 

It is nob disputed that the unrestricted provisions o£ section 394 
would empower the Commissioner to refuse in his discretion to 
grant a license. This view has the authority of a ruling of this 
Court in its favour: see Soji MstnaM v. Mtinicijfial Cmmis* 
tioner of Bombay hi. 

It was at first contended by counsel for the Commissioner that 
the power of refusal extended to such a case as the present hut 
being pressed by the words of section 7 of tho Railways Act not- 
withstanding anything in any other enactment for the time 
being in force " and by the consideration that such a contention 
if upheld would give to the Commissioner, under section 394 (^)i 
the power, if he thought fit# to prohibit the working of the 
Railway in parts of the city, ho modified and reduced the argu- 
ment to this, that although by reason of the terms of section 7 
of tho Railways Act the Commissioner could not prohibit the use 
of any premises, the use of which ■was authorised by the terms 
of section 7, yet he still had reserved to him under section 394 
(1) (d) a power of regulating tho method in which tho Railway 
Company should sloro timber upon its premises even though 
such storing was authorised by section 7 (1) (/) ; and authorities 
were cited to the Court in support of tho general proposition 
that an implied repeal of one Act by a later Act will not ho 


0) (1903) 23 Bom. 253 ; C Bom. L, U. 1001. 
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inferred if it is possible even partially to harmonise the provi- 
sions of the tiro Acts. While ivo recognise this as a general 
rule of construction, we do not think that there is any scope for 
its application in the present case; in the first place, it would 
involve an almost complete rewriting of section 394, part of it 
being left to stand, another part being restricted without any 
precise guidance as to the limits of the restriction and yet 
another part being altogether deleted. It seems to us very 
doubtful whether such a recasting of the section would be war- 
ranted by any recognised principles of construction. In the 
second place we have not only the provision that tho words of 
section 7 shall be road notwithstanding anything in any other 
enactment for the time being in force, but wo have an express 
declaration in sub'section (2) o! the authority which shall have 
control of the Railway administration in the exercise of itspowers 
under sub-section (1). That authority is tho Governor General 
in Council and not the JJunicipal Commissioner. 

Tho provisions of the Railways Act to which wc have referred 
provide, we think, for an undivided and exclusive control of 
Roilway administrations by the Supreme Government. 

Considerations of convenience and the safety of tho public and 
security of property have been pressed upon us in argument. But 
wc do not think there is any practical force in any of these 
suggestions, for, if tho Municipal Commissioner is really of 
opinion that the Railivay Company is exercising its statutory 
powers in a manner inconsistent with the health of tho inhabitants 
of Bombay or the safety of property therein, it is always open to 
him to make a representation to that cflbcl to tho Governor 
General in Council in onler that the stale of oflairs complained of 
may bo inquired into and if necessary remedied by the proper 
aulhorily. 

For these reasons wc answer the second question in tho affirm- 
ative and wo return the case to the Presidency Magistrate to 
be disposed of in accordance with this finding. 

Order neeordtu^lf. 

o. 0. n< 
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Seplemler 7, 


Dicree^^Exeeuiion ^ decree— Decree for rent — Sttii for redemplxon-'^Tnn^ 
of rtccoani* v-nder &ie Del-khan Affrictillurith’ Delief Act '{XVII of JS7§J-- 
SesuUofaceouiiishoKinsihat noH^a^ee oeerpaid Mmetf from rente and 
proftti-^^orlQogee'irisht to exeente decree for renU 
In virtue of a decree for foaryeats’ wnt, passed at a tiaievfJieB the provlaions 
of tlie Dakkhan Agricalfcarists* Relief Act did not oppIy» the plaintiff (mortga- 
gee) became entitled to recover a certain autn from the defendant (mortgager). 
After the introduction of the DekfchanAgrlculturista* Relief Act, the latter eaed 
the former for redemption of the mortgage of the land in respact’of irhleb the 
rent-note aned on had been passed ; on taking accounts In the way diweted by 
the Act, it was found that the plaintiff as mortgagee bad overpaid himself from 
t)i 0 rents and profits of the land. The plaintiff therwfter applied to oxewte 
las decree for rent. Both the lower Courts dismissed the application on tbs 
ground that the plaintiff had already recovered more than was due to him as 
mortgagee from the rents and profits of the land. On appeal J— « 

Held, that the rent decree must be cxecnled as it stood, baving regard to the 
fact that tho provisions of the Dekkban Agxioulturista* Relief Act did not 
apply when It was passed, and that the accounts which were taken for the 
pniposes of the subsequent decree were taken for a special porposc— that is, fw" 
enabling tho deUndant to redeem on lavonrable terms, and did not eatitlo him 
to recover anything from the plaintiff hy way of eet-off. 

Second appeal from tho decision o£ T, D. Fry, District Judge 
o£ Dhdtwdr, confirming the order passed by G* N» Kelkar, Joint 
Subordinate Judge at DhdrwAr. 

Proceedings in execution. 

The defendant mortgaged certain land with the plaintiff on 
the 25tb September IQ92 svith possession. On the same day, 
tho defendant passed a rent-note in respect of the land in favour 
of tho plaintiff and the defendant entered on the land a.s 
plaintifTa tenant. 

In 190i, tho plaintiff sued the defendant on the rent-note to 
recover from him four years* tent (1899 to 1003), and obtained 
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a decree lor Rs. l,S78-4-l. At Iho date of the decree, the 
provisions of the Dekklian Agriculturists* Belief Act did not ' iluoArri 
apply. 

JlAHiiaD- 


The provisions of the Dekkhan AgricuUurisls* Belief Act 
were made applicable to the district in 1905. 

The Jofendaot sued in 190S for redemption of the mortgage. 
In the course of the suit accounts were taken of tho dealings in 
the way provided for by the Act, and they showed that not only 
had the mortgage been satisfied by February 1898 but that tho 
mortgagee had received over Rs. 900 in excess. 

The plaintiff then applied to execute tho decree for rent. 

The Subordinate Judge rejected the application on the follow- 
ing grounds ; — 

"The original mortgage-debt hss bcco moro than eatuGed by tbo uiufract of 
the mortgaged lands, and tho mortgsgoo Iim already reerired nearly lU. OOO {n 
excess of what was due to him nnder the mortgage. His complete satisfaction 
of the roortgsgg.dcbt took place before April 1898. This decree Is for (ho four 
years’ rent sn^qnent to April 1898. The account taken In Salt Xo. ll-t of 
IdOd shews that after Febraary l89S sotblog was dao to tho mortgagee under 
his mortgage, and that since then he h&s enjoyed the proSte for nothing 
Under these clreunutaacci I think the decree-boldcr cannot bo allowed lo 
execute this decree. If the Coort allowed him to oxecote (his decree, it would 
bo helping him to get money to which he rs not entitled after the eompicto 
satisfaction and disebargo of the mortgage-debt. This would bo going against 
tho spirit of tho Dckkluia Agriculturists’ Relief Ach There Is uo question of 
going behind tho Court’s decree or of disloiblng any jurul relations. Tlio 
qomtion is "whether the Court css lend its Asiislaoce to one socking to make 
an tmduo gala and to cause niidne loss to another ”1 1 think the Court mnnot 
do this. 

This ciccrce wai confirmed by the District Judge. 

The plalutifi appealed to tho High Court. 

^ayaK-ar, with A. IT. Kelkar, for tho appellant.— Tiio lower 
Court has misconceived tho question j it is whether the first 
decree, being a subsisting decree, is capable of execution 
or not. Tho question that at the date of that decree, riit ®th 
July 1905, Rs. 1,378-4-1 were duo is ra ju3*(ala in the execution 
proceedings, the defendants are estopped from queslioniog Uiis 
finding in cxccntion proceedings. The execution proceedings ^ 
only n carrying out of the decree onil.tbc only question which 
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the Court can go into in execution proceedings is the question oI 
the satisfaction of the decree under section 2oS, old Civil 
Procedure Code, and Order 51, rule 2, new Civil Procedure Code. 
But the Court has hot'prdceede'd under this section, since thi^ 
is not a case of subsequent payment or satisfaction of the decree. 
Here the defendants want to counteract the finding in the first 
decree that Rs. 1,378-4*1, was due, by pleading against it, in 
execution proceedings, the finding in the redemption suit that 
nothing was due from defendant at the date of the first decree 
and that the defendants had paid Rs. 960 more than was due. 
This cannot be allowed to be done in execution proceedings. 

We say this case has nothing to do with the -Dekkhau 
AgricuUntists* Relief Act, since the first decree was passed before 
-the introduction of that Act. The Act cannot be construed 
retrospectively: see PatmalVA v. GanesU^\ The amount of 
Ks. 950, found as overpaid, is arrived at by taking accounts 
on the footing of theDckkhau AgricuUnrisU' Relief Act. 

But assuming that the Dekkhan Agriculturists’. Relief Act 
applied, there is uolbiog in that Act enabling the Courts to 
depart from the ordinary rule of practice that the Court 
executing the decree has no power to vary the deci*ce: see 
jRamc/tanJra v. KondaJi<fi and the cases cited there. The 
sections of the Act whidi arc most favourable to such a cose are 
sections 22 and 13 but even these sections, it has been held, 
cannot apply to decrees passed previously : see GowrdJtan v. 
lin Jnoji and A^aji v. Aimuravi ^^^ ; Tatyo Vithoji v. 

; jVori« v. 

As for the accottdpatfc of the finding in. the redemption suit 
that Ba. were over-paid, 1 submit, assuming that the 
Dekkhan Agriculturists* Belief Act governed this case, there is 
nothing in the Act to allow defendants to claim a set-off of an 
.amount found os owing to them at the foot of an account taken 
on tbo basis provided by the Act. The Act being a special piece 
of legislation passed for a particular object cannot bo so construed 

0) (1907} 31 Bom, 030, (J) I’.J. fof 1882, p. 155* • 

P> (I80CJ 22 Bom. SSI at p. 22l» (4) (igga) 7 Xiam. 330, 

(») (1854} 6 Boa. 303 at p. 803. ’ 
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as to cover puri)osea which were never conleinplntcd ; see e.j., 
Janoji V. Janoji^^ where even a i*crund was disallowed. 

The first decree was never mcniioued or referred to in tho 
redemption litigation in 190G : see tho plaint in that suit. 
It was not taken into account in the latter suit, the question of 
the first decree was expressly left open in tho redemption 
judgment : see the judgment. 

i?. A» Kkarc for the respondent. — ^Thc first decree has been 
paid oft*. That is tho finding in tho second decree^ which must 
he accepted, though the CJourt has not made on actual order 
for payment of tho amount found to be over-paid, The Court 
could not make such an order in that suit. 

The defendant could have brought a suit to recover the 
amount over-paid under the Dekkhan Agriculturists’ Relief Act; 
SCO TFilltams v, Davia^. If undue infiuence, or wrong 
advantago or any other equitable defence is proved, tlio Court 
Sets aside tho transaction. I ask tho Court to act on tho same 
principles hero : see Janoji v J'anoji*^^ ; 8heo Saran Singh v. Mohalir 
PeraAfld ; Itamchandra Bala Satke v. Canarian 

CSANDAVARKAR, J. Wo must set aside tho decree of tho 
lower Court and allow the execution in this matter to proceed. 
iThe decree for rent, it is admitted, remains unexecuted. But 
what is relied upon for the respondent is that, according to a 
subsequent decree for redemption, a certain amount o\’er and 
above that duo to him as mortgagee was appropriated by tho 
appellant, during the time that ho was in possession of the 
property as mortgagee. That -amount is adjudged to have been 
so appropriated upon account taken under tho Dekkhan Agricul- 
turists* Relief Act. ■ It is conceded that tho Act did not apply at 
the time tho decree for rent was obtained. That decree gave a 
right to the appellant to recover a certain amount from tho 
respondent. The fact that in a subsequent decree passed under 
the Dekkhan Agriculturists* Relief Act, it was found upon taking 
accounts in the way directed by the Act that tho appellant as 

7Boni. 165. (») {18S2) 7 Bom. 185. 

asSO) 2 gira. 4GI. - «) (lOOG) 32 0*1.570. 
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.mortgagee had over*paid Iiimsclf from the rents and profits cannot 
aflect the right be bad acquired under the previous decree irhich 
stands in all its force. The Dekkbaa Agriculturists* Relief Act 
nowhere provides that where, upon an account taken under it, 
it is found that a mortgagee in receipt of rents and profits has 
overpaid himself, the overpaid amount becomes a debt due from 
him to the mortgagor and that the latter becomes entitled to 
recover it from the mortgagee. . As was held in Samc/iandra 
Sala Sathe v, Janardan a mortgagor under such 

circumstances is only enabled by the Act to redeem his mortgaged 
property on favoui’ablo terms upon an account taken in the 
special mode directed by the Act ; but the Act does not entitle 
the mortgagor to claim the payment from the mortgagee of any 
amount received from the property over and above the amount 
due on. the mortgage on the footing of the account so taken. If 
that is so, the set-ofi" allowed by the lower Court is plainly 
contrary to law. 

The rent decree must be executed as it stands, having regard 
to the fact that the provisions of the Act do not apply to it, and 
that the accounts which were taken for the purposes of the 
subsequent decree were taken for a special purpose — that is, for 
cnahliog the respondent to redeem on favourable terms, not for 
entitling him to recover anything from tho oppellant, • ' 

The decree of the lower Court is reversed and the Darkha&t is 
remanded to Iho Subordinate Judge to be executed according to 
law. 

Coats up to this throughout upon the respondent. 

Costs incurred hereafter to abide the result. 

Heatok, J« : — I have very great eyrapatby with the decision 
which has been arrived at by both the lower Courts; and X have 
no doubt that our decision will bo received by them with con?i- 
dcrablo surprise and will bo regarded os militating against the 
intention of the Dckklian, AgticaHutlsts* Relief Act. But, after 
all, we have to ndraimster'thc law as it is, not as'wc think it 
ought to be. And although, both tho lower Courts have regarded 

(U (1853) HLom. 10. 
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tbe claim which the decree-holder has made in csecutioa o! his 
decree with some thing almost amounting to amazement, and as 
something, which if allowed, would be grossly unfair; yet it is to 
be remembered that the decree for redemption has only been 
made by setting aside the terms of the mortgage, that is, by 
setting aside the contract between the parties, which the 
Dekkhan Agriculturists* Relief Act allows the Judge -to do 
and by then proceeding to take an account in which only a 
moderate rate of interest is allowed. If the mortgage 
contract had been allowed to proceed, unafiecled by the provi- 
sions of the Dekkhan Agricnlturists* Relief Act, tlie mortgagee 
would still be entitled to the possession of (the land, would bo 
entitled to the annual profits, and would so remain for something 
like ten years more. And, therefore, although it is pointed out 
very clearly and emphatically that the mortgagee has received, 
considerable sums in excess of what after the account was taken 
under the Act, was found duo to him, yet it roust bo remembered/ 
that all that he has received, and also all that ho claims under 
this decree which he now seeks to exeento would bo duo to him 
but for the operation of the Dekkhan Agriculturists* Relief Act, 
and even after he has executed the decree, the mortgagee will have 
obtained far less than he would bavo received if tbo contract 
between the parties had been allowed to proceed. This may bo an 
example of the great need that tho Court should be allowed to 
break contracts of this kind and rc-settlo tho relatloas between 
the parties on a fair basis. But it seems to mo that there is 
nothing that can bo described as unjust or unfair in allowing a 
creditor to receive that which the law entitles him to receive 
and permits him to receive. Until the Dekkhan Agriculturists* 
Relief Act was introduced into tho DbdrwiSr District, tho 
mortgagee in this case was entitled to tho rent fixed by tho 
rent-note, and ho was entitled to that for tho years for 
which ho obtained the decree for it, Thot decreo was perfect- 
ly right 03 tho law then stood. It bos never been set aside, and 
it Seems to mo that wo aro hound to let that decree ho executed 
whatever out opinions may be as to whether tho dccreo-holder ii 
fairly entitled to tho rent or not. Wo aro hound to let that 
decree bo executed unless it can bo shown that in law, or for 
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some reason or another recognized by the law, it ought not to he 
executed. It is one of the first principles of our law, that when a 
decree is made, that decree, unless set aside by a Court of compe- 
tent jurisdiction, is a good decree and the holder of it can enforce 
execution of it until it becomes time-barred. Therefore this 
decree must be executed unless it has been satisfied, and nobody 
contends that it has, or unless there is some set ofi which can be 
placed against it. Nobody can make out anything in the nature 
of a legal set off ; or that there is any money dne by tho mortga- 
gee to the mortgagor which the latter is entitled to say must he 
regarded as payment of the decree in whole or in part ; because 
although in the redemption suit, it was found that under tho 
method of taking accounts peculiar to the Dekkhan Agricul- 
turists' Relief Act tho mortgagee's debt was more than paid off, 
yet tho mortgagor has not obtained a decree on the excess pay- 
ments and therefore they cannot be pointed to as monies due 
from the mortgagee to tho mortgagor. Therefore, as the decree 
is still in force and has not been paid and there is nothing which 
can he pointed to as a set-off in law against what is due under 
that decree, it seems to mo that it must be allowed to be 
enforced. 

This result is not more peculiar than that which was arrirod 
at recently in England in the case of Poulto\i v. AdjuHalU Cover 
and Boiler BlocJ: In that case it was held that a decree 

obtained must bo enforced though after events showed that no 
such decree would have been made had the true circumstances been 
known. Hero we have a decree perfectly lawful and good and 
not based on any misconception of fact, but it is proposed to 
forbid its execution on account of a change in the law made after 
the decree was obtained, which change does not ciihcc directly or 
by implication affect tho decree. That change in the law cannot 
be permitted to annul the decree. 

Decree reversed. 
n, in 
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Before Sir Batil Scott, Xt., OMe/Juttiee^ and Mr. Jtutice Batchelor. 
EHI MBAI JAMALBEOY (oRiaxNAL PtAiOTirr 1), Ajpucamt, v. MAEIAM 
EINTE ABDUL EASOOL aio) otnsns (osiaxsii DBrEXDAJiM), 
Opposekts Nos. 1, 4 to 0 and 11.* 

Aden Act {Ilqf ISG^), seetiont 8 and IStXi— Court-feet Act {VII of WO), 
eeeiionT, tuB-teethn 4,elauses{6) and (d)^Suits Valuation Act {VJI of 
18S7), teetion 8— Civil Procedure Code (Act SIV of lS82),teeiion SSI— Civil 
Bneedure Code {Act V of 1003), eeetion 115— Valuation fbr the pur^ostt 
of Courtfeeaandjurisdietion — Suit for declaration and injunction— BeJeC' 
iion of plaint aa net properly atamped— Appeal — Application to atate a 
ease to Sigh Court— Summary dtmxaaal of appeal— Application far 
revUion—Juriadiction, 

The p!aintiG brougbt a suit in tbo Conrt of the Assistant nesident at Aden 
fot ft declaration of heirship and an injnnction nilb refcience to ewtain 
property of the value of upwards Be. 50,000. The claim heiug for declaration 
find injunction wiii, under the provisions of the Court-fees Act {Til of 1870), 


• Application No. 8 of 1909 under extraordinary jurisdiction. 

(1) ScciioQsSand iCcf the Aden Act (If of 1801) areas follows 
8. No appeal shall Ho from any decision or order of the Itcsidcnl given or made 
hy him, whether In the csetcUe cf his original jurisdiction, or In the exercise of bis 
ji;rl dicticn as a Court of Appeal or of revision ; but if in the trial of any luit is 
which the claim estimated as nfotcsald slail not exceed one tbootand rupees In valac, 
any c^uesUon cf law or of usage having the force of law or of the construction of n 
document niteeling the merits of the decision shall arise, on which the Kmtdent shall 
entertain doubts, the Resident may, either of his own motbn, or on the appUntlou 
of any of the parties to the suit, draw up a statement of the case and submit it, with 
his own opinion, fot the decia'an of the High Court of Judicature at Bombay, 

And if in the trial ol any salt or tho hearir^ of an appeal In any Suit In which 
the cUim, estimated ai aforesaid, shall exceed one thousand ruper* in value, any 
question ol fact or of law or of usage liaving the force of law or of tte construelioa 
of a document affecting tho merits of the decision shall atUe, the Ilesldeni shall, on 
the application of any of the parties to the m^t. or ho may at hi* own trvotlan, draw 
up a itatemeut of the case and submit It with bis own opinion for the dcciiicn of the 
•aii nigh Court- 

IB. In the administration of civil jnstlce, the Court of the resident shall l« 
guided by tho spirit and principles of tho lawi and rcgnlatlans In force In the 
Presidency of Bombay, and admlsistcrua in the Courts cf that Prcsidcocy not 
<sUhU»hed by T.£,y»\ Charter, and in thelligh Court la the cxcrclv cl it* Jnrtvdicticn 
as a Court c| Appeal from those Courts. 

» J 
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Beclion 7, sub-section 4, clauses (c) and (rf) Talued *by the plaintiff at Es. 130 
upon wMcb the prescribed Courl-Iee stamp was Ss. 10 only. The Asslstaat 
Eesident rejected the plaint on the ground that it was not properly stamped. 

Against the order of the As3ist.aut Resident the plaintiff appealed to the 
Resident at Aden^ and on the 23rd September 190S presented an application 
nnder section 8 of the Aden Act (II of 1864) to state a case to the High Conit 
upon certain questions specified in the application. The Besident, however, on 
the next day, that is, on the 24th September sammarily dismissed the appeal 
nnder section 651 of the Civil Procedure Code (Act 31IV of 18S2), The 
judgment dismissing the appeal was read cut to the plaintiff on the 7th October 
following, when she attended the Court. 

The plaintiff, thereupon, preferred an application for revision to tho High 
Court praying that the order dismissing the appeal might he qnashcil and that 
the Resident be required to state a case. 

A question having arisen as to whether the High Court had jurisdiction to 
interfere in revision with any order passed by the Resident in the exercise of 
his Civil jurisdiction under the Aden Act (II of 1664), 

JTeW, that with regard to questions which might arise regarding cases to he 
staled by the Resident for the decision of the High Court under the provi* 
sioDS of section 8 of the Aden Act’(II of 1864) the Resident’s Court is subor- 
dinate to the High Court. 

Under section 15 of the Aden Act (II of 1864) as the Court of the Resident 
is to ho guided hy.the spirit and principle of the laws nnd regulations in force 
in the Presidency of Bombay and adminislered in the Courts of that Presidency 
not established by Royal Charter and in the High Court in the exercise of i*s 
jurisdiction as a Court of Appeal from those Courts, the provisions of the Saits 
Valnation Act (YII of 1837) ate ‘ the law for the time being for the Talcation 
of claims ’ in the Courts of the Resident of Aden. 

Held, further, that the pbintiiTs claim being valued at Es. 130 according to 
the law for the valuation of claims for tho time being in force and nceorJIno t® 
the rulings of the Bombay High Court, it did not fulfil tho requirements of 
section 8 of the Aden Act (II of 1661) so as to give tho plaintiff a right to 
demand the statement of the cose upon any question of fact or law arising 
in tho suit. 

Application' under the extraordinarj* jurisdiction (section 115 
of the Ciril Procedure Code, Act V of 190S) against the decision 
of E. do Brath, Major-General, Political Eesident at Aden, 
summarily dismissing an appeal against the order passed by 
Major J.R. Carter, Assistant Besident, rejecting a plaint on the 
ground of tho insufficiency of the Court-fees stamp. 
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Ono Dadablioy Ga'uibhoy, a resident of Aden, died at that 
place in the year 1904 leaving him surviving a widow Rhimbaj, 
children and grand*children. The deceased was possessed of 
considerable moveable and immoveable property consisting of 
houses, cash, shop-goods, pearls, etc. The Court of the Resident 
at Aden took charge of the said property and realized about 
Ks. 63,000 by its sale. After the sale the heirs of the brothers 
of the deceased claimed a lhree*fourlhs share in the proceeds of 
the sale and the Residents Court proposed to distribute that 
share among the claimants and to give the remaining one*foutth 
share to the widovr and the children of the deceased. The 
widow, Ehimbai, and the children of the deceased brought a Suit 
No. 176 of 1907 against the claimants of the three-fourths 
share in the Court of the Assistant Resident at Aden for a 
declaration that tho plaintiffs were tbo sole legal heirs of tho 
deceased Dadabhoy Gaulbhoy and as such entitled to receive the 
whole of the property of the deceased according to their respect* 
ive shares, free from tbo claims of the defendants. The plaintiffs 
also prayed for an injunction restraining the defendants from 
receiving from the Court any portion of the said estate. Tho 
claim was valued at Bs. ISO and tho ploint was engrossed on a 
Court-fee stamp of Bs. 10. The Assistant Resident found that 
the plaint was insufficiently stamped and gave a month's time 
to tbo plaintiffs to make up the requisite stamp. Tho plaintiffs 
having failed to do so, they presented on application praying for 
extension of time and for amondraent of the plaint. The 
Assistant Resident refused the application ond passed on order 
rejecting the plaint under section 64 of the Civil Procedure Code 
■(Act XIV of 1832). 

The plaintiffs preferred an appeal. No. 8 of 1908, against the 
said order to tho Court of tho Resident and subsequently on the 
23rd September 1908 applied to that Coml to refer the case for 
tho opinion of the High Court at Bombay under section 8 of tho 
Aden Act (H of 1864) on tho following question i— - 

la the plaint ittfliciently etampod, sod, wa* the order of the Ceoit rcjcetlfl^ 
the pUtnt nnder eecUoQ 5#, clacse (>) of tho Cirfl Pyowdore Code wiihont 
malting nn order, what the reqnjiilc itaaip ehooM be, legslt 
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On the 2-ith September 190S the Resident suiumnrilj dismissed 
the appeal under section 551 of the Civil Procedure Code, 1882. 

On the 28th September 1908 the plaintiffs applied to the 
Resident to be informed as to what became of the appeal and 
they were, in reply, required to attend the Court-house on the 
7th October following in connection with the appeal. On the 
appearance of the plaintiffs in Court on that day, the judgment 
of the Court dismissing the appeal was read and recorded. 

Against the said order dismissing the appeal, Bhimhai 
preferred an application under the cstraordinaiy jurisdiction 
(section llo of the Civil Procedure Code, Act V of 1908) urging 
infer alia that the Resident erred in law in not referring the case 
for the opinion of the High Court under section 8 of the Aden 
Act (II of 1864), that he acted beyond jurisdiction in passing 
his order without making a reference to the High Court, that 
ho failed to exercise a jurisdiction which he ooglit to hare 
exercised and that he acted with material irregolarity in the 
exercise of his jurisdiction. A rule nisi having been issued 
calling on the opponents (defendants) to show cause why the 
decision of the Resident should not bo set aside, 

AT. A* Koyaji appeared for the applicant (plaintiff 1) in support 
of the rule. 

J/. A. Shah appeared for the opponents (defendants) to show 
cause; — ^Wo have to urge o preliminary objection. The 
applicant is not entitled to ask this Court to interfere with the 
decision of the Resident iu revision because section 115 of the 
Civil Procedure Code, 1908, Is not applicable, Tho Resident’s 
Court at Aden is not subordinate to the High Court, The power 
of superintendence is given to the High Court only in certain 
particulars specified in some sections of the Aden Act. We rclj 
upon the ruling of tho Full Bench ia Ehoja Shivji v. Jlufftari 
Qulam^K Even though appeals lay from tho Zanzibar Court 
to the High Court, it was held that the High Court had no 
powers of revision over the Zanzibar Court. By the Aden Act 
neither an appeal nor a roisional application lies to tho Hlsh 
Court. 

(b 0895) so Bubi. 4SO. 



VOIi. XXXIV .3 


BOilBAT SERIES- 


271 


[Scott, C. J j referred to Jliiul Karim v T/ic ]ifunic{}}al Officer, 
Aden^'^, affirmed by the Privy Council in Uunicipal Officer, Aden 

V. Imail 

In Abdul Karim v. The Muyiieijpal Officer, Aden^^\ only the power 
of the Hit'll Court to remove a suit from tlio Resident’s Court 
and to try and determine it itself under clause 13 of the Letters 
Patent was declared. It did not declare any tevisional powers to 
he in the High Court and the Privy Council merely offinned-the 
decision of the High Court, The fact that the transfer was not 
ordered under section 25 of the Civil Procedure Code, 1882, shows 
that the Resident's Court could not be subordinate to the High 
Court. See section 2 of the Civil Procedure Code, 1882, and 
section 3 of the new Code, 1908. 

K, N, Kotfoji for the applicant (plaintiff 1) in support of the 
rule :—The Full Bench ruling in Khoja Shieji v. Ilutham Qulam^'^ 
is in our favour. The judgment of Sir Charles Sargent, 0. J., in 
that caso shows that it was merely because the High Court of 
Bombay was made by the Zanzibar Order in Council to be only 
an appellate Court to hear appeals lu Civil casesfrom Zanzibar, that 
there was no power of revision in the High Court. In Criminal 
cases the High Court of Bombay is, under section 9 of the Order in 
Council, to be deemed the High Court and not merely an appellate 
Court, and this difference was clearly pointed out by Sir Charles 
Sargent, C. J. Under the Aden Act, the powers of supcrintcndenco 
and revision arc expressly given to the High Court over the 
Resident's Court at Aden. Besides Zanzibar is not a part of the 
Bombay Presidency, but Aden is, and this circumstance mates the 
Court at Aden subordinate to the Bombay High Court. Sec 
section IG of the Letters Patent. 

Abdul Karim v. The Municipal Officer, AdetA^, aErracd by the 
Privy Council in ilf«Htctpai Officer, Aden v. Imail Uajee^ 
establishes the power of the High Court to superintend or revise 
the acts and decisions of the Court at Aden. Superintendence 
and revision are intcrchangcablo terms. Superintendence may 
bo more comprehensive than revision but it cannot exclude 

t** (lw>3) 27 Uoni. 675. W a«)5) SO Dom. 2IC. 

(’J (1805) 20 Com. 4S0. 
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Yevi^iion.' The Tuling in AMitl Korm v. Th^ 2{unxcipal O^kcr, 
I points out that superintendence is not only n ministerial 

but a judicial power. Superintendence implies appellate jurisdic- 
^ tion and nice versa ; PirMai Khimji v. 5. J?. <£• 0. J. R. Co.^-K 

. Section 15 of the •Charter Act and section 16 of the Letters 

Patent act and re-act on each other. The decision in Gabiml^ 
sundari Dehi v. Jagadamha Dehi^^ covers exactly a case like 
the present. Section 2 of the Civil Procedure Code, 1882, and 
section 3 of the new Code, 1908, are not meant to give exhaustive 
definition of “ Subordinate Courts " The application of section 13 
of the Letters Patent in any case does not mean that section 25 of 
tho Code of 1882 or section 24 of the Code of 1908 is necessarily 
inapplicable. Therefore in the present case cither section 115 
of the new Code or section 15 of the Charter Act may be applied. 
But apart from all general arguments, it is enough for our 
purpose to confine attention to section 8 of the Aden Act. That 
section makes it imperative for the Besideni to refer a case to the 
High Court where the claim exceeds Rs 1,000 in value. This 
circumstance gives the High Court the power to direct the. 
Resident at Aden to refer a case to the High Court. Tho 
Resident may otherwise act capriciously. At any rale for the 
purposes of section 8 of tho Aden Act, section 115 of tho new 
Code, 1908, or section 15 of the Charter Act must apply. 

Coming to the merits, the claim here was more than Rs. 1,000 
in value and so tho Resident was bound to submit a case for 
Ibo decision of this Court under section 8 of the Aden Act when 
wc made an application to him to that effect. 

Shah tor tho opponents (defendants) to show cause: — Tho 
application for rof ctcnco to tho High Court was made on the 23rd 
September 1908 and it is not shown that the appeal was heard 
on that day. The judgment was written on the 24th Septerabet 
and it was pronounced on the 7th October folJo>Ying. Tho 
applicant (plaintiff) cannot therefore claim the benefit of *.eclion 8 
of tho Aden Act which requires tho application for rcfcrenco to 
be made "in the trial of any suit or tho hearing of an appeal.” 
Secondly, tho claim docs not exceed Rs. 1,000 in value. Tho 
W tlWXO 27 liom. C7B. W (ISYl) 8 Bom. H. C. H. (0.0. J.) 5?. 
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Aden Act requires the claim to be " estimated accorJing’to any 
la^v for tbe valuation of claims for the time being- in force,*’ and 
the Court-fees Act and the Saits Valuation Act lay down the 
laur for the valuation of claims at the present day. The present 
claim being for declaration and injunction, the valuo of the claim 
for the purposes of Court-fees is that mentioned in the plaint, 
which is Rs. 130, and the same is the value of the claim under 
section 8 of the Suits Valuation Act for the purpose of juris- 
diction. Under section 15 of the Aden Act the Court of the 
Resident at Aden is to be guided by tlie spirit and principle of 
the laws and regulations in force in the Presidency of Bombay 
and administered in the Courts of that Presidency not established 
by Royal Charter and in tho High Court in the exercise of its 
jurisdiction as a Court of Appeal from those Courts. Hence the 
valuation prescribed by the aforesaid Acts must be token to bo 
tho valuation for the purposes of section 8 of the Aden Act. As 
tho claim did not exceed Bs. 1,000 according to such valuation, 
the Resident was not bound to submit the case to this Court. 

Ko^aji in reply Tho words “in tbe trial of any suit or tho 
hearing of an appeal in section 8 of the Aden Act mean during 
the trial of any .suit or during the hearing of on appeal and not 
at the hearing of a suit or appeal. 

The claim is to be estimated according to tho low for tho 
valuation of claims and not of suits. The words in sections 5—8 
of the Aden Act clearly imply a distinction between suits and 
claims therein; otherwise the wording would have been, in any 
suit estimated according to tlic low for tho valuation of suits for 
the time being in force. The sections of the Aden Act are to ho 
construed in the same way as section 596 of tho Civil Procedure 
Code, 1882, corresponding with section 110 of the new Code, 
1908. The right of appeal depends on tho real value and not 
the value fixed for the purposes of Court-fees : Zlohvn L<tll 
Soohul v, Belec J)oss^^^, BaVoo Leiraj Boy v. Katthya 
Tiehayee v. SivayamP'^, Hart 3Iohan v. Svrendra Baroxn 
Muut Altman v. JlatUa^K The Suits Valuation Act 

(IBCO) 7 Moo. LA. 42S. W (ISOI) 15 Mai £ 37 , 

W (1S74) L. n. 1 r. A. 317. W (1&03} 31 C*l. 331. 
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determines the values of suits and not claims and it is for the 
purposes of jurisdiction of the Courts in •which suits have to be 
filed and not for purposes of appeals. According to the law for 
the valuation of claims, they are to be valued according to the 
market price. The provisions of section 40 of the Punjab Courts 
Act, 1884-, are similar to those of section 8 of the SuitsValuation 
Act and it has been laid down by a Pull Bench in Civil 
Judgment No. 24 of the Punjab Records for 19^3 that the 
value of the claim under that section for purposes of appeal 
was not the same as under Saits Valuation Act. 

Section 15 of the Aden Act need not be invoked as the 
Court-fees Act and the Suits Valuation Act are actully in force 
in Aden inasmuch as those Acts extend to the whole of British 
India. But we submit that those Acts have nothing to do with 
the question of valuation of claims under section 8 of the Aden 
Act. 

Our grievance is that our plaint was rejected on the ground 
that it was insufficiently stamped because we valued the claim at 
Bs. 130 and nob at Ks. 63,000 for the purposes of Court-fees. 
We contend that this is contrary to the rulings of this Court, 
jl/hwo/idf Ganesh v. Baton Ramcharandas^\ Sardaningji 
Ganjiataingji^^'^,Barvatibaiv. 'ri9hvanath^\ VaeMani-v. Vachliani^*'** 
For the purposes of the Court-fees we gave the correct valuation 
.at Bs. 130 according to the said rulings, hut for purposes of 
jurisdiction the value was Rs. 53,000. But when come up here in 
revision we are met with the contention that the value of the 
claim is Es. 180. Thus we get no relief, 

Scott, C. J.:— This is, an application by the plaintiff in a suit 
filed in the Court of the Resident at Aden that an order dismissing 
an appeal in the suit under section 551 of the Civil Procedure 
Code may be quashed and that the Resident may bo required to 
state a case upon certain questions specified in an application, 
dated the 23rd of September 1908, made the day before he 
delivered judgment in the appeal, it being contended that tlic 

(3) (lOOJjSa Horn. 207. 

(«) <1838)33 Com. 307. 


(t) (1677) 2 Bam. 210. 
(5) (1801) 17 Bom. 5C. 
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obligation to slate such a case was imposed upon him by the 
provisions of section .8 of tho Aden Act II of 1864, 

A preliminary objection was taken on behalf of the opponents 
that this Court has no jurisdiction to interfere in revision with 
any order passed by the Resident in the exercise of his civil 
jurisdiction under the Aden Act, on the ground that the Resident 
being only subject to tho High Court of Bombay in certain 
specified particulars under the Act with regard to civil juris- 
diction his Court could not be said to be a Court Subordinate 
to the High Court within the meaning of section 115 of tho 
Civil Procedure Code. 

Now with regard to questions which should be stated by the 
Resident for the decision of the High Court under the provisions 
of section 8 ‘of the Aden Act there can, we think, bo no question 
that tho Resident’s Court is Subordinate to the High Court, for 
the Resident is, after tho decision of the High Court given upon 
tlm questions submitted by him under that section, bound to 
pass a decree and to dispose of tho case conformably to tlio 
decision of the High Court. We think, therefore, that with 
regard to such ([uestions, this Court has the power of revision 
Under section 115 of the Code in order that the Resident may 
not refuse to exercise the jurisdiction given to him by that 
section and may not act with material irregularity in the esei’ciso 
of such jurisdiction without tho power of the superintending 
Court to interfere. Wo, therefore, decide the preliminary 
objection against tho opponents. 

Tho next question is whether the Resident has refused to 
exercise the jurisdiction vested in him under section 8 or has 
acted with material irregularity in the exorcise of such juris- 
diction. 

It appears that on the Htli of August 1903, a petition of appeal 
was presented to him from the decision of bis Assistant Resident, 
Major Carter, in Suit No. 176 of 1907, rejecting the plaint 
on the ground that it was not properly stamped. The petition of 
appeal, according to the practice in Aden, where Pleaders aro 
not usually heard, stated the arguments of the appellants and 
lefcrrtd to the authorities On whidi they relied and nothing 
r cojo-a 
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more ^was heard of the appeal until an application/ made to the 
■Resident on the 28th of September 1908, requesting that the ap- 
plicant might, he informed as to what had become of the appeal, 
received on the 30th of September, a response requiring the 
appellants to attend the Court-house on the 7th of October in 
connection with the appeal. Prior to the application of the 28th 
of September, namely, on the 23rd of September, the appellants 
had applied under section S of the Aden Act for reference of the 
following questions in the above appeal for decision of the High 
Court of Bombay, namely, the plaint sufficiently stamped, 
and, was the order of the Court rejecting the plaint under 
section 54, clause (i) of the Civil Procedure Code, 1882, without 
making an order, what the requisite stamp should he, legal V’ 

On the 7tU of October the plaintiff attended at the Court of 
the Resident and a judgment was then read out dismissing tlie 
appeal under section 551. The judgment is dated 24th of 
September, • 

Neither the judgment nor the wcords of the case indicate that 
the Resident took any notice whatever of the application made 
on the 23rd of September that a case. should he stated under 
section 8. 

The question is, whether in ignoring that application so far 
ns the records of the caso indicate, tlio Resident nclcd with 
material irregularity in tlio exercise of his jurisdiction orrcfu'5cd 
to exercise the jurisdiction vested in him by law. 

Now one of the conditions entitling li litigant at Aden to 
demand the statement of a case for tljo decision of the High 
Court by tho Resident i-j staled in Hcction 8 to he the trial of 
a suit or tl)e Jmaring of an appeal in winch tho claim estimated 
according to any law for tho valuntion of claims for tlic time 
being in force shall exceed Ks. 1,000 in value. In the present 
case the claim of the plaintiff was for a declaration and injunction 
with reference to certain property of a. deceased resident in Aden 
alleged to bo of tho value of upwards Rs. 50,000 regarding which 
there was a dispute ns to whether the plaintiff was entitled to 
the whole or a quarter share. 
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The claim being for declaration and injunction was under 
the provisions of the Court-foes Act, section 7, sub-section (4), 
clauses (c) and (d), valued by the plaintifT at Rs. 180, upon 
which the prescribed Court-fee stamp was Rs. 10 only. 

For the purpose of jurisdiction in the Bombay Presidency, the 
Suits Valuation Act VII of 1887, section 8, provides that " where 
in suits other than those referred to in the Court-fees Act, lS70, 
section 7, paragraphs V, VI and IX and paragraph X, clau&c {d), 
Court-fees are payable wl valorem under the Court-fees Act, 1870, 
the value as determinable for the computation of Court-fees and 
the value for purposes of jurisdiction shall be the same.*’ 

Therefore, as under section 15 of the Aden Act, the Court of 
the Resident is to be guided by the spirit and principle of the 
laws and regulations in force in the Presidency of Bombay and 
administered in the Courts of that Presidency not established 
by Royal Charter and in the High Court in tho exercise of its 
jurisdiction as a Court of Appeal from those Courts, wo have in 
tho provisions of tho Suits Valuation Act, to which wo havo 
referred, ‘the law for tho time being in force for the valuation of 
claims.’ 

Assuming that the plaintifTa claim has been correctly valued 
under the Court-fees Act, as appears to be the case on a 
consideration of the decisions of this Court reported in ^^ano^ar 
Ganesh v. Sa«a Jlamcharandas^^, Sardarsinyji v Ganpatainii/i^^^ 
Parpatiiai v. ru/ii'analh^\ fachhani v. Fachhani^^\ her claim 
estimated according to the law for the valuation of claims for 
the time being in force would be Rs. 130. It is, therefore, 
aclaicn which does not fulfil tho requirements of section 8 of the 
Aden Act eo as to give tho plaintiff a right to demand tho 
statement of the case upon any question of fact or law arising 
in her suit. 

For these reasons wo cannot hold that the case calls for any 
intcrfcrcnco under section 115 of the Code, and sve dismiss the 
application with costs. 

Application diictitieJ. 

G. E. a. 

0) 0577) 2 Bom. SlP. W ^ ^a,t07, 

U) (l?02) 17 Com. 5C. W (1005) 55 Boo. S07. 
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APPELLATE CIVIL, 


Before Mr. Justire Chandavarkar and Mr. Justice Knight, 

PARA.UI KOii EAMAYTA (obigikai PtAiwrtFF}, Appsliant, v. IIAHA* 
DEVI KOJi SHANKRAPPA (orioiital Dbfbndant), Besponde.nt.* 

Sindu XflU' — Maintenance — Maintenance allotced hg mil of husband U 
mje — IJnchastit^ of tc^e after htaland’s dcath-^Mainienantc net 
affected — IVidoio — UncJiasfitg— Starving maintenanee. 

A Jlindo wiilow TO? entitled to maiutenance at the rate of Es. 24 aje.it 
under her hnsband’s will. After the hnshand’s death, tho widow led for some 
ttaio an nnehasto Jifo and gjre h/rtb to a cWW: bat siaoo than sho remained 
chaste. Sho sued to recover maintenance allowed to her under ter hosband’s 
will. It wos contended in reply that tho phintiff, on account of the unchaste 
life which she had led for some time after her husband’s death, had foifoited 
her right ercn to baie or starving ma'mtenanoe, 

negativing the conteutious, that though the annully was granted bj 
the will ns *' maioteimuce ” that word could not be nuderstood ns imposing any 
condition or restriction 80 as to cut down or estingulsh the right to Es. 21o 
3 *ear given by the will. 

The rnle that tho will of a Jlindu must bo construed with due regaisl to 
Hindu habits and notions applies only where there is ambiguity. Cautionnin^t 
he used iu applying that nilo and it must bo adopted only where a suggested 
construction of doubtful Unguage leads to manifest nbsurdity^ or hardship. 

The general rule to be gathered from the tests is that n Hindu wife cannot bo 
nbsoUiicly abandoned hy her hnsbaud. If she is livingan nnehaate life, he is 
hound to keep her in the house under lestmint and provide her with food and 
raiment just suBlciciit to support life ; eheisnot entitled to any other ryht. 
If, however, she repents, returns to purity and performs expiatory rights, she 
becomes entitled to all conjugal and social rights, unless her adultery w.ts with 
a man of a lower caste, in which case, after cxplatloni she can claim no more 
than bare maintenance and icsldcncc. 

Ilonamma v. Timannabhatt^) i r«f« v. Ganga'^) ; and Vishnu Shamhhog v. 
ManjammaX^'^, discussed. 

Second appeal from the decision of C. C. Boyd, District 
Judge of Ranara, re versing the decree passed by R. R. Sane^ 
Subordinate Judge of Sirsi 

•Second Appeal Jfo. 7C3 of 1D05. 

(1877) 1 Pom, C50. (j) (i 5 S 2 ) 7 3}om. &I. 

(V (16S<)0 Bom. 103. 
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Suit to recover maintenance. idod. 

The plaintiff, Parami, ^’as the widow of one Raiiiayya who PiUAMi 
died in 1890. Ramayj'a bad a daughter Maliadevi (defendant) MAuADEtr. 
by his first and predeceased wife. 

Prev’ious to his death, Rainayj'a had made ft will whereby he 
left the whole of his property to his daughter Mahadevi, and 
provided for maintenance at the rate of Rs. 24 a year for his 
wife, Paraini. The provision as to maintenance ran ns follows : — 

“ But if the said Paraini and Timajipa Hcgadi (the ciecotor) should not pull 
on harmoniously, then, from the data on which the difTerenco arisen the sniil 
Timappa Hegadi or the Mane AUyaf who may talie jiossession of tlio 
propoity according to this will should po on paying to her, only as long as she 
lireB, maintenance at the rate of Rs. 2t i»er annum on the respons.bility of 
my properly. ’’ 

It appeared that after Bamayya^s death, Paraini had Jed 
an uncliaitc life and had a son bom of her. But sbe soon 
returned to a chaste life which she had maintained upwards of 
eight years before suit. 

• In 1908, Parami sued to recover the arrears of si.'c years* main- 
tcnanco before suit. 

The defendant contended that the plaintiff was disentitled to 
maintenance on account of the unchaste life she bad led. 

The Subordinate Judge examined the Hindu Law texts bearing 
upon the subject : and arrived at tlic conclusion that there was 
nothing in Hindu Law to deny to a widow even starving main- 
tenance on the ground of her past unebastity. Upon her right 
to receive the maintenance under the Avill, be remarked ns 
follows ; — 

liven apart from these considorations there is ftuother stroiig reason to hoM 
that Iho iilaintifT ia entitled to get the 8:ud allowauco from defendants. The 
plaintitTs husband’s will (exhibit 10), under which tho defendants hold his 
property, contains an express direction, that the dcfcnchmts ehoald xcainUin 
plilntiir, cr in j,f Sisapx'emcrt, should annually pay her 11?. 21 as a 
sepsrata allowance. It is not stated in the wtll that Iho Wlowanee should Ic 
psrahlo to plsiutiff so long as she would renuun eha«!e. riaintitTi chastUy was 
not iiiade a condition precedent to her getting the allowance. In the alienee 
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oE any express direction to that effect in the will, I do not think ^hat the 
phiiutiff has forEoitecl her ri^hl to the allowance,, which to all intents and 
purposes is like an annuity for life. The defendants are bound to inspect the 
wishes of the testator. 

On appeal, this decree was reversed by the District Judge on 
considerations which he expressed as follows 

The learned Subordinate Judge has written an interesting and caieful 
judgment. But, when all is a lid, it almply amounts to this: that he prefers 
the dicta in Kandasami v. Muruganitnil (19 Mad. 6) and Homa ^a'h y, 
jRajonimoni (17 Cal. C74)) to tho definite pronouncements of the Rouihay 
High Court in Vain v. Ganga (7 Bom. 8t) and Vishnu v. Mdnjamma (9 Bom. 
lOS). I do not think that such a course is open to us. We are bound to 
follow the decisions of our own High Court, even if tho otlier High Courts 
disapprove of those decisions. I arrive at this conclusion with regret, as tho 
tnaintcnance sought is only a pittance of Rs. 2 a month and defendants nro 
cnicl in refusing it. 

It is urged for pUintifE that no Hindu Law need be applied, as in this case 
tho annuity of Rs. 31 a year was loft to the widow as a legacy and defendant 
1, her daughter, the rosidnaiy legatee, was bound to.give effect to it under tie 
common l.iw. There would be force in this argument if the will did not clearly 
state that the annuity should bo paid to plaintiff as maintenauco allowance. 
But as it was ordered to be paid on that account, -the fact that it was 
bcque.ifched (instead of being given in some other way) doos not seem to 
absolve plaiutiff from tho duty of fulfilling such conditions as a Hindu widow 
drawing m.aintoiianc 0 allowance must fulfil. And one of these conditions » 
cli.istity. It can hardly bo supposed that tho testator intended to froo h*s 
widow from this duty. 

I wish it could bo held otherwise. But it is useless to ivasto timo in bo* 
wailing tho severity of the Ilindnliaw as iiiforprctod by authority. 

The plaintiff appealed to the High Court. 

Nillantk Atmaravif for the appellant. 

J). G, J)ahi, for the respondent! 

CiiANDAVARKAn, J, : — ^Thig .second appeal arises out of ft suit 
brought by tho appellant to recover aiTcar.s of innintcnanco frou' 
the respondents. Roth the Courts below have found that the 
appellant s liusband Ramayya died in February 1890, devising 
all his property by n will to the respondcnt.s. Tho will contains 
n provision that the rcspondciita should maintain the appril^^^^ 



VOL. XXXIV.] BOMBAY SERIES. 281 

lu case she lived with thorn, but that, if owing to disagreement 

she lived apart they should give hot Rs. 24i a year for her PabamT” 

maintenance. f MinAnEvi, 


It is also found by the lower Courts that after the husband’s 
death the appellant led for some time an unchaste life and gave 
birth to a child ; but that since then she has been chaste. 

Upon these facta the respondents contended in the Court of 
first instance that, on account of the unchaste life which the 
• appMIant had led for some time after her husband’s death, she 
had forfeited her right even to bare or starving maintenance. 
In support of that contention they relied on two decisions of 
this Court — v. Ganga and Vishnu v. 

In an ablo judgment, which is to be commended for a careful 
collation and examination of original tests, the learned 
Subordinate Judge (Mr. R. U. Sane) held that these decisions 
wore not applicable to the present case, first, because, ‘^tho rule 
there laid down seems to have been based on certain passages 
from the Mitakshara and the Jlayukha, which refer to the 
maintenance citlier of the wives of disqualified heirs or of the 
widows of deceased coparceners;” and, secondly, because^ ‘'it 
did not clearly appear from the reports that the attention of 
the learned Judges, who were patties to the decisions in question, 
was drawn to some verses from the Smriti of Yojnyavalkya and 
Yijnaneshwara’s commentary thereon, relating to the treatment 
to be given to degraded persons or outcastes in general. On 
the strength of these verses, cited in lus judgment, and also of 
the provision in the will, the Subordinate Judge held that the 
appellant was entitled to “ bare ” maintenance and awarded 
the claim. 

On appeal by the respondents, the District Judge of Kanara 
held that, whether the decisions of this Court in f alu v. CoHya 
and Vishnu Shamhhog \'. were right or not according 

to the tests of Hindu Law, they were binding all the same on the 
subordinato Court<». As to the provision in the will, he held 
that the annuity of R«. Cl a year, having been given to the 
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widow in express terms “ as maintenance allowance^’, must be 
presumed to have been intended by the testator to be subject 
to the condition that the appellant should lead a chaste life. 
Accordingly, the District Judge reversed the Subordioate Judge’s 
decree and dismissed the suit* 

On second appeal it is argued that the texts, on which t!io 
learned Subordinate Judge has relied in his judgment apply to 
the facts of this case, and that the rule to be gathered from 
those texts is that a Hindu widow, who has at one time led an 
unchaste life, is entitled at least to starving or hare mainten- 
ance, if she has subsequently returned to a life of chastity. 

The first set of texts noticed by the Subordinate Judge 
occurs in Yajnyavalkya in the chapter on “ marriage ” in the 
section which treats of '‘Rituals/’ Tlie first text, verse No. 70, 
relates to an adulterous wife, and, as correctly translated by 
the Subordinate Judge, it runs as follows : " She is to bo 
allowed to live (by the husband in his own house), deprived of 
her rights, poorly dressed, fed with a view to sustain life only, 
dishonoured, sleeping on the ground/' This obviously ‘relates 
to a wife, who is leading a life of unchastity, is unrepentant, 
and is not purified by means of expiatory rites. In the case of 
one 80 purified, the general rule is that she is restored to all 
conjugal and social rights. As Apararka puts it, "she, who 
lias performed expiatory rites, becomes fit for conjugal and social 
association.” And for that proposition ho cites Hanu, who says 
that " a wife, who has become purified after degradation, shall not 
bo censured.” This also follows from the next but one verse of 
Yajnyavalkya^^J and tho oxplanauou given of it by the Jlitnk- 
*&hnra. There tlic MUakshara explains that only a certain class 
of degraded women must bo "abandoned viz., a woman wlio has 
committed adultery with a man of a lower caste, and a woman 
who has committed any of the .sins regarded as dcaill}’ by the 
S/idslrau Tho Mitakshara also explains that even in the case 
of such women, "abandonment” docs not mean cntircl}* 

(1) yrrie^ 70 and 72 s — Tlio MItaiibari : (MogUo’s 3rd Kdilion, jngc IS). 

W 3, (Apanirla ; Anandaslif.ira Series, Vol. J, 

P) VmeXo. 72 j TItc Slilahilian (Moglie’eSrd I'JItlon. r''g<>18). 
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forsaking and throwing them upon the world, helpless and 
hopeless. It means abandonment only '^for the purposes of 
conjugal rights and religious ceremonies”. That is, such women 
must bo treated in the same way as women leading an unchaste 
life. They must be kept apart in the house and given just 
enough food and clothing to keep body and soul together, but 
all other relations of husband and wife must cease. The samo 
view is taken by Nilakantha in his Prayaachiita Mayxikha^^^. 
Bcferring to a text in the Chalur VimahaU SmuH, which provides 
that "there should be no abandonment of any woman except in 
the case of such sins as the murder of a Brahmin and the like/' 
he explains that even in such cases, a woman should bo made 
to do penance in the house. Madbavaebarya in bis ParaaJiara 
Dharma Satnhtfa explains the law to the same effect (Sanskrit 
Bombay Series Edition, page 852, Vol II, part I). 

The general rule to be gathered fjrom these is that a Hindu 
wife cannot bo absolutely abandoned by her husband. If she is 
living an unchaste life, ho is bound to keep her iu the bouso 
Under restraint and provide her with food and raiment just 
sufficient to support life; she is not entitled to any other right. 
If, however, she repents, returns to purity and performs expiatory 
rites, she becomes entitled to all conjugal and social rights, unless 
her adultery was with a man of a lower caste, in which case, 
after expiation, she can claim no more than bare maintenance 
and residence. 

The next set of texts of Yajnjnvalkva^) noticed by the Sub- 
ordinate Judge occurs in the Section on "Penances.” 

In that section Yajnyavalkya first deals with the queslion of 
expiatory rites which a degraded man has to perform before ho 
can be restored to his caste. Then in verse £97 he deals with the 
COSO of a “ degraded woman.” He says that the same expiatory 
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rites that are prescribed for degraded inen are -ordained in the 
case of degraded -^vomen too, with this difference, however, that 
in the case of such women, even after their purification by means 
of expiatory rites, they do not become entitled to restoration 
of tbe conjugal and social rights which they had before degrada- 
tion, but they must he allowed to ‘live ^‘near ” the house, 
provided with bare food and scanty clothing just to keep body 
and soul together, and they must be guarded. Literally inter- 
preted, this would seem to apply to all degraded women, who 
have undergone purification. But Vijnaneshvara points out, in 
his remark introducing the next verse of Yajnyav’alkya, that it 
applies only to a particular class of women, that is, to those 
whose degradation was caused by one of the -sins considered 
deadly. It is such women only who, even after purification, 
must he alandoneih That is, while they become entitled .to bare 
food and raiment and residence, they must he treated as unfit 
♦‘for the purposes of conjugal rights and the performance of 
religious ceremonies.^’ That is the [definition and meaning of 

abandonment {t^aga) as given by Vijnaneshvara' in bis gloss on 

one of the verses of Yajnyavalkya in the first set of tests above 
noticed, 

As is pointed out by Nilakantha in his Praga-ichiita 
the word t^aga {alandontnent) is esplained in the Mitakshara 
as meaning the discarding of a woman so far as conjugal relations 
and religious ceremonies ate 'concerned, but it does not mean 
driving her out of tbe house (that is, the husband’s). No 
question of abandoning a woman for the purpose of conjugal 
relations and religious ceremonies can arise except as between 
a husband and his wife. The important question is whether 
this latter set of texts applies to tbe case of an unchaste widow 
or whether it applies only to the case'of an unchaste wife. The 
learned Subordinate Judge thinks that the language of the texts is 
wide enough to cover both the cases. Nilakantha in his Ffajf' 
teJiiita Moyvl-ha,\vi ihQ course of his discussion of the question 
as to the right of degraded women to the performance of 
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expiatory rites, cites some of the te.xh and along with them ho 
quotes a text of Parashara{i> which provides that a woman^ 
who conceives a child from a paramour when her husband is 
cither dead or is not^to he found or has gone abroad, should bo 
regarded as degraded and sinful and driven out of the country.” 
Nilakantha explains ” driven out of the country” to mean 
“ driven out of the housc.^* 

This test of Parashara, which includes the case of a w^do^v, 
is explained by Modhavacharya^*) as relating only to a womari 
who is leading a life of unchastity, is unrepentant, and has not 
performed expiatoiy rites. As to a woman, whether she is wife 
or widow, who returns to a life of chastity after she has been 
unchaste, Madhavacharya explains that she, after expiation, 
cannot bo cast out of the houso, but that she must be maintained. 

These texts of the Shailras^ as explained by the commentators 
of recognised authority, would sceta to support the decision of this 
Court in Jtonamma v. Timannahhal'^ which has been dissented 
ftotn. in the two later decisions in Valtty. Qangn^^'> and Tithnn 
Shambhogw Manjamma^^K Doubt has been c.xpressed in 2lma 
2Tath V. Bajonimoni and Kanda$ami Pillai v. Jiluru^mnuiP^ 

03 to the correctness of the decisions in V alv v. Canyaib and 
Vtahnit y. Manjamtrta^^K It is not necesary for the purposes of 
this second appeal to decide tho question, which, baviog regard 
to the conflict of authority in this Court, will have to be settled, 
when it arises, by a Full Bench. 'Wc have referred to it only 
to notice tbo texts which bear on the question that they may bo 
of use on a future occasion* 
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In the present ca?e the appellant has claimed maintenance 
not only under the Hindu Law but also under the provision in 
her husband’s will allowing Rs, 24 a year to her as maintenance. 
The fact that the will expressly refers to the allowance as main* 
'tenance has led the learned District Judge to infer that chastity 
is an implied condition of .the bequest. He thinks that the 
testator must be presumed from that expression to have intended 
that the allowance should be given subject to the condition of 
chastity on which the right of a Hindu widow to maintenonce 
depends. No doubt in construing the will of a Hindu it is not 
improper to take into consideration what are known to be the 
ordinary notions and wishes of Hindus with respect to the 
devolution of ‘pto^ctiy” i Mahomed Shnmsool v. Shevmhram^^’ 
But a Hindu’s power to make a will has been held to bo 
co-extensive with his power to make a gift inter vivos. Having 
regard to the texts relating to an unchaste wife discussed in the 
earlier part of this judgment and the rule propounded by 
Vijnaneshavara and Nilakantba, we must presume that the 
appellant’s husband would have given her maintenance even m 
the event of her unchastity during his life-time. Such a presump- 
tion must be preferred to that which the learned District Judge 
has drawn on the construction of the word "maintenance m 
the will, because the ordinary notions of .the testator in such a 
case must be judged with reference to what he would have done 
if his wife had proved unchaste while he was alive. And what 
he would have done must be judged from what the Shasiras, m 
the absence of usage to the contrary, ordain he was bound to 
do. According to the Shasiras, ho would have had to maintain 
his wife, unless she had misconducted herself with a man of a 
lower caste. There is no allegation against the appellant of 
such misconduct. Nor is it the case of the respondents that 
there is any custom which has broken in upon the rule of the 
Shaitras, Further, though the annuity is granted by’ the will 

as "maintenance," that word cannot be understood os imposing 
any condition or restriction so as to cut down or extinguish the 
right to Rs. 24 o year given by the will. Where an implication 
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is to bo raadoj it must be cerlain and necessary. The rule that 
the will of a Hindu must bo construed with due regard to Hindu 
habits and notions applies only whore there is ambiguity. 
Ciution must be used in applying that rule and it must be 
adopted only where a suggested construction of doubtful language 
leads to manifest absurdity or hardship, Here there is neither. 
The mere fact that the word maintenance is used cannot affect 
the unconditional terms of the bequest. 

. On these grounds the decree of the District Judge must bo 
reversed and that of the Subordinate Judge restored with the 
costs of both the appeals on the respondents. 

Decree reverted. 

R. B. 


APrELL^VTE CIVIL. 


Defort Mr, Jutliee Chan(i<ioariar and Mr. Juiliee Seaion. 

MADHAVRAO HORESHVAR pant AMATYA (oRioiSAL PtAiNTirr), 
ApPEtLAKf, V. KASHIBAI KOK UATTOCIIAl ahd othebs (oaioiBAt 
, I>BrE:JDANIS), ItESPONDEWTfl.* 

Trar^ftr of Fropertff Act (IV ofl8S^.*ecliam55 (<>) (h),123 — Regutralxon 
Ait {III of 1^7), seetijn IT^ETemplion of awnmenl in Iku of ferti’ee* 
reniieTed or to be rendered— Document granting exemption not stamped or 

registered-^Sale — Gift — Jlindu Laio—Ntbandha. 

In coDsidoratton of eerrices already rendered or thereafter to be rendered by 
the defendant to the predecesaor-iO'tUlo of the plaintilT, tbo Utter executed 
two doenmenla whereby he released the defendant from yayisent to him 
®f the anesaraent on certain lands. Tbooc doenmenta were not aUmped or 
registered. The plaintiff lued to recover arrears of aasesimeai from tiro 
defendant, who pleaded exemption under the two doenmenta. The lower 
appellate Court found the transaction to be one of eale, and applytngtecHon W 
(6) (6) of the Transfer of Property Act, I8S2, ordered the plaintiff to pay to 
the defendant wliattho Court calculated to be the equiralent efpurcha»e*mcaey 
before he (Uie plaintiff) conld reeoTcr the aaacsstnent t 

ditid, that the transaction cTideneed by the docnxnenta could net 
Regarded as a lale, for the contiderallou could not be regarded as*‘fTi<e''j 


1909. 

Paeaui 

V. 

Maiiadevi. 


1009. 

Ifotmber 15, 


• Second Appeal No. 430 of X90S. 
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and even if it conld be assessed in money value, it was vitiated by the fact that 
it was vague and uncertain as to fntnre services. 

Seld, furtber, that tbe transaction must be regarded as one of gift. It was 
a gift of tbe grantee’s right to assessment ; and sncb a right is regarded as 
nihandha in Hindu Law and therefore immoveable property. The documents 
not having been registered, the gift did not operate. 

' Held, also, that there ha-mg been no registered instmment in support of the 
defendant’s tiOe the right set np in defence mnst be negatived. 

Second appeal from the decision of J. D. Dikshit, Assistant 
Judge of Kafcnagiri, amending tbe decree passed by S. S. Wngle, 
Subordinate Judge at Mdlwan. 

The plaintiff sued to recover from the defendant assessment 
for three years at the rate of B-s. 6S-0-10 a year. 

The defendant contended that lie was exempted from payment 
of the a-ssessment. The exemption was claimed under two 
documents executed in his favour by one Sarvottamrao, a pre- 
decessor-in-title of plaintiff, in consideration of services rendered 
by the defendant to Sarvottamrao or thereafter to be rendered 
by him. The two documents were not stamped or registered, 
and tan as follows j— ... 

Exhibit No. 28. 

Rajcshri Sarvottamrao 'Nilkauth Pant Amatya, InnmSir, ITouje OhinSar, tc 
Bhaubin Devji Ghadi, residing at Mouje Chindar, Tarf Salsi, taluka Milwan, 
as follows At the hlouje ofores.'iid there were disputes between myself and 
Gankare, etc. Therein yon acted truthfully and were Tisefal to me in every- 
thing and at every time. Therefore, I have been pleased (to confer a grant 
upon you). (As to that). At the hlonje aforesaid there is Vatni Dhara 
(standing) in your name. There the thildns puivhased by you are included. 
Tbe jjarticulars of the aaid Thikins areu follows:— ......Assessment .amounting 

to Hs. 2t*l»0 in all is granted as inftm to you, your sons, gr.andsons, and others, 
from generation to generation. Therefore you should be useful to me in 
every business of mine at the aforesaid j you should bo personally present and 
tbould see to luy comforts in a proper manner. And you should go on enjoying 
the Inam na aforesaid from generation to generation. Do } on note (tbe same) ? 
The ICth of ^farch 1893. 

Exhibit No, 29.' 

ilandalory letter issued by Shnmant Bajeshri Sarvottamrao NiUrant Pan^ 
Anrnt ja, Inimdir, Jloujo Oljindar, t&Inka Milwun, to I5hau Ueoji G Mi Gavkar, 
Jtoujc Chindar, tilnka nforesaid oa follows:— At (in connection with) the 
^Joujs aforesaid, there 'was and there is litigation going on in the Covit 
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between myself and Kulkarni and other Qaolaris. In that matter yon took 
great pains and honesty and faithfully did and are doing my business. Having 
regard to tho fact that you wero careful abont my business and worked zealously 
even more than myself if I had been present, lam very much pleased and there* 
fore I have thought ofconferting a grant upon you . As to that at the Monjo 
aforesaid there is a Vatni Dhara Khsta No. 155 standing in yonr name (com* 
prising land, acres 49*221 gunthas assessment Rs. 04*10*3). Yon have been 
paying the assessment thereof to me in the village (a mandatory letter is issued 
to you) this dey for 80th September 1903, out of the said amonnt as assessment 
payable in respect of land measuring acres 41*31 gunthas and formerly, that is, 
on the 16th of March 1893, a mandatory letter was is^ed to yon for Bs. 24-14) 
payable in respect of land admeasnting acres 7*31| gunthas under which the 
land is continued to yon. Thns a mandatory letter Is hereby issued to yon 
directing that a deduction should be allowed as inam every year to you from 
g^ueraUon to generation in your Khita for Bs. 54-10-3 in all. Tberefort 
yon should from generation to generation go on taking credit in the Khita for 
the amount of assessment every year. In respect of this, a Beparalo mandatory 
letter is issued to tho yahivitdlr Kirkin; as to that I will goon allowing 
deduction for the said assessment in tho Kb&ta every year. To this effect 
this mandatory letter is duly given in writing. The 2Stb of Jsnnary 1897. 

, Tho Court of first instance held that there ^vas for the tn\ns» 
action evidenced by the two documents a good consideration ; 
and that tho documents did not require registration. Tho 
Court, therefore, dismissed the plaintiff’s claim to recover 
arrears of assessment. 

On appeal the Assistant Judge treated the transaction as one 
of sale. He further he^d that under section 55 (6) (4) of tho 
Transfer of Property Act, 1882, tho defendant was entitled to 
a charge on the property for the purchase-money which 
was calculated to be Rs. 1,092-13*0. The plaintifT was, 
therefore, ordered to pay Ri. 1,092-13-0 to defendant before ho 
recovered the assessment. 


1909. 

mnnATKio 

Kassibh. 


Tho plaintiff appealed to tho High Court. 

Weldon, with K. V. Ko^njee, for the appellant, 

.J. <?. Lesai, for tho respondent. 

CnAKD.WAiiKAR, J. — Both thclower Courts have held that tho 
documents, on which the respondents relied in support of their 
case, were in the nature of a sale of immoveable properly of the 
)*Qlue of more than Rs. 100, and that, as those documents were 
not registered as required by section 54 of the Transfer of Pro- 



THE INDIAN LAW EEPORTS. [VOL. XXXIV, 

petty Act and by section 17 of the Registration Act, the 
respondents had not acquired the right to exemption from assess* 
ment which they pleaded in defence to the appellant's claim. 
But sale ", as defined in section 54 of the Transfer of Property 
Act, is a transfer of ownership in exchange for a price paid or 
promised or part paid and part promised And, as held by 
u Full Bench of three Judges of this Court in Samaratmal 
XJUamchand v. Qovind^^\ the word "price” is used in the sections 
relating to sales in the Transfer of Property Act in the sense of 
money. In the present cose, it is found by the Courts below that 
the consideration for the transaction relied upon by the respondents 
consisted of services which they had rendered to the appellant’s 
predecessor'in-title in the past and which they were to render in 
future. Such a consideration cannot be regarded as "price”. 
The consideration, even if it could be assessed in money value# 
is vitiated by the fact that it is vague and uncertain as to future 
services. It is true that in his deposition the first respondent 
(defendant No. 1) states that he had rendered assistance to the 
Indmd^r Sarvottamrao in certain suits, and that he had lent 
him monies from time to time. But there is no evidence to show 
that the remission of assessment by Sarvottamrao was in con* 
sequence of any contract of sale between him end the respondents 
and that the consideration for the contract moving from the 
latter was the price calculated at the money value of the services 
which they had rendered and the sum which they had lent to 
Sarvottamrao. The documents relied upon by the respondents, 
in support of their right to exemption from assessment make it 
quite clear that, as a reward for the services which the respond- 
ents had rendered and were expected thereafter to render to him, 
Sarvottamrao made a grant of the assessment to the respondents. 
The rendering of the services was not the consideration but 
merely the motive of the grant. 

The transaction, on a proper construction of the document, 
must bo regarded as one of gift, not of sale. It was a gift of 
Sorvottararao's right to the assessment of the Ahdrctt which the 
respondents held, and such a right has been regarded as nibandho 
in Hindu Law. Morhhat Fttrohil v^Gansadhar Knrkare^K ^tis 
iramoveallo property. VenJiaJi v,Shulramapa'?^ and Modhatrav 

(U (IDOJ) SS Bom. c?C. ' {:) (I8S3) 8 Bom. £31. 

w (ISOJ) W Bom. CC3. 
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V. Jagannjth^K There can be no gift of immoveable property 
except by a reprUtoro I in^tramenfc, signed by or on behalf of the 
donor and attested by at least two witnesses. (Section 123 of 
the Transfer of Property Act). There bein" no such instrument 
in support of the respondents’ title, the right they have set up 
in answer to the appsllant's claim must be negatived. 

Bat it was urged before us by their learned pleader that the 
transaction, evidenced by the documents relied upon by the 
respondents in support of their rights, was in the nature of 
a relinquishment by Sarvottamrao of his right to the assessment 
leviable on the dhara holding ; that, as such, it could be proved 
by the Anujnyapaira (exhibit 80) which did not require registra- 
tion, since it was not a deed of transfer but was an order 
addressed by Sarvottararao to his own odicers, and, as such, 
emtaining an admissim of the relinquishment. No doubt the 
effect of the grant of the right to assessment leviable on the 
dhdra hiUing was thst the owner of the right, so far as he was 
concerned, relinquished it in favour of his grantee ; but nil the 
same it was a transfer of the right. The fact that the grantee 
of the right happened in the present case to be the person liable 
ta pay the assessment was a mere accident. After the grant he 
could hold and deal with the right separately from the dhara 
holding. He could sell or mortgage or transfer by way of gift 
the latter right, reserving himielf the former. It was a 
transfer of the right to assessment by Sarvottamrao to the 
respondents as a bounty or reward for services rendered and to 
bo rendered. Such a transfer cannot be made except in the 
manner provided by the Transfer of Property Act, 

That being the legil aspect of the transaction, section 5i>, 
clause 6, sub-clause {b)^ which relates to a sale, has no 
application here. 

The decree of the Court below must be varied by striking out 
from it the direction as to the piymcnt by the plaintiff of 
Bs. 1,032-13.0 within one month from the date of the decree. 

In other respects the decree is confirmed. The respondents t> 
pay to Uie appellant the costs of this second appeal. 

Decree rjneJ 
t. X- 


Madhivsi 

HASuiyU 
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ACTS (BOMBAY) 

1578— V, SECS, 43 i_J), 47. 

See Bombay Abka'ei Act 

1S83--III. SEC. 377. 

Scs Bombay MamciPAi. Act 

* sec. 390. 

See Bombay IIunicipal Act 


Page 
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... 346 
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ADVERSE POSSESSION— Saw^'flni — Inam — Claim lo hchl u* Ihra*! trixant— 

^ Limitti infercs^.] ‘Where in an ejectment sait by &d Inamdar it iFas shown 
tbat the dcfendaots, for more than twelve years before the salt, openly asserted 
their claim to hold as permanent hXirasi tenants. 

Held, that the defendants hid acquired a title to the limited interest claimed 
by them and could not bo ej'-cted. 

Trimbak RisicHANcnA e. SncKn Gdlam Ziuki ... (IDOO) 31 Bom. 320 

BOMBAY ACICARI ACT (BOM. ACT V OP U78). secs. 43 (t), 47-Coeaine- 
lUt^aXixoiieisi'jxx—llernoval—Transportation o/eccatne. 

Sie Abicar: Act (Bombay) ... 342 

MUNICIPAL ACT {BOM. ACT III OF 1893), sec. 377— a/usiei^af 

'i •• • uisanet‘^2Iayiitra(e'$ 

• . uisitioQ under tection 

• . ** • * . • him to remote filth, 

• ■ ' • j piece of tacant load 

' on, and a prosecntioa 

was lostUutcd against mm. me iMagiairaie viewcu luu pcomises ; and hating so 
viewed them, but withoat hearing any ctideuce, acquitted the /censed, aa the 
premises did not appear to him to be m a filtby condition 

Held, that the premises having appeared to the Commissioner in a filthy 
condition, the notice was validly issued under section 377 of the City of 
Bombay Muaiclpal Act, 18SS ; and that there having been a non-compliancowith 
the notice, the offence was coropleto. 

Held, farther, that the Magbtrato waawrong inacqoitting tho accused on 
the Bole ground that tho pretniics did not appear to him to bo in such a condi* 
tion as to justify the issue of a Qotico under section 377. 

Section 377 cf the City 0 ! Bombay Municipal Act, 185?j enacts that the only 
condition precedent to tho valid issue of a roqnisition is that it shall appear, 
not to the Magistrate, but to the Commissioner, that the premises are in the 
condition specified in the eectioo. 1 

EMfERor. f. Rajx BAHADcr. SniYtAL MoTitAL ... (191C) 34 Boa. 344 

— • -■ . — ezC. SOO-^Foefory— 

Hunitiivtl ConiniMi'oiTfr, j>ermttiion ff—^UnavtliOrit'd fjrtoryA The acoifed 
’* ' '*■ *.• »• •• • *-- 'tection S--0 (1) of the G«y 

* . ■ ; '■»•.’ I a *1 'oom factory wotVfd by aa 

« . ■ , ■ . . I , • • i*. eitablishevj a Cour taill— 

» . ■ ■ . . r s ■ . ...• . ehargeJ with tie offesea 

udder Kctioa 300 (1) of tbe Act, 

3 



INDEX. 


Paso 

ABKABI ACT (BOAIBAT) (BOil. ACT V OF 1876), sscs. 43 (i), Al-Coeaino- 
lilegal possession — Hemoval — Transfcettalion of cocaine.] Accused No. 1 who 
was illegally in possession of cocaine brought it from his room and gave it to 
accused No. ‘2 who stood opposite his house. Tho latter carried it to soaie 
distance and delivered to a Furdeshi. Tho two accused were, under these 
circumstances, charged with transporting cocaine, an offence punishable under 
section 48 (.b) of the Bombay AbWri Act,. 1878. The Mogistrale, however, 
acquitted them of the offences and convicted them of illegal possesiiou of cocaine, 
under section 47 of the Act. Against this order of acquittal, IhePtiblio Prose* 
cutor appealed to the High Court j 

Seldi that the Magistrate was right in declining to convict the accused nnder 
section 43 (6) of the Bombay AbkAri Act, 3878, inasmuch as the accu'eds 
offence consisted notin moving the cocaine from one place to another, but 10 
the unauthorised pofiseaslon of H at any place in contravention of the Act- 
Eection 43, clausa (i), acorns to contemplate rather the case of a person who 
is in lawful possession of cocaine at ono place, but is by law forbidden to reoOTe 
it either partly or wholly to another place. 

EirpiiioR i'. Balvantbao' Ahaktbao ... ( 1010) ?4 n.'m. 

ACTS 

1660-XLV, BEc. 320. 

See Cmsikal PnocEnuns Coie ... ... 

1873— IS, SECS. 216, 21C. 

See Contract Act ... ... 

1S77--XV,Art. 120. 

Hikdu Law ... ... 

Scu. n, Arts, 131, C2. 

See Limitatios^ Act ... ... ... 

l£80-rV,sEc.S6. 

See Tuaubfec op PoorEterv Act ... 

' - - XV, SECS. 37, 3?, 

See Cr.i«i.NAL PnocEDDRi Cone ... 

ISOS— V, siw. 100, 1S3, fD7. 

Cr.iMi.wAL Pkoceudru Cone ... ... 

— — SEC. l05. 

Si-C CaiMr:rAL PnocrncRc Code ... ... 

IfOS— YJI, 8EC. 3. 

See NewsrAira (laCTirutST to Oiirxcr) A^-t 
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... 203 
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... 3J9 
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... 31C 
... 3:0 
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ACTS (BOMBAY) 

1&78— V, S2CS. 43 i.i), 47. 

See Bombay Act 

1888— III, SEC. 377. 

See Boubai IToNicirAL Act 
SEC. 390. 

^ See Bombay Monicipai Act 


... 844 


ADVERSE POSSESSION"— ^arOB/flDi — Incm — CLuinlo hchl a* Zhratf 
, Limited interest'] Where in aa ejectment suUbjau Inamdar it waa shown 
that the defendants, for more than twelve years before the snit, openly asserted 
their claim to hold &a permanent Mtrasi tenants. 

Held, that the defendanta hid aeqiiired a title to the limited interest claimed 
by theta end cowld not bo ejected. 

Trimbak Bl^IcaA^■DnA c. Soekh Gobam Ziluni ... (1903) St Bora. 320 

BOilBAY ABKABI ACT (BOM. ACT V OP 1878), sics. 43 (&),,47-(rueaine- 
' JUf^alVotscssien—Iiemotal—Tran-spoTtaltoH^cceaine. 

See Abkah; Act (Bombay) ... ... 312 


MUNICIPAL ACT (BOM. ACT III OP 1693), bbc 377-a/tfn.V»>«i 

CommissioTJcr— Neglected premitef^Notiee to remove nuisanct—Hagittrate'e 
diseretton,] The a(.cused was served with a notico of requisitien under section 
877 of the City of Bombay Municipal Act, 1889, rci^ainn^ him to remore filth, 
riibbiab, hespt of citfchera and stable refuse from a large pieco of Tscant land 
boloQging to him Ue failed to comply with the rerjoisition, and a prosecution 


Held, that the premises having appeared to tho Commisiioner in a filthy 
condition, ‘the notice was vslidly issued under section 377 of the City of 
Bombay Municipal Act, 1S89 , and that there baving been a non-compliancowith 
the notice, the offeoca was complete. 

Held, further, that the Magistrate was wrong in .Ycfinitting the accused on 
the sole ground thst the premites did not appear to him to bo in inch a condi- 
tion as to jastify the issue of « notico oodor section 377. 

Section 377 of the City 0 ! Bombay Municipal Act, 1833, enacts that the only 
condition precedent to the valid issue of a rsquisiUon is that it shall appear, 
not to the Alagistratc, but to the Commissioner, that the premises are in the 
condition specified in the section. 

EurBRor. c. Raja Daitadcr Suivlal Motibal ... (1910) 34 Bom. 314 

■ , I _ I , ... .I.—... — 6EC. 300— 7’i»c/ery— 

Comnijn'oiifr, j’ermiwicn rf — Uravtf‘Vri$'^ furtory.] The accused 
obliune.l the Mnu’ciptl I'oistnisiionei’a pcrniissicn (section St'O (1) cf the City 
of Bombay MumcipU Act, 18s>S), lo estaUiah a hand-loom factory wotlrd by an 
od engine ■ but by means of this oil engine he also eilablishei a four null- 
without any permission. The accused was, therefore, charged with tie offenee 
udder tcctioa 300 (1) of the Act, 

8 



Held, ihak the nccused ^yas guilty of a technical offence under section S90 (1) 
tf the City of Lombay Slunicipal Act, 18S8 : for although the accused had leato 
to establish the hand-loom factoryi ho had no leave to establish the flour rail! 
factory, which was cot the less another dnd a separate factory because it 
happened to bo worked by the seme power which it was proposed to employ in 
the permitted factory. 

EjirEBoa e. Muui DAiioDABDAa ... (1909) 34 Bom. 344 


CASES 


«. 232 


329 


Andmes v. liamsay Co. [ iSOSj 2 K. B. 033, referred to. 

See PUIKCIWL AND AoEST ' ' ... •»' 

Doc chin. Alarlow v. Wiggins (1843) 4 Q. B. 367* referred tr, 

•S’ce Saeakjau «•» m. ' ... . •« i " 

jS'i(?oni3n» V. Pender (1803) 3 H. & C. 639, referred to. 

Sec PRIKCirAL AND Acest w ... ’■ 

Tekait 72am Cktinder Singh v. Srtmali JUadWi A’uni.'in (1885) L, IT, 13 I. A. 

• 197, referred to. 

See Sakanjau ... ... *.» *** 

:^ro. H. 0, R. (A. 0, J.) 376. 

... 329 


. 292 


329 


Vasudeo Daji 'v. Itanu (1871) ' 

refeiicd to. 


See SAr.ANJ.\it 


T— I»n»* 


CASH ALL03VANCB— 7<«s'/t— /lrrwr< t>/frt#A rtWowance, suit fo recover—- 
tntion Aet(,X\'orin:7),S.h //, dr/#, lai, 62.] ThepUlotiff, ^ 

the tomplo of Slin Lssmi Narayan Djv at Hmekal, sued to recover fro>Q 

^1 it. . f f — » .r , ..1 n.nawitii ft 


JIcVl, that the claim was properly allowed. 

A cash cUowonco of the nature as in tho present case is, occording to 
law, nilrniUia or immoveable property; where it is annually ps7*ht®i ,, 

* ’• . iodically recurring VEft* 

■ ■ ■ ■ . ; , : : . • emonut which lias 

■ . ■ ■ ' ■ • • lu th. oggr.g.la of nsW 

;■ "■ ■' ^ have become actually • 

r.iit whore there are more than one ‘pereon entitled to the payment as co*8narer 
and the payment is made to one of them by tho peraon liable to p»y. the w- 
hbarer receiving tho amount holds it, minashis eharo, on behalf o! *^*^’\v* 
money had and received for their njo, though as to him with reference to tno 
fpsregitoo! rights, It it nitaii'Mo or imrooveable property, in the nature ol a 
jvriodicilly recurring right. 

. , -Mt Is sued 

. ..... .ht itself. 

■ . . . • liable to 

pty or n a co-ih&rcr who list received myincnt from ‘that person, if. 0° 
other hand, what is sued for is tho amount of arrears, whicli has become 
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i^DBX. 


' Pacfo 

«c{uallv payable to tba plainljff, then there is a diatinclioa between the person 
origin^lj liable to pay and a ( ' .. .. 

payment from that person. A • , • . 

ally liable to pay and Article 
payment. 


Sakiiabaii Hari v. LAXitirwiA Tietha Swami 

COCAINE — Illegal pcsiessxon — Xlimoral — Trantforiatxon 
Ahl-ari Act (Uojn. Act V of 1878), exa. 43 (1), 47. 

Sea Askabi Act ... ... 


... (1900)34Eom. SJO 
of cocaine— Bomhag 

... ... S43 


CONSTRUCTION OF CONTRACT — Indian Contract Act {IK aere-^\o, 

21G— .<4ycBt appointed to aell poods hupmg the» oa hts oivn accow^t— Principal 
and Agent. ‘ 

See PaiKCiPAL and AcBirt ... ••• 292 


contract^ ACT (IX ^OF 1872), sres. 2\\^\(,—PrineipzlandAnent-Constnue- 


The law 'Ja that where a party electa to adopt a transaction, ho mutt take 
ita benedt with its harden. He cannot, as is said, "bath epprobato and 
reprobate.” Bat both the benefit sod the harden most, for that purpose, be 
attached to and incidents of the transaction which tho principal has aSiraed 
by election. 

Where an agent appointed to sell his principaTs goods for a fixed price boys 
them on hla own account withoot the previous consent of the htter,itis coinpstent 
for the principal either to repadiste tho transaction under tho circumstances 
mentioned in ssction 215 of the Contract Act or to afllrm it. If hs electa ts 



5afomonrv. PencrerC1^05)3 II. & C, 039 and ArJrex’t x. Hating f,- Co. 
[1903] 2 K. B 635, xefened to. 

JoicniBsox e. JlEonJEE VALtaunDAs ... (190?) 34 Boa. £"'2 

CRIMIN.VL rnOCEDUBE CODE (.VCT V OF 160^), sscs. im, 123, 397-Pei. tl 
Code (.let XLV of I8S0), ecc. 329— CuRcnri-fs' r-p’a/ffu/.re 

eenleneet.2 The aerussd was procjededajaiast under acclion lOiof thjCnminAl 
Procedure Code, and ssntenc^ on tho 6th July 19C0, under soction I£3oft~e 

. • •. ' " — default of sccuniy for goM 

. • befi eonicitted by L'ua in 

■ • sentenced toiuffer rijorons 

. ■ ■ f. ' wasdtroctol to tile eStet 

on the expiry of tho first sentence. 

//<W, that tlistwo sentenesaenght not to run coasccutiTely ; butianjl rsn 
concorrently. 

EurcEon e. AciCi? ... — “♦ (1— 

c 



vi 


IJTDtx. 


Cr.IMIKAI, Pj"OCCmiI!E CODE MOT T OP ■ 

ISO.,) sec. lS5-Sa„c!kn /a 

Act UVef 1882), 37 , 38 '*’“T Stmll Came Comte 

“ J'-^gVot ‘he Presidency baj Can.™ >>“ •>“!> Sranled 

■ that Court has no power (o revoke tho ‘ 

Pr 5 don‘^''cour\"^sLf&;M°A^^^ “'5 =8 ^ ‘i-e 

«PPJ^o_p„atofor the purpose oi conferLfn^plu'tfiitLr np^??L‘°F„'u“ 

not uppoUete,''Sft™’vlsio^Foul|.”“^“'““ '’T BCction 38 of the Act is 

Sum,At Padma, In 


DrORTP c.i’j *** *** (1*^09) St Bom. SIC 

-Suit '7.7.'.',V'y tf.lhe faetllj,- 


See TnAKSFER ok pRorEr.Ty Aor ... 


Sol 


EJECrMBNT, SUIT FOR— '?n,- • r * ^ 

• -D«ua; 0 / (rnimr.rnf 

^fiojipel^Claim to hold «s SauiPja-ric^aN— 

tm, ^ntnitt tenant— ZimtcxJ inicrest—Jdvme iwesce- 

Sec Sa 154 Njau 

tSTOPPEL—Sflrcfn/'ajR— ^ •»/ ,. ’• ■ * 

Sirai, , ^ • . . , , , ■ , 

jami ' ■ ■ ■• •. • . . • . i. . t 


to tho 


■ » ■ ,. . • •, • to tno 

iDdopendently of the Indra aadSSw /i descended, to his heir. 

T. , , ninjtthod tho leasehold or Mirasi right. 

Jlela, that the defentluMi.* .. . .. . ° 

wtorsiousrr rights in tho lcr.i™„ ?KcZ^™?.‘’'°'’°”‘'“' 

Saranjiindira approved by Qavfmir.-^. rnu^”^? , occupation of tho sncccssito 

Mntinuously payirg rent for the r imd, hovrever, been 

lacltiding tho phintuT, Tiioy V*, succesrtva Saranjamdara 

the plaintiiTs title. ^ ™ estopped hj attornmoat from iltspiitirg 

■if'o. Afar',,,, 


EXFCUXlOy .S-itw (II f *" 

Suit Irtttf fit ly adult Micvihert of Ht 

,tnrtg^r‘>.~ .. .. • '^rrrec-Sjle 

• iharcfria tale 


C...WDUS r. Snenn Goisn Erns 


(1000) 31 Dorn. SOa 


t'yrtg^r- > 




S z TEl^•.,£;; UP pRorcerr Act... 


f Vropert’j Act 


I5DZX 


Pago 


... C4J 


i CoyRviissionep, jKtvtitvon of—ViiauthortsfJ faelorn—Cifu 
of Jiombay JlunicuKil Act {III of ISSS), see. S90. -if :/ 

Sec Bombay ilPSiciPAL Act ... 

FULL COUET-“iVc)J an Aj]peliaie fiourt. 

^ See Pbesileicci' Smau. Cause Courta Act ... 310 

HINDU liS^'^—Sudraa—lIiiahshara—Lsgtticr.ateton—mejiimate sm — Vatan— 
Collaleral tiiceession—S^it iy •.*,'••• / . t . , 

of ihe la$t male holder— ‘X^tsii . • . 

AraoDgat Sodraa guvarnad by ‘ ^ 

rataa coUstaraJIy io prefereaco to legitiroats hstra. 

The rigbt to aaa for a daclaralion of heirship to a ratan does not accrue oatil 
the death of the widow of tho last male holder of the ratftu, tho widow hsrin • a 
vested interest in it as the nearest heir. 


Eatji talad Mahadu t. Saucji valid Kalo/i 


(1009) 31 Bom. S2l 


“ ^ Saranjawdar'a iltlt— 

’jlam to hold as Minsi 


See SABAKJAii ... ... 329 

LIMITATION AOr (XV OF 1877), Scu IT. Aar. ]-20-rofa*-^i,if hj r«-T- 
sioner for declaration at nearest luir—TTidow of the last o\ate holder— Vestcil 
t »•». , Vatan docs not accrue 

. • • • tho Vatan, tlio widow 

’ Eavji v.MiD Mahadu V. S4KC/1 valad Kmojj ... (1909) 81 Boa. 321 

-« * - .11 -. Arts. 131 , CZ—Gtth alhiejnee— 

*1 - r...i The plaintjff, the toanagsr 

* • • . ■ s. luleks], sued to recover from the 

• ’ Msdiiukcshwar at Bapawlti, a 

• (tatlik) which tho ^racr was 

I .... »rKn nAm.itei ihe 

i ■■■ ars for 

■ . • • ■ ■ ■ ■ itstloa 


Held, that tho claim w.r5 properly allowed. 

A cash allowanco of tho natnro asm tho prAjcat cats is, according ta Ilicda 
law, nibandha or immoveabls property; where Jt ia annually payabl-', tlio 
right to payment givi-8 to the person entitled apcricCiciBy ricumng right as 
against tho person li.atlo to pay. The right to aoyauiociu which has breoma 
payable stands as to such person on tbs same footing as the aggregite of rghis 
to amounts which aro to ber«>s& payabJoaal which have brsome aciaally d’n. 
Blit where there are more than oue persoa vuUilol to the piynsal a* c> sharer 
and the p'yment is inade to oco of ib^'n by the p'rsoa liaiduf> piy, t'-io eo- 
sharer receiving tf.e amount holds it, minus his ehirc, on behalf «>! the jvel as 
money h.id ami rsceui»d for ittdr uso, th'iJghasto bun with r-f-'rcncs th» 
cirgregatc of richtf, it is Bi&fnd/u or xm’ajvcaLZj prop. rty, ij the ta!u-"9e’* * 
periodically rccurraig right, 

Tho important question ie who is the parsou suil and whit h it that i» su-*- 
tr<tf If whstis luedforis As cubluhinant ifa trl* to li? r.-bi ri.l, 
thru .Vrtvle Itll enph-s, wh-'tl.cr thoCcfcr-ltv s th- r?r»-J o-' gins'!; l.i' i ' 
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pay or is o co'Sharor who has recoiled payment from that psreon. If, on the 
other hand, what is sned for is tho amount of arrears, which lias become 
actnaily paysblo to the plaintiff, then there is o distinction between tho person 
originally hablo to pay and a co*8harer of the plaintiff, who has actually receired 
payment from that parson. Article 131 applies that caso to the person origin* 
ally liable to pay and Article 62, applies to the co-sharer who has received the 
payment. 

SiKHiiu^i IUei V. LiXsiirRitA. Tiataa. Swim (1910) 94 Bom. 319 


illKOJl — Suit upon norlgaife-^Mortgaffe executed hy ndiill members of iht family-^ 

<r 't -j .»» • Oeercs—Saleof moriyayed 

• . * share front sale—Jtepre' 

i . _ . • * ■ of Property Act {IV of 

1882), ecc. 85. 

Sec ffEAKsrEn of Pjiopeety Act .«» ... ♦*» ^51 


5IIRASI TENANT— Sarary'ofrt—i’ttam — Venialof Saranjautdav's titte-^Mtomrnent 
to SKccewicc Saranjnrndars—Pttoppil— Claim to hold as Mirasi tenant-’’ 
Zimifed interest— Adverse possession. 

See SatjUsvam ... »»» **-, 


MITAKSHARA— Ziiniw lawSudras—Zeyitimato son—PUgiimaie ton-^Voifn— 

CoUaUral <t{cecesion—S«tV hy reversioner fir tkelarationat nearest 

if the last j/iole holder— VeJffd riy’i} ^'Limitation Act (Xro/iS77)> -^rf. 1”0. 

See HiKou Law '.*» .«« ••• *** 


MOBTG AGE— £^mat»o?» of nortyaye hy adult rnemhtTs of the family— Butt Irouyht 
against all members excepting a minor— DeereeSale of tnoHgoyed property in 
eieciitiou— Minor seehny to exempt his share from sate— Representation of the 
minor liij the adult monbers— Transfer of Piopjrtij Act {TV of i8Sl)» stS. oO, 

See TnAKsrsB vf Pboperty Act m» ... »•» **• 


TdUNiCirAL COMMlSsl 02 iCR-Pac/ory-CrnaMihomed/aitory-Ctlyo/Pombay 

Municipal Act {111 o/ 185^), see. 390 

See Bojiujy Mpsic!4-.\l Act ... ... 


" XcglrcUfl premises— notice to remove ‘^^^‘kfvire 

^‘^^^'Hon—City of JJombay Jliciticipal Act (A’ow. Act III 

Set BoMUa\ Mu.sjcjv\i AtT ... ... '*•' ' 


NEWSrAPEH (INCI7n.Mi:NTS TO OFFENCES) AOT (7ft OF 1003), seo. 3- 
Order—Forftituie of " F ' *• " ••--'-‘it'’ 

OiTcnies) Act, Jt'O-', prt . • ' , ' ■ ■ 

printing prc-sj TJBsd for ■ - ' • ' ' ' 

paper ly btj hirfotteA . . ^ , , . ■ . ' 

could bo uado under il hm(t.)a only to sacli poriiosa of tho press es were 
employed iq pnoliag iho ‘*lfcniling DcWJp.aoer. 

1>1!CMU Ki.iiiMin I’liAOKr , /mw ’ ... ... ( 1000) 31 I'M- 

.illSA^IJIlA — Tiiilii: — Arrcat. n/cajj .i/Zoirtinff , suil .t) r.enr;? — .-I.' 
(A I nj is:;), .W. ;/, Art,. 131. <Ji 

A>C Li'llIATJi.A /,(T ... ... .. ... 


8 



UTJISAl^OE— Jfunicj^jaZ Commianoner^Negleeted premUss-^Notiee 
nwitanee—UagitiraUt dUcretion—Citv ^3omlav Munieinal Mi 
HZ of 1888), see. 377. 

See Boiibit Uunicipal Act m* 


to remove • • 
{Bom. Act 

... ^46 


PENAL CODE (AOT XLV OP 1860), beo. ^2^-^Criminal Protedvire Code (Act 
V of 1898), tees. 109, 123, 5d7— Concurrent aentenees — Consecutive sentences. 

See CaiMiNAL Peocedcbe Code ... ... ^ 


PRESIDENCY SMALL CAUSE OOTTETS ACT (XV OF 1832), arcs. 37, S8- 
.j- o. j.« f tingle Judge — Powers gf Full Court 
■ i Appellate Court— ’Presideneg Small 
\ *■ * \ 38.J "Wliere ft sanction to prosecute 

naa ueeu grauieu uy a J uugu ox tne rreaidenc^ Small Causes Court at Bombay, 

, a Full Court of that Court has no power to reroke the sanction. 


32& 


Per CBAlTDATjjtKAli, J. The langniyie used in sections 37 and 38 of the 
Presidency Court of Small Caosea Act (XV of 188i) does not appear to be 
appropriate for the purpose of conferring appellate jut isdiction upon the Fall 
Court. 


Per Batcbelos, J. The jurisdiction conferred by section 38 of the Act is 
not appellate, bat re^ulonal only. ^ 

Shxvlal PafiUi, In re ... ... ... (1909) 34 Bom. 3lG 

PRINCIPAL AND AGENT— CenelrucKow of Confraef— Jsdian Confrarf Act 
(XIT qf 1872), fi€cr. 316*21C— vtyenf appointed to sell goods buying them on its 
own account.} Section 2lG of the Indum Contract Act is motely eoahhng and 
.t.. -I .t •... t . — *••• -r'll the benefit of the 

. * ’ > sgeat, without the 

' . . . . • • m his own account, 

' • . . . • " eierrise that right 

( oc not. 

The law is that wbero a party elects to adopt a transaction, ho must take 
its benefit with its burden. He cannot, as is esid, *'botb approbate and 
reprobate " But both the beae&c and the burden must, foe that purpose, bo 
' attached to and incidents of the transaction which tho principal Im siSrmod 
by election. 

Where an igent appointed to sell his principare goods for a fixed price buys 
them on bis own account without tho prenout consent of the latter, it is 
competent for the principal either to npudiste the traassclion under the ctreum. 
stances mentiomd in section 215 of the Contract Act or to affirm it. Ilheelects 
to affirm, the principal will bo liable to pay to the agent such charges only 
as are incidents of the transiction of purchsse, that u, sach *b tho reador 
under the contract would hare been liable to pay to tho purchaser, beesuso what 
is affirmed is tho rflation ofrendor and pnrriiaser. But if those chsrgJs fra 
annexed by the tetioa of the contract to the agency, so u to regulate the rtUtirn 
of principal and ^ent as distinguished from the rola i ja cf Tcnior and pur- 
chaser, the egent is not entitled to recover them. 

Salomomt v. Pender (1805) 3 H. & C. C39 and JnirrcJ T. Psnng ^ C>. 
1[03) 2 K. B, 635, referred to. 

JoicaiKsoK c. hltauJt* VaiuatBesa ... (l&'.'9)S*Bo.'. '5 

rAKOTION TO PROSECUTE— On/ir <ir.i.trd iy <■/ f." 

Court to Tttoie the san^lcu-^FttU Court not on .t//>ff/-i'# Coar<—/^rrf*-»»ry 

0 B ICO— t 
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V. Jagannath^K Thoro can bo no gift of immoveable property 
except by a registered instrument, signed by or on behalf of the 
donor and attested by at least two witnesses. (Section 123 of 
the Transfer of Property Act). There being no such instrument 
in support of the respondents’ title, the right they have set up 
in answer to the appellant’s claim must be negatived. 

But it was urged before us by their learned pleader that the 
transaction, evidenced by the documents relied jupon by the 
respondents in support of their rights, was in the nature of 
a relinquishment by Sarvottamrao of his right to the assessment 
leviable on the dAdra holding; that, as such, it could bo proved 
by the Anujni/ajpalra (exhibit 80) which did not require registra- 
tion, since it was not a deed of transfer but was an order 
addressed by Sarvottamrao to his own ofBccrs, and, as such, 
containing an admission of the reliaquishmcnt. No doubt the 
effect of the grant of the right to assessment leviable on the 
dhara holding was that the owner of the right, so far as ho was 
concerned, relinquished it in favour of bis grantee ; but all the 
same it was a transfer of the right. Tho fact that the grantee 
of tho right happened in the present case to be tho person liable 
to pay the assessment was a mere accident. After the grant he 
could hold and deal with the right separately from the dhara 
holding. He could sell or mortgage or transfer by way of gift 
the latter right, reserving to himself tho former. It was a 
transfer of tho right to assessment by Sarvottamrao to tho 

respondents as a bounty or reward for services rendered and to 

bo rendered. Such a transfer cannot bo made except in tho 
manner provided by the Transfer of Property Act. 

That being the legal aspect of the transaction, section 55, 
clause 6, sub-clause (5), which relates to a sale, lias no 
application here. 

The decree of tho Court below must bs varied by striking out 
from it the direction as to tho payment by tho plaintiff of 
Us. l,032-13-0 within one month from the date of the decree. 
In other respects the decree is conGrmed. Tho respondents tq 
pay to tho appellant the costs of this second appeal. 

JktfTce cjrifJ. 

%. t. 


190r. . 

UAcniTsio 

V. 


SlOO-l 


m (iss?) r. 
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1909. 
July 37. 


OBIGINAL CIVIL. 


Se/ore Mr. Justice Ckandavarhar and Mu Justice Seaton. 

N. JOACHINSON asd othebs, Appsilists and PLiiKinrs, e. 
ilEGHJEE VALLABHDAS, Respokdexp akj> Dbfesdaxi.* 
rrlneipal cnrf Ageni^Construction of Goniract^Indian Contract Act 
{IX qf 1672), tections 3J5-216^Agent appointed to sell goods buying them 
on his OKn account. 

Section 216 of the Indian Contiact Act merely enabling and confers upon 
the principal the right to claim from his agent the benefit of the transaction 
to which the agency business related^ where the agent, irithont the knowledge 
of the principal] has dealt with the hnslness on his own acconnt, instead of on 
nceonnt of the latter. Tlie principal is free to exercise that right or not. 

The law is that where a party elects to adopt a transaction, ho must take 
its benefit with its burden. Ho cannot, as is Paid, “both approbate and 
reprobate.” But both the benefit and the btixden most, for that patpose, be 
attached to and incidents of the transaction which the principil has affirmed 
by election. 

'Where an agent appointed to sell his principal’s goods for a fixe<l prico 
bnys them on his own account wilhont the previous consent of the latter> it is 
competent for the principal either to repudiate the transaction under the 
circumstances mentioned in section 216 of the Contract Act or to affirm It. If 
ho elects to ofilrm, tlio principal will be liable to pay to the agent each charges 
only as are incidents of the tnuiFaction of purchase, that is, sneh as the 
vendor under the contract would have been liable to pay to the purcliaser, 
because what is affirmed is tlio relation of vendor and purchaser. But if those 
chaiges arc annexed by the terms of the contract to the agency, bo as to 
regulate the relation of principal and agent ns distinguished from the roUMion 
of vendor and purchaser, ths agent is not entitled to recover thorn. 

Salomont V. PendcrOJ and Attdreice r. Hamay referred to. 

The plaintiffs, namely, N. Joochinson, J, Joachinson and S. 
Joachin.son, all resided in Hamburg and did business as 
merebanfs in Bombay in the name, style and firm of Mes-srs. 
Worman and Co, by their constituted attorney Emil Schumacher. 
Tlio defendant was n seed merchant carrying on business in 
Bombay. 

. On the 3rd of April 1907 the defendant signed two documents 
(exhibits B. and D.) purporting to bo contracts of sale addressed 
to the plaintiffs in respect of £00 nnd 100 tons respectively of 

, • Arp<‘a! Ke. 65 of leo'. Suit Ke. COO cl J W. 

(J) (IK:) 3 n. i C. C39, (2) (I903j 2 K. H. C35. 
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Bombay cotton seed at the price of I03j. Od. pot ton 0. 1. F. 
(costs, insurance and freight payable by the defendant) less 
2 per cent, at fixed exchange of 1j. ifyl. The two contracts 
were in the following forms : — 


To 


“.Po/nfcfly, April 5rd, 1907. 
Conlraet of Salt iVi. 90. 


Hesstg. IVorman ami Co , 

Bomtay. 

Dear Sir, 

I (wo) licrowUli confirm tlie foUowioj? sale tlirougli you on the terms anil 
conditions mentioned herein (lOO) one hundred tons Bombay cotton seed f ji. g. 
Prices 103ff. Orf. per ton C.I.F. leas 2 por cent* \ 

Shipment to Hull j-Exchange 1*. 

„ in May 1907 J 

InsurancQ as usual. 

Payment against Hate's receipt. 

Eematks j— As per London Incorporated Od Seed AasocUtien," 

“I (Te) heroffitb confirm tho foUoiriogaalo through you, on the terms and 
conditions mentioned herein 


“I (we) guarantee to the buyers the wcighle, quality and sound condition 
at the port of delirety and I (we) bind mj-self (oureeircs) to pay any claims 
for short weight or difference in quality or any other claim for any cause 
whatsoever, which the agents or buyers In Europe may bring against or 'on 
account of the goods or shipment immedlstely on demand, and 1 (we) agree to 
accept your or your agonVe reports, decisions, accounts, final ioToices and (or) 
other vouchers as correct and conclusive and binding upon me (cs). 

“HVith reference to this contract it is mutually arranged that no weighing 
or superintending charges should be chargod but only arbitration charges and 
allowances (if any) and short weight (If unyV 

In pursuancee of these contracts Ihc dcfcodant handed over 
to the plaintiffs mate’s receipts duly endorsed for 300 tons 
cotton seed shipped by him to IIoll and the plaintiffs paid 
Bs. 17,000 against the receipts. On the Ist Juno 1907 hills were 
made out under the terms of the contract and the halanco 
due to the defendant of Its. 3,102-5-0 was paid to him on the 
Srd Juno for which he govc a receipt in full payment, 

The goods arrived at Hull on tho 5lh July and on the lOth 
August tho plaintiffs informed Iho defendant that Uiey had 
received a telegram from home that an allowance of S.s 9A a lea 


19C9. 
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had been awarded by arbitration in respect of the 200 tons and 
6^. 9(h in respect o£ the 100 tons. To this the defendant replied 
on the same day as follows:— ’ ' ■ ■ 

“It is very astonishing to note that both tho said sliipmenfs are of one and 
the same quality and same marks and yet the allowances vary ; in the first it is 
Gs. 9(?. and in the other it is 8r. . Wa think either you have misunderstood 

the telegram or there is sometluDg esttaordinary in sampling the shipments 
for arbitration, because neatly 8,000 tons of the same mark and to the same port 
were shipped and almost all with the exception of very few passed witlioat 
any allowance, and in the said few a trifling allowance, ranging from Gd. to 
Is. 9d. per ton was awarded. 

“ We cannot agree to the awards stated by you and therefore lequcst you 
to wire your home firm to attend on the spot and ro-samplo the whole of both 
the lots and have a'sarvey^held over same or to appeal against the said awanls 
after rc'Sampling tbe same. , ’ 

“Wcwonld like to nominate our enrveyofs and you will please let us know 

at once if you’^have any objection thereto." 

The plaintiffs’replied to this on the 12th August as follows 
**Iu accordance with your letter of August 10th,' which wo Lave just received, 
we have sent a cable to our agent instructing him to rc'samplo and to appeal 
against the awards on your two shipments of cottoo'seed.” 

The plaintiffs* agent at Hamburg cabled ’ on the l-lth August 
saying >- 

“ Shidl wc appeal against decision, fee A 21 each case, re-sampHng impos* 
eiblc, telegraph at onco, am wailing in telegraph office." 

This was communicated to the defendant on the loth August : 
and not having received a reply the plaintiffs sont their represent* 
ative Mr. Unvalla to the defendant j and after the interview they 
wrote saying : “Wo take note of your instructions to cable home 
for appeal, w'hich has been done.’* To this the defendant return- 
ed the following reply : 

“In Iho interval between...... (your) two letters your rcpicscnlalivo liad seen 

us, to whom wo gave instructions that under any circumstances resampling 
must bo done, crenof tbo remainder, if i>art is consumed, and it appears tliat your 
second letter is ineomplote or you do not ngrec wIUi the clear iaatructioii*. . • • 
Wo Uicrcforc again lay that whatever shall bo done without ro-sampling tldli 
not bo blading upon us." 

Further correspondence look place between the parties, which 
Unninated with the plnintiffa* letter of the 25lh August, whcrciti 
they slated “ appeal has terminated unfavourably, awards con- 
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firmed And the defendant replied to it nest day saying “If 
the appeal is carried out without ob^ivancc of the instruction . . . 
its decision is^iot at all binding upon us." 

On the 19th September the plaintiffs sent to the defendant final 
accounts for shortage allowances, fee, &c., in respect of the two 
consignments. Tho ’defendant declined to pay and asked for 
inspection of document. 


1900. 

JoAcnnrsoK 

r. 

Meoujee 

VAtLABllDAS. 


On the 17thNovember tho plaintiffs filed this suit to recover the 
shortage allowance, &c., from the defendant. The defendant con- 
tended in his written statement that the plaintiffs as agents of the 
defendant had not carried out his instructions os regards tho re- 
sampling and therefore he was not liable. Without prejudice to this 
defence Rs. 800 were paid into Court at the rate of 2 j. fid, per ton. 

As Hr. Schumacher, the plaintiffs* constituted attorney in Bom- 
bay, who had transacted this business with the defendant, was 
about to leave India, he was examined de bene esse on tlie 22nd 
February 1908. In cross esamination he said r— 

“ I Was the principal in the contract. It was an ont and out sale t© me, 
Tbis is the first time 1 bare stated to the defendant that it was an out and out 
sale to me." 

Tho defendant then alleged that the plaintiffs, according to this 
evidence, were making out a different case to that set out in their 
plaint, namely, that they were suing os principals and not as 
agents, and obtained leave to file a supplemental written statement, 
wherein he contended that the plaintiffs were bis agents for sale 
being remunerated by a commission of 2 per cent., and wero 
therefore bound to account to him for all their dealings with the 
said goods. Ho denied the goods were sold to Ibo pltdnUffs, ns 
contendedby Mr. Schumacher, os such contention was entirely 
contrary to tho terms of the contract and inconsistent with tho 
whole course of business between himself nnd plaintiffs and with 
the usual course of business between nicrcbants and commission 
agents in Bombay. Ho counter-claimed for an account and asked 
for the suit to bo dismissed. 

The cause was tried by JIacleod, J, 

Tho learned Judge held that the contract goods were short in 
weight nnd of inferior quality when they arrived at Hull : that tho 
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plaintiffs did cany out the defendant’s instructions in obtaining a 
fresh survey of the goods ; and that the plaintiffs vrere acting under 
the said contracts as agents for sale of the defendant and were 
bound to account to the defendant for all their dealings in the said 
goods. The suit was, therefore, dismissed. 

The learned Judge, in the course of his judgment, remarked as 
follows 

“ The evidence shows that it ia the practice for export houses in Bombay to 
rcceire offers from their correspondents in Europe, without mentioning the 
namo of the offerers, and the defendant certainly understood that ho was 
accepting certain specific offers leceircd from Enrope by the plaintiffs* 
Although the plnintifEs knew they were as a matter of fact buying on their 
own account, they held thcmselrea bnt as agents in the centracts they signed 
with the defendant, and they cannot now be allowed to aiy that they were 
acting as principals in the transaction*. As 92®ut5 they were not entitled to 
make any profit beyond what was contained in the contracts and as 
they sold at higher rate they arc bound to account to Iho defendant for 
the excess. To hold otherwise would be to give an interpretation to tbe 
contracts which the words of the contracts cannot possibly bear. Tbcje is »o 
ambiguity about the wording of the contracts and the ordinary rule of 
construction applies that the grammatical and ordinary sense of tbe w-erds 
must be adhered to unless that would lead to some absurdity or soma 
inconsistency with the rest of the • instrument : Gray v, JPear»o». (1857) 
0. H. L. C. 106 } CaXeionian Sailieay Company t. liorth Srittt\ Jfaificffy Cc-i 
(1831) C App. Cas. 131. 

'* If I giro the words ‘ confirm tho sale through you ' their ordinary and 
popular meaning, 1 cannot possibly hold that plaintiffs were purchajcn- 
But it may be said that this is & mercantile contract and that these words 
have n special rocrcantne meaning. To support (lus contention there must 
Ijc eridence , In my opinion, defendant contracted to ehip through tho 
plaintiffs certain goods at a filed price less 2 per coot. C. I. F. for a ccrlam 
ehipment to a fixed port for dclircry to an unknown buyer. Plaintiffs 
contracted to pay the price fixed against mate’s receipts in Bombay* As 
the plaiatifiB did not lake over tho goods in Bombay or inspect them, defend* 
ant guaranteed to the buyers weight, quality and souod condition at tbJ 
port of delivery and bound himself to pay any claims for short weight or 
difference in quality or any other claim for any eanso whatsooTsr which 
the agents’ buyers in Europe might bring against or on account of ths goods 
imactlUtcly on demand and agreed to accept plaintiffs’ and plaintiff*' 
reports, dccbbas, accounts, flnaj inrolcc*, and other invoices as correct and 
lotcln-jve end binding opoa him. Tho pUintiffs took tho risk of tho layers 
Jjot laklDg dclirery lutes the »1 cWM IhrougU then they could not derive 
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any profit by delivering at a higher price. The defendant trusted to the 
plaintifia eeUing his goods at the rate he ttos paid in Bombay and no donht 
if an allo^anco of 25. or 2r. 6d« had been awarded on Uicso 300 tons, he 
wonld have paid that Trlthont makii^ any in^uicies. If a tnUnnderstandlng 
ahotitre*sampltng andappcaling had not oceorred. he might still hare paid 
the allowance's. The fact that plaintiffs Iiad realised higher prices wonld 
in the ordinary course of events never be rovcaled except by means of legal 
proceedbgs, but if plaintiffs contracted as agents, they cannot get rid of 
their liability to account arising from the contract. 

“ If the plaintiffs claim to he the purchasers in Bombay contrary to the 
express wording of the contract, their claim on the defendant’s gnsrantee 
must fall, as that guarantee was given on the nndershnnding that plaintiffs 
were acting as agents.” 

The plaintiffs appealed. 

Strangmottf Advocate General, and I^angt for the appellants, 

It is quite unnecessary for the Court to find what was tlie 
relationship between the parties, the only question is whether 
or nob the plaintiff is entitled to an account* The lower Court 
gave the relationship a name and said that certain incidents 
flowed from it. See Jenhlns, C. J.'s judgmentin PeulSeier v. 
CAofalal^K It is impossible in Bombay to say what the 
. relationship is. There have been three previous dealings between 
the patties two of which were put through and on© settled In 
neither cases were accounts demanded. Our first submission is 
that we must get a decree for whnt we have claimed. 

There is no doubt that we have acted They admit 

“to” and “through” in the controct ore the same. The 
plaintiff is entitled to say “ 1 am ready to account for what I 
have done.” 

As to the contract itself the heading is * Contract of Sale.* VTo 
say the 2 percent, is discount, they say H is commi&don. Vlicn 
the goods get to European ports they arc surveyed, if the survey 
is disputed there is arbitration and an appeal : see rules. Tlic 
defendant has according to the roles to accept nil reports, etc. 
V'e undertook to pay all weighing ond superintending cliargcs, 
these amounted to 9d. in the ton, •>., | per cent. Therefore if Ibe 
2 per cent, is commission it is at once redneed to li per cent. 

0> (19?i}30Bma.]. 
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"Wo also pay in England 2i per cent, discount and something 
must also ho allowed for brokerage^ therefore we would have 
been working at a loss. The whole difficulty in the case arises 
through the word through to the contract^ The word does 
not necessarily imply an agency. 

The finding of the lower Court only comes to this that the 
defendant thought that the plaintiff was an agent. Their own 
broker’s evidence does not bear out their contention. 

The conclusions to be drawn from tho evidence aro : — 

(1) The plaintiffs treated themselves ns principals. 

(2) The plaintiffs never held themselves out as agents. 

(8) It is admitted that the defendant’ never asked for accounts. 

(4) Tho question of agency is an afterthought as witnessed 
by the original written statement and the fact that the moonim 
is not called. 

(5) It is immaterial which word is used through V or “ to.” 

(G) Accounts under such contracts aro never asked for. 

If tho Court comes to the coacloslon that wo aro agents wo 
must account. If they waive their right to accounts we must 
have our decree, Tho defendant’s election doos not prcjiulico our 
right on tho other issues. 

Jardinc (with him Itohertson), for tho respondent. 

Thero is a question of the lond fide$ of tho plaintiff : wo were 
induced to enter into this contract because wo thought ho was 
our agent who had no adverse interest. Tho facta show that ho 
had adverse interests. They cannot say wo have tried to ovado 
paj'incnt. They say Ihcto is no need to define tho relationship 
of tho parties ; tho Court will look at tho contract itself. Can 
tho Court treat tho word “ through ” as of no account. If you 
want an agent you say you do a thing " tlirough ” him. 

[CirAKD.vvAUKARj J. !— You don*t deny that evidence to tlio 
contrary may be given ?] 

No evidence was mlduccd beyond the statement nmdo in cross* 

examination by the plaintiffs* constituted attorney; wlint was tlio 

object in putting in tho word ** through We eny you cannot 
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say through ’Ms same as to 'Msec the heading « contract of 
ealo^' and the counterpart which says "gale through us.^' 

The defendant pays freight insurance and costs. Why should 
wc pay the costs if they are out and out purchasers. The 2 per 
cent., we say, is commission. The plaintiffs never wanted to give 
evidence as to the meaning of tho 2 per cent. . Schumacher says 
it is a custom to deduct 2 per cent, discount but no custom is 
proved. 

They now say the relationship is a complex one but wo were 
not asked to meet that case in the lower Court. They held 
themselves out as agents both by the conversation we have 
alleged and by placing the contract before ns. 

Siratiffman in reply. 

Our points are 

(1) Is it necessary to define the relationship ? 

(2) If so, has agency been made out ? 

(3) If agency is made out to what relief arc the plainliffa 
entitled ? 

As to (1) the relationship was not defined in Paul Peier v, 
ChoiaJal ^'^^ ; there os here the plaintiff said that on the form of 
the contract there was a contract of vendor and purchaser end 
the defendant contended that it nos an agency contract. Tho 
whole point is whether there is a liability on behalf of the 
plaintiffs to account. The evidence shows there is not. The 
defendant says he never asked for accounts. It is the wrong way 
to approach the case to trv and bring this complex relationship 
under the head of agency. 

On the question as to whether or not agency is made out. 
They say they were induced to enter into the contracts because 
they thought the plaintiffs would get the best price for them 
from England. But see the bioker’s evidence. Tho dcfvndant 
never suggested that he did not get a fair rate. He could not do so 
because ho knew well what the rates were ns Jjc was di-aling in 
the same goods with Sassoon and others. Tliafc is nil the fc' i‘h nco 
There can bo no question of prejudice here. It I'l qnite im- 
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1009. material ■whether the plaintiffs were acting as principals or 

JoAonufsow agents. Therefore on the question of agency we say (i) the 

liMUJFs Court cannot be ashed by the defendant to hold agency in view 

VALr-Aunois. of his first written statement and of his letter of 1st January 

1908 where his attomies write "you contracted to purchase 
from our client (ii) no stress should he laid upon the word 
through” in view of the defendant's own admission that 
“ through ” is the same as "to”, (iii) no accounts were asked 
for in the previous dealings and it is not the custom to demand 
accounts, (iv) if this is agency out benefits would bo nil. 
As to (i) they say it is hard to hold the defendant to a slip, hut 
^Yhy is the Moonim not called to explain the slip f 

(31 But if agency^ is made out to what relief are the plaintiffs 
entitled? The lower Court says none under section 236 of tho 
Contract Act, They rely on Section 236 

applies only to executory contracts. Section 215 does not apply 
to this caso as there is no dishonest concealment established or 
that tlm dealings of tho agents have been disadvantageous to 
the principal. The defendant can only say that ho is entitled 
to an account of our profits. 

Cii4NDAYAtiivA,R, J,; — The first question argued on this appeal 
whether the relationship constituted between tho appellants 
(plaintiffs) and tho respondent (defendant) by the tw’o contracts, on 
which tho suit was brought, was ono of agent and principal, or of 
purchaser and vendor. Both tho contracts are in writing, and, 
judging from their terms alone, the conclusion is, I think, inevit- 
able that tho appellants accepted under them the business of 
agency to sell the goods for and on behalf of the respondent. 

Each contract begins with Ihcso words ”Wo ”, (f. r., respond- 
ents), herewith confirm tho sale through you ■” (f-tf-, appellants), 
words which ate apt to convey tho meaning that tho latter wero 
appointed to sell for tho former. There is an'admission, however, 
by the respondent in his deposition that " sale through you ” and 
Kilo to you " mean the same thing ; and in his solicitors' letter to 
the appollanls, exhibit A H, tho goods forming the sniject-mattet 
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of another’contract arc referred to as having been sold to the 
appellants. We must, therefore, look at the other terms and 
language of the contract to find the clear intention of the parties. 
Each of the contracts was on c. i. f. terms, that is, the respondent 
as vendor agreed to be liable for costs, insurance, and freight. 
The rale of exchange was fixed in each by the agreement of the 
parties. Each of these conditions may be as consistent with the 
relation of principal and agent as with that of vendor and pur- 
chaser, There is, however, extraneous evidence in the case^ 
adduced for the respondent to show that these two terms are 
incompatible, according to the usage of trade, with the latter 
relation and mark an agency business. That evidence has carried 
weight with the learned Judge in the Court below. Each of 
the two contracts in dispute shows that there was a deduction of 
2 pec cent, in favour of the appellants from the purchase money 
advanced by them to the respondent and the latter has led 
evidcnco to prove that this 2 per cent., according to commercial 
usogO; is treated as commission, tiiough it is sometimes spoken 
of and described in a written contract as discount. This 
evidence also bos been believed by the learned Judge. To all this 
evidence of usage the objection urged before us on appeal is 
that no questions as to usage of trade w'crc put to Mr. Schumacher, 
the appellants* constituted attorney in Bombay, during his 
cross-examination. But the circumstances under which that cross- 
examination had to be made arc Butficient justiGcation for the 
omission complained of. Jfr. Schumacher had to be examined 
de iene e$ae before the trial] commenced and issues were raised, 
because he was leaving for Europe. At that time the respondent 
had no distinct intimation that the appellants were going to set up 
a case of purchase under the contracts on their own account. In 
the course of his cross-examination Mr. Schumacher set up that 
case for the first time ; and the respondent has sworn that at that 
time ho was at Calcutta and could not, therefore, give iastructhas 
to hU counsel os to the new case unexpectedly set up. Under 
these circumstances wc cannot eliminate from the case the evi- 
dence as to usage. It was open to the oppcllants to ask the learn- 
ed Judge to postpone the hearing for the purpose of examining 
Mr, Schumacher by commission on the points ns to trade usage. 
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But even if 'wc exclude all tliis evidence from our consideration 
and confine ourselves to Ibc language of the Avritten contracts^ 
■u'liat is tho result t The facts that the contracts vrere on c. i. f. 
termsj that a rate of exchange ■v\'as fixed hy the agreement of the 
parties, and that two per cent, was deducted from the price psid 
for the goods may be, as I bave already observed^ as consistent 
with the case of the appellants as with that of the respondent. 
And if that had been all the language of the contracts, we might 
have construed them in favour of the appellants. But it is, in my 
opinion, difficult to do that in face of the language of the para- 
graph iu each of the contracts, which begins with the respondents 
granting “ to (he httyen the weights &c.*' and ends with the 
respondent agreeing to accept the appellants* or their agents * 
reports, decisions &c., as correct and conclusive and binding 
upon * him. There is (in my opinion) here a studious distinction 
made between the appellants as parlies to the contract and “ tho 
buyers.''’ Ifad both the parties intended “ the buyers" to bo iho 
same os the appellants, there was no need of distinguishing bet- 
ween tho two. And this distinction becomes still more marked 
when wc have the fact that one term of tho contract imported into 
it by the incorporation of the contract form of the Oil Seeds As- 
sociatiou (Ex. C) was that it should bo deemed to have besn made 
in England or to be performed there, implying that the buyers 
were not here but were foreigners living abroad. It could not bo 
^aid that the appcllonla were not here. They formed a trading 
irm carrj ing on business in Bombay by their constituted attorney, 
Ir. Schumacher. This conclusion is further strengthened by 
another fact. After the goods shipped by the respondent had 
their destination, the appellants wrote to the respondent 
t at buj ers ' complained bitterly of the quality of the ship* 
ments, (Ex. T), implying that the buyers were people distinct from 
t em (appellants). I agree, therefore, with Alnclcod J. in the 
cone usion of fact at which he arrived in tho case, holding that 
un cr t le contracts in dispute tho appellants had become agents 
of tho respondent to sell his good-s. 

t bu^CAcr, urged before u.s that, assuming that an agency 

is established, the evidence on record proves beyond doubt that it 
s\as not, according to u.sage, an agency to sell and to account 
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No doubt there is evidence to show that in the case of such 19 C 9 . 
contracts no accounts have been called for. The respondent bad "joIcmKs^ 
three previous dealings with the appcllanU in each of which the MzaiwiB 
contract was of the same nature as the present. The first was VAiLisHDis. 
settled by payment of differences ; in the other two there was no 
accouRtiu" by the appe]?ants and no inquiry by the respondent 
whether the goods had been sold by the former at the contract 
rate or for a lower or higher price than that. Similar dealings of 
the respondent with E. D. Sassoon & Co. and David Sassoon & Co. 
have hitherto ended without any account having been demanded 
or rendered. 

But the respondent and his witnesses have given an explanation 
which to my mind is satisfactory, besides that it is not met by niiy 
evidence to contradict it. The explanation is that the contract 
in such'cases is invariably made ** against price offers”; the sale 
being in all cases at the rate fixed, there is no necessity for an 
account ; but that there may be a cose for accounts is contemplated 
by the terms of the contract itself. In each of the contracts in 
dispute the respondent agrees to accept ns conclusive and binding 
upon him the appellants' or their agents' accounts. 

The agency sot up by the respondent being established, the next 
question is one of law. It is admitted that the goods shipped from 
hero under the contracts were bought by the appellants themselves, 
and not sold to others for and on behalf of the respondent. Upon 
these facts ifaclcod J. held that the appellants, having acted in 
breach of their ugcncy, were not entitled to the charges 
to recover which ilio appellants bod brought the suit. It 
is argued that, upon the facts found, the respondent can claim, 
according to section 21 G of the Indian Contract Act, no more than 
that the appellants should, as agents, account for the profits they 
may have made from the transactions, but that the respondent 
cannot deprive them of the right to the charges incurred by them 
Under the written contracts. Section 216 is merely enabling and 
confers upon a principal the right to dalm from his agent the 
benefit of the transaction to which the agency business rclafcd, 
where the agent, without the knowledge of the principal, has 
dealt with the business on his own account, instead of on account 
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of the latter. The prindpal is free to exercise that right or not. 
Mr. Jardino for the respondent' relied, in support of 
Macleod J.'s decree dismissing the appellants* suit, on section 236 
of the Indian Contract Act; hut the learned Advocate-General 
urged that that section applied only to executory, not to executed, 
contracts. Section 236 can have no relevancy here on either 
construction of it. Wo have in the present case a dispute between 
a principal and kii agent j section 236 contemplates a dispute 
between two persons, one of whom falsely professed as agent of 
a third party to deal with the other. It is section 216 of the 
Act which has a heating on the case. It provides that— 

**lf an agent deals on his own account in the business of the agency* with* 
out first obtaining the consent of hia principal and acquainting him with 
all material circumstances which have como to his own knowledge on the enh- 
jeefc, the principal may repudiate the transaction, if the caw shows cither 
that any material fact has bwn dishonestly concealed from him by the agent, or 
that the dealings of the agent hare been disadrautageona to him.*' 

The learned Advocate-General argues that where there has been 
no repudiation, that is, where the principal has, as in the present 
case, elected to affirm the purchase by the agent to himself, it is 
not open to the principal to retain the benefit of the purchase by 
pocketing the price he has already received and declining at the 
same time to hear the burden of the transaction, that is, to pay to 
the agent the sums which he has expended for the transaction and 
which the principal has under the contract rendered himself liable 
to pay. 

Now, the law, no doubt, is that where a party elects to adopt a 
transaction, he must take its benefit with its burden. He cannot, 
as is said, both approbate and reprobate.** But both the benefit 
and the burden must, for that purpose, ho attached to and 
incidents of tho transaction which the principal lias affinued by 
election. 

In the present case what is affirmed is the transaction of 
purchase by the agent on his own account. Wlicthcr tlic 
arbitration charges and allowances, which the appellants seek to 
recover from Iho respondent under tho two contracts in suit, 
incidents of and nncillarj' to that transaction or to tho contract 
of agency is a question which must depend upon tho construction 
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of those contracts. To my mind it is clear that those charges and 1903 . 

allowances are annexed by the special agreement o£ the parties "joicoissot 

to the contract ot agency ns distinguished, in the written ,, '• 

contracts, from the transaction of purchase. One part of the ViiLABnois. 

written contract is that the respondent as vendor accepts through 

the appellants (as his agents) the purchasers* offer to buy for the 

price specified in the contract. The other part is the term by 

which the respondent binds himself to his agents (the appellants) 

to pay to them the arbitration charges and allowances including 

short weight. The two parts are severable and contemplate two 

distinct liabilities. The fair inference, derivable from the words 

of the condition as to the charges and allowances in dispute and 

from the context in which it is introduced into each of the two 

written contracts in suit, is that it attaches to the agency, not to 

the purchase. The words are " with reference to this contract 

it is mutually arranged that no weighing or superintendiDg* 

charges should bo charged but only arbitration charges and 

allowances (if any) and short weight (if ony)/^ This mutual 

arrangement is between the respondent as principal and the 

appellants as his agents. This term bos nothing to do with, but is 

independent of, the purchaser contemplated by the contract. If 

the agents substituted the character of purchaser for that of agent 

with reference to the goods, the condition disappeared with the 

latter, and no burden was left for the respondent (o bear. 

It cannot bo fairly contended with reference to the two 
contracts in suit that the utbitralion charges and allowances are 
not in the nature of remuneration for the agents^ services but 
that they are expenses properly incurred for completing the sale 
and form part of the transaction of purchase affirmed by the 
principal. They might have been so if Iho written contracts had 
been silent; but hero the patties have provided for the matter in 
express terms and imposed the burden as a condition of the 
principaUa liability to bis agents. 

The reasons for that express agreement are not pure specula- 
tion. The arbitration bad to be in a foreign country where the 
respondent could not personally bo present to loob after bis own 
interests in tbo matter, Had bo dealt with the buyers direct he 
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would -.liavo said : You are at the place of arbitration and can 
look after your own interests. I cannot. You must, therefore, 
agree to bear the burden of the charges and allowances/’ And 
probably the purchaser would have agreed. But rather than 
bargain in that way with the purchaser, the respondent let him 
off and bargained with the appellants as his agents and chose to 
bear the burden, because they were appointed' and trusted to 
protect his interests at the place of arbitration. If the agents, 
notwithstanding that condition, of their own wrong converted 
themselves into principals and bought the goods on their own 
account, the transaction when affirmed roust be construed as one 
in which, as between the vendors and the buyers, the latter had 
agreed to hear the burden of the charges and allowances. That 
is the legal aspect of the case presented by the proved facts and | 
Burrounding circumstances of the transaction. 

This view of the law is supported by the authority of two 
decided cases, which I was able to find after we bad heard argu- 
ments on appeal. In V, followed in Andrstei * 

V. Jlatnsa^ ^ the question for decision was the right to 

commission of an agent, who, without his principoPs consent and 
knowledge, had dealt with the business of the agency on his own 
account. But the principle, on which the decision in either case 
turned and the right in question was negatived, is broad enough 
to cover the present case. In Salomons v. Pender^^^ Pollock 0. B. 
said : — 


“ITo aatliority has been adduced for a departure from tho goocrnl principlii^ 

governing eucb a case, and tho a^umeot has failed to convince me that a person 
can in the same transaction buy in the rharaclec of principal, and at the same 
time charge the seller as his agent. I cannot agree that, because the seller has 
chosen to abide by the sale, he is therefore to be held to have acknowledged the 
claims of tho plaintiff both as agent and purchaser.” 

Bramwell B. said : 

It is true that the pluniiff may have derived no material advantage from 
the interest whioh ho has acquired in the premises ; and that the defendant has 
had the beoefic (if it be one) of tha plaintlfTs services. But the defendant is in 
a position to say ‘ vhat you have done has been done as a volunteer and docs not 
come within the line of your duties as agent*.” 

0) (18C6) sn.tiC. C39. 
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So also, Martin B. — 

** Hr. BotiU has contended, that ae the sale vttts not rescinded there U a 
subsisting contract to pay the commission Bat that seems to me to be a 
fallacy.' The engagement to pay a commission to the plilntiS is quite distinct 
from the acceptance of an offer to hny the land.** 

And then he cited Story on Agency: “In matters touching 
the agency, agents cannot act so as to bind their principals 
where they have an adverse interest in themselves “ — a principle 
which is fully recognized in the Indian Contract Act. 

The rule of law, then, is this. Where an agent appointed to 
sell his principal*a goods for a fixed price buys them on his own 
• account without the previous consent of the latter, it is competent 
for the principal either to repudiate the transaction under the 
circumstances mentioned in section 215 of the Contract Act or to 
aflarm it. If he elects to affirm, the principal will be liable to 
pay to the agent such charges only as are incidents of the 
transaction of purchase, that is, such as the vendor under the 
contract would have been liable to pay to the purchaser, because 
what is affirmed is the relation of vendor and purchaser. But if 
those charges are annexed by the terms of the contract to the 
agendy so as to regulate the relation of principal and agent m 
distinguished from the relation of vendor and purchaser, the 
agent is not entitled to recover them. That is the principle, os 
I understand it, of the decisions in Salomons v, Petidfr^ and 
Aiidrem v. Jlamsay Co.^K As that principle, in my opinion, 
governs the present case, the decree appealed from must he 
affirmed with costs. 

Heaton, J. — The defendant in this suit sold SOO tons of cotton 
seed which were shipped by him on the S. S. Ivnight of the 
Thistle and sent to Hull. 

The intermediary in the sale was Mr. Schumacher of the 
plaintiffs* firm Worman and Co. He settled the price with the 
defendant, obtained the hills of lading, paid the agreed price to 
tho defendant, and caused the cotton seed to he delivered in Hull 
to buyers known to IfuD but not to the defendant. The shipment 
of the three hundred tons though by one steamer, was in two 

0) (1SC5) S 11. A C. C30. P) fuco] S K. E. U ^ C37. 
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lots, of two hundred tons (3,200 hags) and hundred tons (1,C00 
hags) and the two lots were delivered to two different buyers. 
The arrangement between defendant and plaintiffs was embodied 
in two written agreements, signed by defendant which are set out 
atpp. 40 and 48 of the paper book, with counterparts signed by 
"Worman and Co., which appear at pp. 12S-129. One of the 
terms of the agreements was this : 

“I/^re ^oaraatee to tte bawia ireiglitj, qcility aad soand cor.dtlif'a 
at the port of delhrerr and I/tre bind nTself/oarselvea to lay any elainis for 
abort \reight or differenc* in quality or any other daira foranTcaC5»whats>5^r, 
which the agents or bcjera in Earopj nay bring against or on seccm: cf tLe 
goods or shipnect immediately on demand, and I/wa agrei to acwpt yosr . 
or TOtr agents’ reports, decisions, acconats, finsl invoices and^^or other roniers 
as correct and eoaclosive and binding epon me/ts. 

It happened that hy the same steamer .the defendant shipped 
about 6,000 more bags of cotton-^eed (he says of the same quality 
as the 300 tons) to other unknown buyers in England through 
other firms in Bombay under agreements on the same general 
lines as those with 'W’otman and Co. 

The utmost deduction he was called on to pay for short weight 
and inferior quality in respect of these other bags of cotton seed 
was 2s. 6d. a ton. But Worman and Co. informed him that in 
respect of the two shipments of 200 and lOD tons he had to pay at 
the rate 8f. 9d. and 6?. 9d. a Ion respectively. These deducUons 
were made under the rules of the London Incorporated Oil Seeds 
Assocuation after weighment and sampling at Hull, the p'^rt of 
discharge, as provided in the contract. The extraordinary 
difference in the amount of the deductions payable, excited the 
attention of the defendant. He desired re-sampling in the case 
of the shipment of 300 tons. This was impossible. He appealed 
through Worman and Co. against the deductions: the appeal 
was fruitless. Then he declined to pay the charges claimed and 
in l^ovember 1907 Worman and Co. brought this suit to recover 
those charges from the defendant. 

He resisted the claim at first on the ground that Worman and 
Co. os his agents had failed to cany out his instructions as to rc* 
sampling and appealing. That ground, it should be mentioned, 
failed in the suit and was not sought to be made good in app®*'b 
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In I'ebruary 1908, Jfr. Schumacher found that he had to go to 
Europe shortly and desired to expedite the suit. This the defend- 
ant was not prepared for but agreed that Mr. Schumacher should 
be esamined do hone esse. This was done in February, 

The suit was heard in September. Mr. Schumacher had stated 
in his esamination that the sale to him by defendant was an out 
and out sale and that he was not defendant's agent through whom 
the cotton seed was sold to unknown buyers. After this the de- 
fendant put in a supplemental written statement alleging in brief 
that Worman and Co. were his agents to sell ; that the sampling at 
Hull was made not under his contract with Worman and Co. but 
under other contracts between Worman and Co. and buyers in 
England, with which contracts defendant had no concern and 
under which he incurred no liability ; and that Worman and Co, 
were bound to account for all their dealings with the goods. 

In the suit the controversy turned on two main points which; 
briefly put, amount to this— 

(1) Were the sampling and the appeal binding on tbo defendant ? 

(2) Wore Worman and Co. agents to sell or buyers out and out f 

Tbo first controversial point was decided against defendant ; tbo 

second in his favour. 

Thereupon, this was the position. Under the contract between 
the plaintiffs and defendant the latter was bound to pay the de- 
ductions claimed. But the plaintiff had not octed under the 
contract, he had set it aside for ho had bought for himself, not 
acted as a commission agent, and consequently could not claim 
under it. In the result, Jlaclcod J, allowed the defendant to 
elect whether ho would take a decree on the fooling that defend- 
ant and plaintiffs were principal and agents or on the footing 
that plaintiffs were buyers out and ont,ihad set aside the contract 
and could not claim under it. Defendant elected to take the 
latter course and the suit was dismissed. 

The plaintifls have appealed and the Ifon. Iho Advocate-General 
who representod them stated fully, dearly and forcibly the 
argument for his clients and maintained that all the merits were 
on their side. He put it this way; these deductions for short 
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weight and inferior quality have to he paid by some one. All 
Worman and Co. can get is the price payable by the English 
buyers less the deductions. All defendant is entitled to, is the 
price agreed on less the deductions. But AVornian and Co.ha\e 
actually paid to the defendant the full price agreed on. How 
then injustice can defendant avoid paying the deductions? How 
can he justly retain the full price when the allowances which he 
agreed to pay have actually been paid by the plaintiff? So stated 
the case does appear to be very strong for the plaintiff. But as 
usual there is another side to it. Defendant (it is said on his 
behalf) dealt with Worman and Co. as commission agents. lie 
trusted them as the business compelled him to do, to safeguard 
his interest. He was unaware of the identity of the buyers in 
England and could not reach them or protect himself in dealing 
with them except by the agency of Worman and Co. 

When the weighing and sampling came to be made at Hull, it 
was alhimportant that they should be done in tbo presence of 
some one who would have amotive for safe*guarding defendant's 
interests. So long as Worman and Co. were agents acting in the 
interests of defendant they would employ agents at home who 
would make it their business to see that the weighing and 
sampling were fair to the defendant. But if Worman and Co. 
were buying on their own account they might ship to themselves 
(or their own agents) in Hull and then it would be to their 
interest to have the weighing and sampling done so as to bring 
about a large instead of a small deduction, For they themselves 
would pocket the whole of the .deduction. This V’iew of the case 
is of importance, not as suggesting dishonesty on the part of 
Worman and Co. but as showing that if defendant dealt with 
them as buyers he was running far greater commercial risks than 
if he dealt with them as commission agents. i 

Now Macleod J. has found that -although the plaintiffs know 
they were as a matter of fact buying on their own account, they 
held themselves out agents in the contracts they signed with the 
defendant, . 

If that be so, they induced defendant to believe he was running 
1)0 more than ordinary commercial risks, whereas in reality he wa=» 
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running risks of amucli more serious nature and was placing them 
in a position in which they could benefit by his loss. 

If it bo so, justice does not require that they should be protected 
against loss due to their own action in order that defendant may 
not take an unforeseen profit. They could apparently have 
obtained from defendant deductions at 2 #. 6 t?. a ton ; defendant 
was apparently ready to pay that for he deposited it in Court 
but they preferred to take the chance of getting more. It is not 
for them to complain because in taking that chance they incurred 
the risk of getting nothing. 

In this case the merits arc not unquestionably all on one side 
but depend on the facts found. 

The real crucial question is that on which Macleod J, has 
recorded an unambiguous finding. Did the plaintiffs induce the 
defendant to enter into contracts in tho belief that they were to 
be commission agents ? 

Tho actual form of tho contract has been keenly and exhaustively 
discussed. The result of the discussion is to dcmonstiatc that it is 
in a form which suggests thatTVorman and Co. were commission 
agents and not buyers. It is unnecessary to embark on a detailed 
examination of the arguments one way or the other j it is enough 
to say that the relations between the parties were complex; one 
patty took some risks, the other patty look other risks \ but never- 
theless according to the form of Iho contract, the plaintiffs 
were to sell the cotton seed on behalf of defendant and not to 
buy it themselves. There arc however two arguments which 
need comment. Tho lion, the Advocatc-Gcncral urged that 
defendant himself had admitted thot plaintiffs, were buyers end 
that tho terms of tho contract were such that plaintilTs stood to 
lose if they gob nothing but tho 2 p. c. commission or discount 
provided for in the contract. 

It is quite true that defendant has spoken nnd written of 
plaintiffs as buyers from him. But this docs not of itself in- 
dicate that defendant over believed they were boyers only ; and 
not his agents selling on commission. They were buyers in the 
sense that they represented purdiasers in England and were the 
only persons with whom defendant would deal in arranging his 
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relations vitb the real buyers. Therefore, once the agreemer 
were signed and the goods shipped, "Worman and Co. would 
of more ioimediate and practical importance to him as agents 
the buyers in England than as his agents to •sell. It was aft 
this stage had been reached that defendant termed them hnyci 
It is not surprising then, that he did speak of them as buyer 
unless we assume that he would carefully discriminate bctwei 
the two capacities in which they stood to him, namely, as agen 
to sell on his behalf and as buyers on behalf of clients in Englao 
Such nice discrimination is not to be expected and its abjem 
docs not and need not excite the belief that defendant knew ft 
plaintiffs were out and out buyers . 

The second argument is made out in this way, plaintiffs wei 
to get 2 p. c. on the price defendant paid, but they had to pa, 
about I p. c. as weighing and superintending charges in Hu 
and 2i p, c. discount to the buyers there. So unless they coni 
make a profit by getting a better price in England they mu? 
inevitably lo^e ; therefore, it must have been intended that the, 
were to get a better price if they could : and it follows that the; 
bought to make a profit for themselves and were buyers out an( 
out and not agents to sell. The argument is neat but uncon 
vincing. The price entered in the agreement between plaintif 
and defendant would not be identical with the price arrangec 
with the buyers in England. The latter price would naturally 
allow for^ the discount^of p. c. if not for the charge of about 
i p. c. ^V’e have the evidence of Sir. Powell of iTessrs. David 
Sassoon and Co. to show that it is so and it naturally would be 
In the nature of things, commission agreements need not slate 
both the price at which the principal sells and that at which hu 
agent sells. It may be implied that the price at which fhfi 
agent sells is to cover discount and other charges and still leave 
him his clear commission. It is not necessary to express this, 
and what evidence there is on the point indicates that it i^ 
usually implied and not expressed. It does not, therefore, 
appear that the contracts were in a form so different from ordi- 
nary contracts made Arith commission agents as to suggest a 
sale out and out. The Hon. the Advocate-General also urged, it 
seems to me quite correctly, that the right way to deal >vith this 
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case, is to ascertain from the contract and the evidence what looo.' 
really %vere the relations between the parties ; not to give the "joIcncrs^T 
contract a name and from that name infer the relations. He arronjEE 
urges that the crucial test is whether the plaintiffs were bound VALtADin>.«. 
to account to the defendant and argues that they were not be- 
cause the defendant did not call for an account either in this 
matter or in the previous dealings between the parties; and 
because the evidence shows that in apparently similar dcalinf^s 
between defendant and other parties accounts were not called 
for. All this is true ; but thc'fact that in practice accounts are 
not called for, does not prove that there is not a liability to 
account. It is an indication which properly may be used as on 
argument in plaintiffs’ favour. But is it a cogent argument or 
one of only slight value ? I think, in this case it is the latter. 

In these, as in other mercantile dealings, there is necessarily a 
good deal of give and take and much mutual confidence. To 
enforce tho liability to account as a practice, would impair tlic 
mutual confidence aud create friction, where smooth working is 
essential. Hence, it is easy to understand tliot though the 
liability to account is there, it would not be enforced so long as 
the patties bad confidence in, and desired to continue to deal 
with each other. This consideration, it seems to me, destroys 
the force of the tion. the Advocate-General's argument. 

That a liability to account was contemplated is, I think, 
clear from the words in the contract. ^Ve agree to accept your 
or your agents^ reports, decisions, account*, Ac., as conclusive onJ 
binding upon us.” 

Having considered these general arguments I come Lack 
to the real question whether the plaintiffs induced the de- 
fendant to enter into the contracts in the belief that they 
wore commission agents. I base shown that the form of con- 
tract indicates that plaintiffs svere to be commission agents. 

The actual course of dealing indicates the same, for, as has been 
explained, on any other hypothesis, tho defendant was running 
greater mercantile risks than it is reasonable to suppose, he 
would bo likely to undertake. Tlie evidence of Mes'-rs, Powell, 

Jivaraj Tokerscy, F. D. Lalkaka and Tlioina'', who show 
that Messrs, David Sassoon and Co-, E- Sas«ooa A Co. tad 
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Grabam & Co. ia simiiat dealings do act as commission agents 
and nothing else, supports this conclusion. The cumulatire 
effect of these considerations tends clearly and definitely to the 
finding that plaintiffs would appear to the defendant to be 
commission agents. Tlie plaintiffs could not fail to, know this. 
It follows that they knowingly entered into contracts which 
could not bear any interpretation hut that they were commission 
agents. What is there on the other side! Putting aside the 
general arguments, the most important of which hare been 
discussed, there is the evidence of Mr. Schumacher which states 
that Woi’cmn and Co. boughtout and out on their own account and 
did not act as agents in the transaction ; that the 2 p’er cent, was 
trade discount and not commission ; and implies that be did 
nothing to lead defendant to suppose Worman and Co. were 
acting as agents. There is also the evidence of the broker 
Pranshankar which is indefinite and does not; in my opinion/ 
elucidate the matter at all It is perfectly true that when 
Mr. Schumacher was examined the crucial points in the case 
were not so clearly understood as later, when the suit came on 
for trial ; and that he was not questioned as to certain mattera 
to which Meghji, the defendant, deposed; especially matters 
hearing on this question as to whether Mr. Schumacher led 
defendant to believe that the former was merely an agent to sell. 
Hence it is -argued that either the defendant should not have 
been questioned on these points or thofc when defendant's case 
was closed the plaintiffs should have been allowed to adduce 
rebutting evidence. In ray opinion, this argument cannot 
prevail. The issues indicated clearly enough what was in dis- 
pute. If matters came out ia the evidence which plaintiffs had 
not foreseen, that was an ordinary incident of a trial. These 
matters were pertinent to the issues, they were an important 
support, not of a new case set up by defendant after the plaintiffs 
case was closed, but of defeadaQt*s case, as indicated in the 
second written statement and crystallised in the issues. There* 
fore, I do not think, plaintiffs were entitled to give rebutting 
evidence or that Maeleod J, was wrong in refusing to allow it. 

It only remains to add a few words as to Mr. Schumsehoris 
evidence, ilapleod J* who tried the case came to the conclusion 
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that, whether consciously or not, Mr. Schumacher did obtain the low, 
contracts on the representation (whether by precise unqualified 
words or not does not matter) that ho was to act os commission *•. 
agent. Ho does himsclE admit ho did not tcU the defendant he 
was buying out and out (page 84 of the "Paper Book): this admis- * 
sion taken with the -words of tho contract, tho course of dealing 
between tho parties, and the course of dealing deposed to in 
similar transactions, convinces mo that Maclcod J. was right. 

That being so, the plainlifis cannot claim under the contract, for 
they themselves set it aside. As purchasers out and out, tho 
plaintiffs were themsolves bound to accept, from the buyers in 
England, tho price ^minished by tho amount of deductions thero 
made. On what footing can they recover these deductions from 
the defendant ? Not under tho contracts, for these they them* 
selves destroyed. If at all it is only, so far as I can see, by way 
of damages. But damages ore neither claimed not proved in ti»o 
case. That they were not claimed, is clear from the course of 
the litigation. They aro not proved, because the only cvidcnco 
0 ! them cousista of reports and correspondenco which would bo 
conclusive, if the contracts could bo appealed to, but which other- 
wise do not by tbcmsclvcs amount to satisfactory proof oven if 
they are cvidenco at all. 

Finally, the plaintiffs claim that they should bo allowed to 
render an account; but that would bo to nssumo that in fact 
they were agents, which thoy wero not, Tliey wero in fact 
buyers out and out and went to trial and had issues framed on 
that assertion. They cannot now be allowed to rectify unfore- 
seen losses by assuming the position of agents, Tlic judgments 
in Jndracs v. Jlamtajf kj* Co. explain tho principle on which 
the decree made by ifacleod J. svas proper. Therefore, I think, 
that decree should be confirmed and this appeal be dismi'sed 
with costs. 

eonjimfd. 

Attorneys for the appellants; Hertranji atrf 

Bemeu 

Attorneys for the tespoadeut: dffijrj. fTanya o*sd PcUl. 

r.'.v. L. 
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5e/ctt*e Mt< Jusliee Chandavat^.^r and Mr- Justic$ Batclelor. 
Ift’ SE SHIVLAL PALMA.* 


Criminal Froeedurc Code (Act Vqfl 80 S),gec{ionlOS-^Sancliontoproiecuie-~ 

Order granted Vg single Judge — Potcere ef Full Court to revoke the 

sanction'— F\ill Court not an Appellate Coisrt— Presidency Small Cause 

Courts Act (ZV of 1882), sections 37tSS. 

Where a sanction to proseente lias been granted by a Judge of the Presidency 
Small Cansea Court at Bombay) a Full Court of that Court has no power to 
revoke the sanction. 

Per CaA2^’DA.rASSAS, J. The language used in sections 37 and 38 of the 
Presidency Court of Small Causes Aet (X.V of 1882) doea not appear to be 
appropriate for the purpose of conferring appellate jurisdiction upon the Full 
Court, 

Per Patceezoe, J. The jurisdiction conferred by sectioa 88 of the Act is 
not appellate, but levislonal only. 

This was an application under the criminal revisional 
jurisdiction of the Higt Court. ' 

The fifth Judge of the Bombay Fresidency Small Causes Court 
granted a sanction to prosecute the applicant Shivlal Padma for 
offences punishable under sections 191) 198) 196) 46S and 465 of 
the Indian Penal Code, 

The applicant applied to the Full Court of the Court of Small 
Causes at Bombay, bub that Court declined to interfere on the 
ground that it had no jurisdiction. 

The applicant applied to the High Court. 

S. P. Padyhurjor, for the applicant.— ~The only point L 
whether the full Court of the Bombay Court of Small Causes 
can revoke the sanction granted by the fifth Judge. The power 
of one Court to revoke the sanction granted by another Court 
is given by section 195 of the Criminal Procedure Code. Under 

section 195 (6) “any sanction given or refused.... may bo 

revoked or granted by any authority to ■which the authority.. -13 
subordinate.'’^ Clause? further defines the subordination, '^Everj' 
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Court shall bo deemed to bo subordinate only to the Court to 
which appeals from the former Court ordinarily He. 

We have thus to see whether the Court of the 6fth Judge is 
subordinate to the Full Court within the meaning of section 195 
(6) and (7) that is, whether an appeal ordinarily lies from the 
Court of the fifth Judge to the full Court. The powers of the 
Full Court arc dc6ncd be section 33 of the Presidency Small 
Cause Courts Act (XV of 1882) and wo have to see whether in 
view of these powers, it could be called an Appellate Conrt. 

The word appeal has nowhere been defined cither in the Civil 
or Criminal Procedure Codes. 

Wharton’s Law Lexicon (8tb Edn.) gives the definition of 
appeal as the removal of a cause from an inferior to a superior 
Court for the purpose of testing the soundness of the decision of 
the inferior Court.” Century Dictionary defines the word as " in 
law, to refer to a superior Judge or Court for the decision of a 
cause depending; specifically to refer a decision of a lower 
Court or Judge to a higher one for wexamination or rcvisal.” 
The definition in Webster’s Diettonary is in terms similar to 
the one in Wharton’s. 

It follows from these definitions of appeal that any Court, 
which could examine and test the soundness of the decision of 
another Court on ony point, either of law or fact, is a Court of 
appeal to tlio other. 

Tho Full Court satisfies all these conditions. It can, under 
section 38, niter, set aside or reverse any order or decree, passed 
by tho fifth Judge. No Appellate Court could have powers wider 
than these. Tho Full Court consists of two Judges, vir., tho 
Chief Judge and the Judge whose decisions arc under considera- 
tion. Its powers are given in a chapter whicli is headed*' New 
Trials and Appeals.” The constituUon of this Court, os well ns 
its powers, Were fully considered in Jithran v. Ardaltr^K 
It is not necessary that an oppenl should lie from one Court 
to another in all cases. If in some cases it lies, that is sufficient 
for section 195 of the Criminal Proecduro Code ; Ileitfej Tilhf 
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V. Blckrton^^^ The word ^^ordinarily.*^ is specially nsedin the 
section to obviate this difficulty. Therefore it does not matter 
if an appeal does not lie in ex parte cases. 


R. R. Resai, for the respondent The word appeal does not 
appear anywhere in the section. I rely on the case of In re 
Goverdhandan^^ to show that the Full Court has no power to 
revoke a sanction granted. 

'Moreover tho Full Court and the Court of the fifth Judge 
cannot be considered as two distinct Courts. No such distinction 
is made in the whole Act. The use of the word “appeal” in 
the heading of the chapter is not justified by what follows in 
the chapter it'Sclf, 


Chandavaukar, J. The question, in this case, is whether a 
Full Court of the Presidency Small Causes Court in Bombay 
has power to grant or revoke a sanction refused or granted by 
a single Judge of that Court. The determlnatiou of that ques- 
tion depends upon tho further question whether the Full Court 
is a Court of appeal, or whether, if it is not a Court^f appeal; 
it is a Court of ordinary original jurisdiction within the meaning 
of clause 7 of section 195 of the Criminal Procedure Code. 
regards the Full Court, it ought to be borne in mind that there is 
no mention of or provision for it in the Presidency Small Cause 
Courts Act. This has been pointed out in a decision of this 
Court in Behram v. Ardeshir As held_ there, it is ^ Court 
which has obtained its legality and status owing to a long 
continued practice. And there it was also held that, though no 
rules had been framed as to the exercise by the Full Court of 
any powers under the Act, it did not follow that the sittings of 
that Court were ultra viret. It is the long practice . which has 
given it its validity. But that decision left the question 
Untouched as to whether the jurisdiction exorcised by the Fu 
Court was of an appellate or revislonal character. Its detoimina 
lion depends on the construction of sections S7 and 38 of the 
Presidency Small Cause Courts Act, XV of 1882. Now, these 
sections occur under Chapter VI of the Act. That chapter is 

(U (1693) 22 Cftl. ^87. ( 2 ) (IC02) 27 Bom. 130. 
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headed *‘'NoTr Trials and Appeals” ilo doubt the heading 
of a chapter is a key to the construction of the enactment, as 
has been pointed out by Lord hlacnaghten in his judgment in 
Arrow Shipping Compant/ V. T^ne Improvement Commintoners W. 
But H is a key, only where the main provisions of the sections 
which occur under that 'heading or chapter are ambiguously 
worded. Hero it is clear that the words of tho heading of the 
chapter mean no more than that the chapter deals with the 
question of new trials and appeals. That does not mean that 
an appeal is allowed but it means that the chapter concerns the 
question. How that question is solved must be decided on the 
provisions of the sections of the Chapter. Section 87 says:««> 
‘*Save as otherwise provided by this Chapter or by any other 
enactment for the time being in force, every decree and order of 
tho Small Cause Court in a suit shall be final and conclusive.” 
That means that ordinarily a decrccofaPrcsIdcncy Small Causes 
Court is not oppeaUble. Then section 38 goes on to provide that, 
** the Small Cause Court may ...order a new trial to be held, 
or alter, set aside or reverse the dccrco or order, upon such 
terms os it thinks reasonable.” Docs this language amount to 
an oppellato jurisdiction conferred upon the Full Court? This 
is an Act of the Legislature of tho Government of Indio, ond in 
construing these sections, we moy well call in aid the language 
used by tho same Legislature in other Acts os to the right of 
appeal. For instance, in tho Civil rrocedurc Code and in the 
Criminal Procedure Code, in conferring an appellate jurisdiction 
upon a Court opt language has been used, tho words used being 
*^an oppeal shall lie.” Here the provisions of the section do not 
use tho word ” appeal ” at all. And lliat now, I think, is further 
strengthened by this circumstance, that where a right of appeal 
is given to a party, it means from a hirer to a higher Court. 
For instance in tho High Court, where there is a judgment by a 
single Judge, sitting as a Court, there is on oppeal under the 
Letters Patent to a Court consisting of two Judges. 

But here the Act mokes no disUncUon between 0 Judge and 
mote than one Judge of tho Presidency Small Causes Court* 
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Wiut is spoken of is tlie Small Causes Court, whether it consists 
of one Judge or more than one Judge. And the jurisdiction 
here conferred is not necessarily upon a Bench consisting of 
more than one Judge. Therefore, the language used in the 
sections does not appear to me to be appropriate for the purpose 
of conferring appellate jurisdiction upon tho Full Court. It is 
all the more necessary to arrive at that conclusion, having regard 
to the decision of Behram v. Ardeshir which says that' the Full 
Court is merely a creature of practice. There is no provision 
.for it in the Presidency Small Causes Courts Act. Therefore, 
wc should not extend its powers beyond those which have been 
recognised up to now unless there is' anything express in tho 
Act, which justifies tho extension of these powers. 

For these reasons, I am of opinion that the Full Court was 
right in holding that it had no jurisdiction to interfere with 
tho sanction granted by the fifth Judge of the Small Causes 
Court, This application is rejected and the rule discharged. 

Batchelor, J. I am of the same opinion. I think that in 
order that Wr. Dadyburjor should succeed in his application, 
it is necessary for him to show that under the Presidency 
Small Cause Courts Act, XV of 1882, appeals ordinarily lie 
from the decision of a single Judge to the Full Court. (See 
section 19B of the Criminal Procedure Code.) That is a proposi- 
tion which, in my opinion, it is impossible to maintain. The 
question turns upon the meaning of section 38 of tho Presidency 
Small Cause Courts Act, and I have no hesitation in thinking 
that tho jurisdiction conferred by that section is not appellate, 
but revisional only. The words used are apt for the purpose of 
expressing the grant of revisional jurisdiction and they are very 
inapt for tho other purpose. No right is conferred upon the 
defeated litigant, but a power is conferred upon tho Court, and 
it is noteworthy that the Court concerned is the same Court the 
Small Cause Court-~with which other sections of the Act deal. 

Moreover if Mr. Dadyburjot’s argument wore right, tlicn the 
result of section 38 would bo this : that in case of every single 
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dccrco passed ia a contested suit there would be a right of appeal 
That view is, I think, opposed both to the general scheme of this 
Act and to the language of section 37, which must bo read together 
with section 38. For these reasons, I agree with my learned 
colleague in thinking that this application should be refused. 

discharged. 


n. 
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APPELLATE CIVIL. 


Before Sir Batil Scott, 3ft., Chief JutUee, aai Mr. Jnstha Batchelor. 

BAVJI TAiAD MAIIAUU PATIIi (OBroiN*! DEfESDiKi), ArrciusT, 
r. SAKUJI TAiAD KALOJI ano ANornEa (obioikai.) Vuisrim ), 
Eespokdents.* 

Sindu Zauj—Sadras^MUal-thara— Legitimate ion— Illegitimate son—Velan 
-“Collateral euecetsionSuU hg rctmioMr for declaration as nearest 
h«ir-“W\dov3 of the last male holder-^ Vested right^-ZimitaUois Jet (S.V of 
1877J, Art. 120, 

Amongst Sudras gorerned by the Mitaksbara an Bkg'tinUkte ion cannU 
inherit a rataa collaUrally in i)rofercncc tolcgilimale hoin. 

The right to buo for a declaration of heirship to a TStan do« not acemo until 
the death of the widow of tho last inalo holder ottheTatan, the widow haTing n 
Tested interest in it m tho nearest heir. 

Second appeal from tho decision of C. Fowcett, District Judge 
of Ahmcdnagar, confirming the decree of 0. L. Dhekne, Subor- 
dinate Judge of Hopargaon. 

Tho plaintiffs, who were cousins, sued for a declaration that they, 
and not tho defendant, were tho heirs to the Patilki Yatan of 
their paternal undo Ganpati Hari, deceased, or of Rcabai, tho 
widow of tho deceased. Tho plaint alleged that Ganpati died 
about thirteen years before tho suit, that the defendant frandu- 
Icntly represented himself to lo the heir of Ganpati and get 
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his name entered as such in the Vatan Register in the year 1899 
though Ganpati had left him surviving his widow Reuhai, that 
the defendant was Dasipuira (illogitimato son) in the plaintiffs* 
family and was, therefore, not entitled to the vatan, that Renbai 
died in or about the year 1902 in the Baroda territory where 
fhe lived, and'that the plaintiffs having learnt of the defendant’s 
fraud in October 1905, they brought the present suit in the year 
1906 for a declaration of their heirship. 

The defendant answered that he was not a Dasipuira, that he 
was the son of Mahadu, the natural brother of Hari the father 
of Ganpati, that he was thus a nearer heir to Ganpati than either 
of the plaintiffs and that the suit was time-barred: 


The following is tho genealogical tree 
Jai (mistroai) ViUwjt =: Bftjftjatai and Uultaba^. 


Mabadn, 


Itamcbandra, ApajL 


Bari. 


Ba'ijt Nariyan, Kaloji. LaTabman, Ganp^i® Gorind. 


(Deleodant}. 


Saltoji Apa}[ 

(PUiotUI J). (Plaintiff 2;. 


The Subordinate Judge found that the plaintiffs were the heirs 0 
the deceased Ganpati, that the defendant was the son of Mahadu 
who himself was a Dasipuira of the plaintiffs* ancestor Vithuji 
and was not the heir of Ganpati, that the defendant acted frau' 
dulently in getting his own name entered ns heir in the Vatan 
Register, and that the plaintiffs havinglearnt of the defendants 
fraud about four years before the suit, the claim was not 
barred under Article 120 of the Limitation Act. The Subordina 0 
Judge, therefore, decreed the claim, observing 

The ovidence atows that plaintiffs are the heirs of Ganpati and that th^ 
defendant U not shown to be horn of their ancestor Vithnji. Evea for the sa ' 
of argnment if it be held ttat Mahadu was born of the mistress of Vithnjt. s 
it can't be held that Mahadn'a son Bavji is a preferential heir to tho ^ 

There 13 no exact decided cose to guide me. Kcfcrring to the cases under 
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Ueadlng of “lUegitimatosons” on pp. 3183 to 3494 of Woodman’s Digost, I tUnk 
theeassof I. Ii. E. 21 All. 99 goesagainst tkedefondanteven if it be conceded 
tbat the defendant’s father was a Sailputra. As regards vaian propertj. tho 
sentiment of the llindns cten of the Sudra class would bo that it should go to 
the legitimate heirs rather than to the descendants of tho illegitimate heirs. 
The Cases referred to aborc are most of them cases of inheritance by an illegiti* 
mate son to his father. There are few cases of colLatcml succession and the 
few that are cited aro against the defendant. I think that lentiment and 
opinion even amongst tho Sndras would bo to giro the plaintiffs a preference os 
against tho defendant and especially so when ratau property is concerned. I 
therefore declaro that plaiukifTs are the heirs to the vatan sh-are of Ganpati 
Hari and they aro the reversionary heirs to GanpaVi llait now after the death c! 
Ganpati’s widow Reubai as regards the property in dispiilc. • • • 

I (Idclare that tho defendant is not the heir as cUimod by him. All eosts on tho 
defendaut. 

On appeal by tho defendant the District Judijc confirmed tho 
dccccc. With respect to the defendant's illegitimacy he agreed 
with tho Subordinate Judge, and on the. point of limitation ho ' 
made the following remarks 

Tho only remaining qin-stion u that of limitation. The suit clearly falls under 
Article 120 of tho Limitation Act, </. I. L. E- 10 Bora.* 412, Mid ibo ijucstien 
ii, when did the right to eue accrue to the pUinliffs? As to this I agrto with 
tho lower Court that it did not accrue till EcuhaVe death, which was wUliin 
sii years of thu institution of the suit. No doubt plaintiffs were ndrersely 
affected by tho entry of defondanl'e 'uame'in pUcc of Ganpati’s intbevalan 
EcgUter in 1899, hut this in itself gave them no right to sue for ^the rollcf 

chimed in the present suit, nh , that they wi.ro entitled to have their names 

entered in the register as bcira of Ganpati in prtfercnce to the drfendmt, 
hecauso tho latter in siicli a suit could at oore hare pleaded that crea on plaintiffs' 
CMo they had no tight to such a declaration eo long as Eeabai was ahre. And 
if, as appears from one of the documents tendered in CTiJcneo in this appeal and 
ns is not unlikely from the fact tUt Ecubal lived in Eiroda, eiccpl for 
7 years or so after her bushand’e death wli?n defendant «a« she lived with tin, 
Iteubai was a consenting party to tho defendant’e name being enteml in the 
it virtually amounted to an alienation if ter tliare of the vataa by 
I'eubai, which would, under lection Oof Bombay Act III of 1571, be valid during 

Iwrlifc-tiroe. And the mere fact tlat plalntlffi ooulllaN* brovght a suit la 

dotlaro such aliaiution valid (invalid?) (illastra'ion(<) to scctlor.42, 

I’ellef Act) does not Lv a suit like the present, after the plaintiffs have oltainej 
a vested interest In tho property in regard to whirh Uirj* s^tk a devlint ^•n- 
Ttio jl’ht to tue“ is a different ons andaritei oat ofa diff.*rrut cau<? of trti.’a. 

Tho defendant preferred a second ftpi»cftl, 
t lOC-5 


1900. 


Uatji 

Vino 

llAHsorr 

r. 

.^Arrjr 

VALID 

Kaioii, 
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JR, JR, Resai for the appellant (defendant) The plaintiffs sued 
for the declaration of their status ns Vatandars. Civil Courts 
have no jurisdiction to entertain such a suit. 

[Scott, C. J. It has been recently held that such a suit can be 
entertained by Civil Courts: ItaJiimHan w JDadainiya^^J\ 

Our nest point is that we arc entitled to inherit the vatan 
though it has been found that our descent was illegitimate in a 
collateral branch of the family. The parties are Sudras, and 
under Hindu Law the illegimate son of a Sudta has the rights of 
a legitimate son in the family of hb father and bis share in the 
family property is half of what n legitimate son is entitled to, and 
in the absence of a legitimate son he takes the whole of his fathers 
propert}’. The decision ia Sheme ShanJear Rajendra Varerc'^^ 
Jiajesar Sxcami Jangain^^ is no doubt against our contention, but 
we submit that it is not conclusive on the point. There is nothing 
ill Hindu Law to exclude illegitimate sons among Sudras from 
succeeding to collaterals : West and Buhler (3rd cdn.), pp* 73, 81, 
S3j 461, 462; Macnagbten's Hindu Law (3rd edn.), pp. 14, 3^* 
The ruling in Ramalinga JMujppan v. Ravadax Gowidan'^^ shows 
that the sons of an illegitimate son are entitled to succeed to their 
grandfather. The principle of survivorship is also held to apply 
by the Privy Council in the case of illegitimate sons surFiviag 
the legitimate sons; Jcgsndro Shnjiaii v. Ni(gana»d Man- 
If that is so, then there is no reason why an illegitimate bou 
should not succeed to the collaterals of his father. 

The next point is that the suit is time-barred. Our name was 
entered in the Vatan Register as next heir after due inquirj' 
under the Vatan Act in the year 1899, while the present suit was 
filed in the year 1906, that is, more than sixyears after the entry. 
It is true that Reuhai died in 1902. Rut the cause of action 
accrued to the plaintiffs on the date our name was entered m 
the Vatan Register as the next heir. Such a suit is governed by 
Article 120 of the Limitation A-gIi Clthaganrau 
Bat Moligavri^^i ; Ramaatpami JVail' v. Thagammal^^^, 

(l) ante p. 101. 

(J) (1838) 21 All, 03. 

(3J (1991; 25 Mai, 519. 


(1) (1S90) 18 Cal 151. 

(!) (1390) 14 Bom, 512. 
(«) (1902)26 Mid. 488. 
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r. H. Ifone for the respondents (plnintiOs) •— The question as 
to the inheritance of illegiinato sons is clearly covered by the 
rulings in S/iome Shankar Rajindra Varere v. Jtaje$ar Sicavii 
JangamS^^ tynUNhsar Zlurtojahv. Kotoar Dhtinwunl Roy^. The 
cases cited and the passages relied on from "West and Buhler do 
not support the defendant's contention. 

As to the point of limitation, our claim is not time-barred. So 
long as Eeubai was alive she was entitled to inherit the vatan ag 
the widow of the last male-holder. Our cause of action accrued 
on her death. She died in the year 1902 and the present suit 
was filed in the year 190G, that is, within six years after her 
death j therefore, under Article 120 of the Limitation Act the suit 
is not beyond time. 

Vesai in reply. 

Scott, 0. J, In this case two points have been argued. First, 
that the suit is barred by limitation, and, secondly, that tlie 
defendant was entitled as an heir of Vithoji in preference to the 
plaintiffs. This latter point docs not appear to have been argned 
in the District Court possibly because it was thought to be a 
hopeless point. The authorities arc oil against the dcfcDdant^a 
contention, dating from tho case of Kimr Murlajah v. A'crar 
Rhunicunt .ReyW up to that oi Shome Shankar Jtajrndra Varere 

Rajesar Btcami Javgam^^^, and Ramalingi Muppan v, Pavadai 
Goundan^\ Tho contention is also opposed to the opinion 
expressed by tho learned authors of IVcst and Biihlcr’s Uindu 
Law at page 83 (3rd cdn.). There is no caste custom proved in 
this case to support tho defendant's contention (sec also ilitak* 
chara, chap. I, scctiou II, placituui 31). 

^Vith regard to the point of limitation wo agree with the view 
taken by tho learned District Judge. The plaintiffs* right to 
iUo for a declaration would not accrue until the death of Rcubai, 
whoso existence at any time between the death of Ganpali and 
her own death would have defeated the suit for a declaration by 

t')a??5)riAll.£i?. W (JS53) 1 lUrii. coo. 

-*• D (tool) 25 51?. 
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H, jR, Desai for the appellant (defendant) -The plaintiffs sued 
for the declaration of their status as Yataudars, Civil Courts 
have no jurisdiction to entertain such a suit. 

[Scott, C. J. It has been recently held that such a suit can be 
entertained by Civil Courts : BahimHan v, 

Our nest point is that we are entitled to inherit the vatan 
though it has been found that our descent was illegitimate in a 
collateral branch of the family. The parties are Sudras, and 
under Hindu Law the illegiraate son of a Sudra has the rights of 
a legitimate son in the family of his father and his share in the 
family property is half of what a legitimate son is entitled to, and 
in the absence of a legitimate son he takes the whole of his fathers 
property. The decision iu Thorne Shanlar BaJendraTarerew 
Bojesar Sicami Jangain^ is no doubt against our contention^ but 
we submit that it is not conclusive on the point. There is nothing 
in Hindu Law to exclude illegitimate sons among Sudras from 
succeeding to collaterals : West and Biihler (3rd edn.), pp. 72, 61, 
83, 461, 402 i Macnaghten's Hindu Law (3rd edn.}, pp. H 
The ruling in Bamalinga Muppan v. Bavadai Gomdan^^^ shoi^s 
that the sons of an illegitimate son are entitled to succeed to their 
grandfather. The principle of survivorship is also held to apply 
by the Privy Council in the case of illegitimate sons surri\mg 
the legitimate sons : Jegendro Bhvpaii v. Nilyanand Man ^ 
If that is so, then there is no reason why an illegitimate 
should not succeed to the collaterals of his father. 

The next point is that the suit is time-barred. Our name was 
entered in the Vatan Register as next heir after due inquiO' 
under the Vatan Act in the year 1899, while the present suit Wfl5 
filed in the year 1906, that is, more than six years after the entry. 
It is true that Reubai died in 1902. Rut the cause of action 
accrued to the plaintiffs on the date our name was entered in 
the Vatan Register as the next heir. Such a suit is governed by 
Article 120 of the Limitation Act'. C/i^oganrau 
Tiai Motigavn^^) y BamasKami Maik v. Thayammal^’^^. 

(1) antt p. 101. 

U) (18SS) 21 ill. 00. 

(3) (IWl; 25 Mft'l, CIO, 


W (1600) 18 Cal 161. 
(5) (1300) 14 Bam. 512. 
(0) (1002)20 Mjd. 483. 
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r. il. Mone for the respondents (plaintiffs) •— The question as 
to the inheritance of illegiioato sons is clearly covered by the 
rulings in S/iome SJianhar Rajcndra Varere v. Bajetar Sicami 
Jangam^^'* ViXidil^hsar Murtojahv. Eowar Dhumount The 

cases cited and the passages relied on from IVest and Buhler do 
not support the defendant's contention. 

As to the point of limitation, our claim is not time-barred. So 
long as Reubai ■\vas alive she was entitled to inherit the vatan as 
the widow of the last male-holder. Our cause of action accrued 
on her death. She died in the year 1902 and the present suit 
was filed in the year 1906, that is, within six years after her 
death j therefore, under Article 1 20 of the Limitation Act the suit 
is not beyond time. 

Desai in reply. 

ScoiT, 0. J. In this case two points have been argued. First, 
that the suit is barred by limitation, and, secondly, that the 
defendant was entitled as an heir of Vithoji in preference to the 
plaintifis. - This latter point docs not appear to have been argued 
in the District Court possibly because it was thought to be a 
hopeless point. The authorities oro all ogainst the defendant’s 
contention, dating from the case of Emar Murtojah v. Kovsar 
Blainicunt iZtjyPl up to that oi Shome Shankar Bejendra Vercre 
V, Bajesar Bwami Jangam^^^ and Bamaltnga Muppan v. Pavadai 
Ooundan^^'^, The contention is also opposed to the opinion 
expressed by the learned authors of West and Buhlcr’s Hindu 
Law at page 83 (3rd cdn.). There is no casto custom proved in 
this case to support the defendant’s contention (sec also Mitalc- 
ehara, chap. I, section 11, placitum 31). 

With regard to the point of limitation wo agree with the view* 
taken by tho learned District Judge. The plaintiffs’ right to 
sue for a declaration would not accrue until the death of Reubai, 
whoso existence at any time between the death of Ganpati and 
her own death would have defeated the suit for a declaration by 
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1009. 

Dccernief 2. 


the plaintiffs,, on the ground that she had vested right as tlic 
nearest heir of the last vatandar, 

"We, therefore, dismiss the appeal with costs. 

Appeal dUmissed. 

0. B. n. 


CRIMINAL REPERENCE. 


Uefan Zfr, Jusliee Chandavariar and Mr, Jti$iice Baickeloi'. 

EHPEROR ». ARJUNAMBO KATHODI.» 

Criminal Procedure Code (Act V oflSOS), sections lOP, 133, S9?~^Penal Cede 
(Act d’X V of 1S60J, eeetion SSO-^Concurrent sentences^Consseutive sentences- 

Tba accasod was proceeded ogaimt under eectJon 100 of tbe Crirainal Pro* 
cednre Code, and sentenced on the 6th JuJ^ 1D09, nnder section 123 of the Code, 
torigoious imprieoniacnt for nine months, in default of secniity foigood 
beiavionr, Ho was then tried for an, offence of theft committed by him in 
Noyember 1098, and was, on tho 17tb August 1000, sentenced to suffer rigorous 
imprisoament for three months : tho second sentence w’as diiccted to take effect 
on the cspiiy of the first ecntcnce* 

Meld, that the two sentences ought not to run cousecRtiveljr ! hut must rua 
concurrently. 

Hefekejtce made by J. L. RieUj District Magistrate o£ Thana- 

Arjun Ambo Kathodi wag proceeded against under section 10^ 
of the Criminal Procedure Code before tho Honorary Magistrate 
First Class, Thdna, whoj iu default of his giving the security 
demanded, sentenced him under section 123 of the Code to 
undergo rigorous impi'isonment for nine months. This order tvas 
passed on the 0th July 1909. 

Arjun was subsequently prosecuted in tho Court of the First 
Class Magistrate, Sulsette, for an offence of theft coffluiitted by 
him in November IDOS, and convicted and aentenced to 
rigorous imprisonment for three months on tho 17th August 390^ 


CrimiiialllcfcrcDCcKo. 100 of 1000, 
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with a direction that the sentence should fake effect on the 
expiry of the term of imprisonment ordered in the former case. 

The District Magistrate of Thana, being of opinion that the 
direction was not permissible in law, referred the case to the 
High Court, observing : — 

“InTiew o£ the decision of IhoirLorJsWpsddliTcrcd in Emperor v. ZIxitliM- 
komaran (I. L. B. 27 Madras 526), boit the sentences ought to run 
ccncaricntly.” 

The reference was considered by their Lordships. 

Pun CURlAli : — We must accept the District Magistrate’s view 
in this Reference which is in accordance with the ruling of this 
Court in Queen-Empresa v. TuUAya with Emperor v. 

Mvihulomaran^^'^ and JofjM Kannifjan v. Emperot^\ 


Wo must, therefore, make the sentences concurrent in the 
present cose. 


rI r. 


(t) (1803) Unrep. Cr. C. OTO. W (1003) 27 Uad. 625. 

(3) (1903) 31 Mad. 616. 


APPELLATE CRIMINAL. 

Etfore Sir EaiH Scoil, jn., Chief JutUee, end Sir. Jtutiee EeleXehr. 
ly ns DHONDO KASBINATH PIIADKE.* 

EeKtpaper ClMitementi to OffenettJ Ael (Til of iOOS), /te/ion 5— 
Order—Forf^ture <tfj>niu 

Section 3 of tho Newipnpcr (Incitcmenlato Offences) Ael, 10CS,proTidea for 
the tnaVbg of a condilional order deebring tbo priallng press esed for the 
]»ntposo of printing or pnhlialiing the offending aewepaper to be forfeited. 
The aodion refers to tlie whole of the press : and no order eerold ho nude ceder 
it limited onlj to such portions of Iho press as wero enploytil ia priatisg tie 
offending newspaper. 

ArriHL from'an order passed by J. L. Ricu, District ilagU- 
Irato of Thdua. 


1900. 

KursBoa 

r. 

Abjcv. 


1000. 

TteiwAtr 22. 


• Crjiriaal An<al}fo.4o5cl 1?02. 
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Dhonclo Tira? the owner of a printing press called the Arunodaj'a 
Press at Thdna. 

A weekly newspaper called the Hindu Panch was printed at 
the aforesaid press. Some of the issues of the newspaper con* 
tained articles which fell within the purview of the Newspaper 
(Incitements to Offences) Act, 1908. 

Under section 3 of the Newspaper (Incitements to Offences) Act, 
1908, the District ITagistrate of Thdna, on the 6th October 1909, 
passed a conditional order for the forfeiture of the whole of 
the Arnnodaya Press; and he made the order absolute on the 
18th idem. 

In making the order absolute the Magistrate remarked as 
follows ; — 

“ The respondent Dhondo Kashinath Piadke has presented an oppHcatic® In 
which he states that only on© machine and two frames of type are nsed or can 
be used for printing the ‘ Hindn Panch ' and prays that the order may he made 
In respect of these partienW portions of his printing press only. I do not ace 
how It is practicable to discriminate between particular portions of a press* 
It may be that the other portions of the press conld not be nsed for printing the 
paper without introducing certain modifications in its size and appearance, but 
this would not be a bar to its production by the press which is the object 
this preventive measure. I cannot therefore entertain the application. Tb® 
order of forfeiture will extend to the whole of the printing plant and materials 
of the ‘Arunodara Press* by which tho ‘Hindu Panch* has been declaredly iM 
imblisher under the Press and Begistration of Books Act, 1867, to be printed 
and to all copies of that new^aper, wherever found," 

The applicant applied to the High Court contending, inter 
that the Magistrate erred in making the order applicable to the 
whole printing plant and materials of the Arunodaya Press, but 
ought to have ordered the forteiture of the printing press used for 
the purpose o£ printing or publishing the said papers only. 

D» A, TulzapiirJcaf, for the applicant. 

M. B. Chauhal, Government Pleader, for the Crown. 

P.BB CcriJi/Uf This is an application by the petitioner Phondo 
Koshinatb Phadke by way of appeal against the order of the 
Di.strict Magistrate of Thdna forfeiting the Arunodaya Press. . 

Tho argument advanced before us is that tho Magistrate should 
have limited his order to the forfcUuro of such portions of the 


tn SB 
Dsojmo 
EASBiirATn, 
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Arunodaya Press as were used for tbo printmt^ o£ the Hindu 
Panch^’ and should not have passed on order of forfeiture of the 
whole press. 

It is to be observed, however^ that section 3 of the Newspaper 
(Incitements to Offences) Act, VI tof 1903, provides for the mating 
of a conditional order declaring the piinting press used for the 
purpose of printing or publishing such a newspaper to be forfeited, 
and clause (c) of section 2 defines printing press to include all 
engines, machinery, types, lithographic stones, implements, 
utensils and other planter materials used for thej purpose of 
printing. 

As the paper was printed at the Arunodaya Press, the Magis- 
trate was right in forfeiting the whole press os defined by 
the Act. 

Wc, thcrcEoro, dismiss the appeal. 

Appeal (Itemsicd, 

n. It. 


APPELLATE CIVIL. ' 


Be/ore Sir Basil Sealt, Kt.t Cli*/ JutUet, and Mr. Juttice BatcMar^ 

TRIMBAK BAMCHANDRA PAXDiT a\p orntas (oRiciXiL DtriXD. 
AKTS), ArmaiMTs, r. SIIEKU GULAJI ZILAKI VAIKER (oaiaixAL 
PiAiMirr), r.BsroXDENT.* 

Saranjam — /iiam— Afirai (p^manent '•i(nan<yJ'^D*nial cf ^uran/asidjr’* 
iitU-^Attornmenl to <Be«jxire SaranJandiTt^Bftopp«l~~Claim to loll 
as Mirasi teruint — Xfmt/fJ vUcrest—Adrtrse possathii* 

In nn ejectment suit IrougM by an loamdir agaiml persons cWmiog to 

boll M ilirasl or pirmanent tenants, it was conceded tiat Ibo IcMa rlgbti in 

tbo Und m suit appertained to a Saraojam bcld oa pohllcal (enure ani tkat 
(bo prosont incmnlcnt of tbe Saranjam was tb* plalntif!. Tie dcfcadints 
rvsl'tol tbo pVintifTs claim to eject tbeni on the ground that the Inara right, 
wero merely the right to receive tbe rojal share ©t tbe rerrane and that tbe 
proprietary right, in tbe soil were, prior to the tUteof the grant, T«teJ lo lie 
prantoc of the Inam, bad tlesceiided to his heirs independently of the Inara and 
tnnushed tbe leA«ebold or Mirasi right. 
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Held, that tlie defendauU*^ contention involyecl the denial of the title to the 
reversionary rights in tho lands in the defendants' occupation of the successive 
Saranjamdars approved by Government. The defendants had, however, been 
continuoivsly paying rent fw their holdin*^ to the successive Saranjamdars 
including the plaintiff. They were thus estopped by attoinmont from dis- 
puting the plaintiff's title. 

Vasudev Haji v. Sahoji SanuO) and Don clem. Marhto v. lViggins&, 
refeiTcd to. 

The rights of successive holders of hereditary .and impavtibla estates not 
governed by tbe ordinary mles of inheritance but subject to the condition that 
Government shall approve of the heir may be barred by adverse possession. 

Tekait Hatn Chunder Singlt v. Siimati MtidTio Kumai'i (3), referred to. 

Where in an ejectment suit by an Inamdar it rvas shown that the defendants, 
for move than twolvo years before the snit, openly asserted their claim to hold 
as permanent Mirasi tenants, 

Held, that the defendants had acquired .a title to the limited interest chimed 
by them and conld not be ejected, ' 

Secokd appeal from the decision of D, G. Gharpure, First 
Class Subordinate Judge of Satara with appellate powers, 
confirming the decree of G, N. Sathe, Subordinate Judge of 
Wai. 

Suit in ejectment brought by an Inamdar ogainst persons 
claiming to hold as Mirasi or permanent tenants. 


The facts of the case were as follows 

The plaintiff’s family held several Saranjams, Inamsand other 
properties situate in the Poona, Satara, Khandesh and Belgaum 
districts. The land in dispute, known as the Wai Saranjam, 
situate at Wai in the Satara District. In the year 1716 the 
plaintiff’s ancestor Shekh Mira I, who was in the service of 
Satara Government, made a representation to Shahu Chhatra- 
pati who granted to him a Sanad (Exhibit 94) as follows : — 


Peace. Prosperity. In the coronation year 43 (A. D. 1716 ) the name of t o 
cyclical year being Manmath,tlio lunar dato the 6th of Sbravan Babul (dar' 
lialfj— Srond.iy. Tho illnslriona King Shahu Chhatrapati (» c . tho lord of the 
umbrella) Swami— tho ornament of tho warrior race, issued an order to 
Bajashri Annaji JanardanjDcsliadhikaris and Lehhaks (writers), present 


0)(1871)8Bom. U.C.R.,A. C. J..175. (2) (1843) 4 Q. B. 307. 

PJ G88B) h. R. 12 I. A. 107. 
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fnture of Piant Vai as follows Ajam Stetli Mira walad Bava Khan, an in- 
habitant of Kasha Yai, made a representation before the Swami (t.e., the King) 
at Fort Sahara (stating) “ 1 hare rendered a great deal of Beiriee with a single- 
ness of purpose in the kingdom of ths Swami. As to that, there is my old 
Xathan* Thikan— being land cultivated by irrigation, measnrlng Bighas 
situated at Kasba Vai, which the Swami shonld be pleased to_grantmom 
Inam." Ho made a representation to tbis effect The Swami thereupon 
taking (the representation) into consideration and (eonsiderlng) that be is 
adeTotedsorvantof tbeSwamijisgracionsiypleascdto'gnntin Inam tho old 
jLalban* Thikan, being land cultivated by irrigation, measuring 6^ Bhighas, 
six and a balf BIgbas— together with all taxes and cesses (but) exclusive of tbe 
Hakdais (does) to him and to his sons, grandsons, etc-, from generation to 
generation. Yon are therefore to fix the said land (so as), to measore six and 
a half Bighas— twenty Bands going to make one Bigha— and mark off the 
four bonndaries thereof and eontinue the (same as) Inam. Yon are not to 
insist upon tbe production of refresh letter (of grant) and deliver the original 
letter to tho person aforesaid for hts enjoyment Note this. 
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Subsequently in the year 1848 Shekb Khan Mahomed, a 
descendant of Shekh Mira I, granted in Miras (perpetual tenancy) 
the land in dispute to Babutav Ilaghunath Fandit, an ancestor 
of tho defendants. The Mirospatra (Eshibll 84) was as 
follows!— 


To Bhai Baburao RagUnnath Bandit, may your affection endnro from your 
sincere friend Amir Hussain aliett Shekh Khan Mahomed Baba Babeb of Wai 
Inam! Jahagirdar. Greetings— In this Kasba there is my Inami Usd. Tlie 
same called Kaiban measuring Bighas 4 and (the right lo take) water for 
a rrsbar(i.c., three hours) have been with your father on a lease of cultivation 
for tho total fixed rent of Its. 40 since the Sbak year 1<45 (1623-24 A. D.). 
As to that, yon intimate to me that a fresh lease ibould be granted by mo in 
regard to the same. The same (request) being cottiiderei,.and it being farther 
considered tlmt you and your father liad been very useful to me, this fresh Miras 
lease U granted. Thereforo you should pay Bx 40 every year as rent in respect 
of the above land, as you have boea paying hitherto and enjoy tbe same. In future 
when on a survey being made of tho land tho assessment nsy be increased 
or decreased, you should jKiy accordingly and enjoy the said land yourself, your 
sous and grandsons, etc., from generation lo generation. You will not he 
rd for more. Forwarded oa ths ISlb moon of the year oas thoaualtwo 
hundred and forty-nine. The lunar dste the 5th of Jeshia Vaidyi Shake 1770 
(dlsl dune ISIS), the name of the cyclical year being Kilalc. 


• r«;laa-A grant or tenure la 

a lW-0 
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Under the terms of the said Miraspatra the defendants’ family 
continued to hold the land on payment of the fixed rent to the 
grantor Shekh Khan Mahomed till his death' in 1872. After 
that year the defendants continued in possession on payment 
of the rent to the holders of the Saranjam for the time being or 
to Government when the Saranjam was resumed by Govern* 
ment owing to the death of the incumbent. In the year 1894 
Government recognized the plaintiff as the holder of the Wai 
Saranjam, and he in the year 1904 brought the present suit to 
recover possession of the land in dispute from the defendants, 
alleging that they had been enjoying the land as llirasdars 
under the former holders of the Saranjam and that the Miras 
grant was not binding on him. 

‘ The defendants contended inter alia that they were the Miras- 
dars of the laud in dispute and the plaintiff had only the right 
of getting rent every year from them ; that only the rent of the 
land was paid to the plaintiff, his ancestors and Government 
when the property was under attachment ; that whenever the 
property was attached by Government, only the right to get 
the rent was attached, that the defendants’ Miras right was 
thus recognized by Government and that the suit was time- 
barred. 

The Subordinate Judge found that the Saranjam. was handed 
over by Government to the plaintiff free of any incumbrances 
or other jural relations created by the previous holders, that the 
defendants were neither annual nor perpetual tenants of the 
land, they being occupants of the land were quasi tenants fro^ 
year to year at the will and pleasure of the Saranjanidars, that 
the Saranjam included the ownership of the soil and was no 
restricted to the revenue of the land and that the plaintiff was 
entitled to recover possession. He, therefore, allowed the claim 
for the following reasons : — 

Now ttQ present holder of the raranjani UDth in descent from Shol^h Mira 
whom the grant of the saranjam was made in 1703 (171C?) 
title of the ro-grant in his (present holder's) favour dates from 1894 («Y' ‘ 
42). The history ns to how the property has been held by succew'O 
shows that each of them has xcceived it at the pleasure of the then ruUnSPO^^^ 
either for the m'ditary Bcrrico to be Tendered at the time of the eraot or o 
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political consideratioTis entirely 'wlilim tt® diserctlckii o? tte paramemnt power. 
Tho words of the grant from tlmo to time predieite rather the break of the old 
estate with the death of tho holder than ita continaity thtongh him to tho new 
holder. The words showing continuity from generation to generation haro to 
be given in this case restricted sense and not their usual significance ; and this 
is evident from the nature of the estate passed. It is argued for the defence 
that the words in the sanad relating to the lands called Katban, suggest that 
they were already in the occupation of the plaintifTs family and the grant 
created only tlie right under which they were thereafter to be held. It was 
argued that accordingly the powers of resumption to he exercised by Goremment 
at the death of the holder of the saranjam cannot go beyond what was origin* 
ally granted. It cannot distarb the occupancy right. The import of tho 
document ^Tas under the consideration of their Lordships of tho Privy Council, 
and whatever their cOcet so far as tho plaintiff's interest is Concerned as 
against Govcrnpient, they cannot be available to defendants who come under the 
grant of Khan hlahomed 1 1 and he could not pass more than what he h-id. lie 
could give the lifo estate he had, and the words of the title-deed of the defendants 
itself indicate that a xegraut was considered necessary and desirable. It has 
been decided by the Privy Council that no distinction can bo drawn between 
tho laam Qud tlio other property in question, and the whole of tho properly 
incloding the Inam has to bo ccuUnued as a pononal and military Jaheglr. 
Goyemment'a action from time to time was based on political considerations and 
tho tennro created was political. Tlie scope of defendants’ title must, therefore, 
ho judged from the scope of title of the plalnUfE himself. riaiiitilThas acquired 
tho title as a holder under a rc^graut of the aaranjam, and this clrcnmstanco cats 
nsnndor all relationships of title through which defendants’ claim throngU Uie 
previous holders of said saranjam, and there is no continuity of interest through 
pTOTions holders. Flaintill aequired tho estate free of any juni relationships 
created between previous holders aud defendants. * . * * * * 

It will ho seen from tho peculiar nature of the cslalo eocecssive holders of tl »0 
saranjam Iksve acquired that tho defendants in occupation of tho lands under 
them have no subsisting relations cither e* ordinary yearly tenauts or as 
permanent tcaintsintlisordinaryeigmficaiico of thetwo terms. The occupu* 
tlon is of tho nature of jKositenantsfrom jeatto year.if I may ao ityleit, 
terminable with tho estato of tho suceesslvo holders, and conlinuable at their 
pleasure. Ths acts and omissions of prorlous holders cannot bind the jdaialiff, 
and time cannot mn agiunst him as dating from the pcrlol of tha last 
holder’s enjoyment of tho saranjam. 

On nppcnl by tho defendants tho appellate Conrt conCnned 
the decree. Tho following aro extracts from tho Appellate Courtis 
Judgment 

The grant of tho nma/an to plaintiff Is almWod. It is also ecmroleJ ttal 
Ihe lnani rights in tho nit lands belong to the tanmjitn an! are to 

plaiulltt by the grant. Th? question Is about lbs JfiVas rights rialnliS 
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tliat these rights xrerc created by former holders of the saranjain and that tl''J 
terminated by the grant to him of the taranjam by Gorcrnioent. I Lei not 
the slightest doubt that if plamtifi’s former allegation is true, the latter must 
follow. The question now reduces itself to this : whether Miras rights were 
Created in defendants by & former holder of the taranfam or existed in defend- 
ants prior to the very creation of the saran/am. It is proved in this case thjt 
the «ora«;am tvis created prior ‘to 1785 (oidc iStinad * * translated at 
p. 445 of I. L. E. 17 Bom. 445) and the plaint lands, at any rate, sioc© thatyesr, 
came to be considered as appertaining to the saranjam> It is not, theferore, 
necessary to go behind 1785. Now Iho creation of defendants* Miras was jo 
1848 (etde Ezbiblt 84). They ate not able to go behind this year. Ifeo, tbeir 
tights must cease with the death of the grantor unless roriredhy thenextto’der 
of the saranfara. It is admitted that not only has the original grantor died hut 
also his soccesaors. Plaintiff who is now the bolder o! the rara^a^does not 
wish to continue defendants’ rights and they must vacate. This settle# the 
■whole questioDt 

PlaintUTa title wascroated ml695 (1894?) from which the present soi* b 

tritbin 13 yeare. It is not, therefore, time*barred. On this point I wasreferre 

la BadhaiaH. Anautrae, I. LR. 9 Bom. 198, whlch'is, however, a valan asQ. 
A roXandar aucceeds to the vc/a» by right of inheritance. A Saranjam is entire ^ 
within the gift of the mliDg power (I. L. E. 17 Bom. 431) and a sueeessos 
laiea tho jaranjam by viroe of -this gift and not by right of inheritancet or e®? 
other right. 

The defendants preferred & second appeal. 

Jajiakar, -(vith Eeh and S. B. Bal-Me, appeared for the 
appellants (defendants) Oar firf,t contention is that under the 
sanad, exhibits^, wbal was granted as Saronjamto ShetbMiral 
■was the tevemie of the laud and not the land itself. The land 
is mentioned in the sanad as Kafl/an, which .word is the cor^P* 
tion of the word Katuban, and. the 'meaning ot /Katubati is a 
grant or tenure in perpetuity for a fixed sum * see Molesworths 
Dictionary, That being so, the land ■ was thus already in t e 
possession of the grantee a^^atban, that is Miras, and what was 
granted by the aanad as Saranjam was tho Exemption from tbepa)* 
meat of land revenue. The thea'Govemment exempted the grantee 
from the payment of the revenue due to royalty. ' The language 
of the aanad is quite clear on the points .Dndet the sanad the 
grantee’s Kjidim. (old) Kalban was granted in Xnam. That ino^u 
what was granted was the right of Government/nac3cly» the 

right to receive revenue. Government could not profess to 
grant what already belonged to the grantee os perpetual tenon . 
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namely, the land. It \Ya3 wrong to hold that the grant of the 
Saranjam aflcclcd the soil. Our contention is fortified by 
the grant of the Miraspatra, exhibit 81. That grant expressly 
refers to the revenue of the bind. Tho land Kalian was granted 
in Miras to tho plaintiff’s ancestor and wo were to pay to him, 
our landlord, tho revenue which was Saranjam. 

Further, whenever Government resumed the Saranjam on the 
death of the holder and levied attachment thereon, what was 
nttaclied was tho revenac and not tho land. They allowed tho 
land to remain in our possession and' we paid them the revenue. 
If tho land was Saranjam Government would have ottached tho 
land. 

[Batchelor, J. What Government resumed -was tho estate, 
that \yould mean the land also.] 

Wo submit that was not so. If the land was Sarnnjom there 
was nothing to prevent Government from taking possession of 
tho land by ejecting us, which they never did. Further, by 
resumption Government docs not make itself the absolute owner 
of tho Saranjam. Tho Saranjam is not oxtinguisljcd. Govern- 
ment holds a.s trustee for tho next incumbent to be choscn by 
Government. Such incumbent is generally a capable and an 
cligiblo member from the family of tho deceased incumbent. 
A .stranger is not generally allowed to come in. Whenever 
Government re-grants tho Saranjam, such rc-gront is always 
accompanied by tho cash appertaining to the Saranjam 
accumulated in the hands of Government. 

Further, it has been hold that Saranjam is generally the grant of 
Royal revenue and very rarely soils Krtthnarav Ganeth v. 
JiuBjrarO) j Kaman Janardan Tie Collector of Tiann^ ; 

Karjt Karayan Mandlii v, Dadajt Bajmji Detat^^ ; Jtaneiandra v. 
rc«Za;rao<‘>. There is no distinction between Saranjam and 
Jahagir. They are one and the same. 

. (I8C7) 4 Coni. II. C. C. (A. a /.) 1 P) PSTS) 1 Cot. 5C3. 

kt IV 7. P) (1*6;) C C.«i. t?3 U r 
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Our next contention is that the suit is time-barred. The lower 
Court has computed the period of limitation from the time of 
the plaintiff’s selection as Saranjamdar in the year 1894. But 
that is not a correct view. According to the nature of the 
Saranjam holding, each incumbent is only a life-member. Assum- 
ing that the grant of the Saranjam included land, then the 
land came into our possession in the year 1848 under the terms 
of the Miraspatra granted by Shelch Khan Slahomed, He died 
iu'the year 1872, therefore the grant of the Miras by him also 
came to an end in that year. Notwithstanding that the grant 
thus came to an end we have continued in possession up to this 
day. Since 1872 we have been in possession. Therefore adverse 
possession began to run in our favour from the year 1872 and 
the present suit was brought Jn the year 1904. - It is therefore 
clearly time-barred : Dattagiri v. Daitatraga^^ j KUtnong Shgh 
Jagalandhu 2iog^^ Sehari Lai v, Muliommad Mtiihl'i 
zamlanda Landara Sannadkiv. Tdu PandaramS^'^ \ Lresidenlt 
of the College of Si. Marg Magdalen, Oxford v. The Mtorneg' 
General ^^^ ; Bohhett v. South Bastern'fPaxhoag Comgang^^- 

Cogaji, with G. S, Mao, for the respondent (plaintiff) This is 
a suit in ejectment and our title has been held proved. It 
argued that the Saranjam was the grant of revenue and not of 
land. The documents relied on for this contention are of doubt- 
ful import, "What was granted 'by the sanad, exhibit 94, was 
ihilan Kaiban^ that is laud Kalian. What is to be considered is 
what is the inference of fact to be drawn from the documents, an 
both the lower Courts have concurred in drawing that inference. 
Such an inference cannot be interfered with in second appeal. 

The Saranjam and loam have been held under one political 
tenure: Shelch Sultan Sant v. Skdh Ajmodin'^’ This ruling o 
the Privy Council, though not m judicata, is relevant under 
sections 13 and 43 of the Evidence Act. It shows that ^Snranjauis 
and Inams stand on the same footing and there is no distinction 
between them. In the year 1785 the character of the Saranjam 

(1) (1002) 27 Bom. SG3. * (4) (1800) L. R. 27 I. A. CO. 

(2) (1896) 23 Cal. eSO. ' (5) (1867) 6 D. L. 0. 169. 

(3) 0893) 20 All. 482. (8) (1882) 0 Q. B. P. 

W 0802) 17 Bom. <31. 
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liolding was changed and it was'btought to the level of Inara 
holding ns shown in the above ruling. 

Saranjam and Jahagir are different estates. They differ in 
their nature : Gulabadaa Juffjivandas v. TAe Collector of Surat 
J)ostli(ti V. TsAvardas Jogjivandai^K 
'The point of adverse possession was not taken in the first 
Court. There was an issue on the point of limitation in appeal 
and the finding thereon was in the negative. When a party 
is in possession, his possession must be referred to a legal and 
not to an illegal origin. The defendants set up tenancy, 
therefore their possession cannot be adverse to us : Dadola v. 
Krishna.'^'^ j Budesah v. naimanta^'‘^ ; Thaiore Bateiingji v, 
Bamanji A, Balal^^K 

The cases relied on in support of the point of adverse posses- 
sion relate to Vatan and not to Sarangam. Vatan estate is heic- 
ditary, while Saranjam is only a life, estate: liamcAandra 
V. T^enAairao^K On tlio death of the Saranjamdar the property 
goes to Government. The period of adverse possession against 
Government is sixty years. It is not shown when the defendants* 
possession became adverse to us. 

Jagahar in reply The decision of the Privy Council in 
SAeAU Sultan Sani v. Shehh Ajmodin^ docs not touch the 
point ns to the construction of tho sanad in suit. 

The land is mentioned in the sanad beciuso its revenue was 
to bo paid to the landlord. 

Our possession became adverse from the year, 1S72 when 
Shekh Khan Mahomed who gave the Miraspatra to us died. 
Further there is ovidcuco in the case, exhibit 75 and exhibit 7?, 
Nvhich shows that in the years 18S5 and 1883 we claimed to hold 
as Ifirasdars, while the present suit was filed in the year 1904. 

Tho cases relied on for tho purpose of showing that Saranjam 
and Jahagir are distinct, turned upon the words of the particular 
gr.\nts therein. 

O) a‘'TS) 3 nom. ISO. w (IKC) 21 T-sTn, 

pj 15 lktin.222. D aKa>2; Horn 515. 

P) U^T8) 7lk>m.31. PJ (1S*2) 6 To*, t'’? •; f Cy, 
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ScoTT; 0. J. : — This is a suit in ejectment brought by an 
Inamdar against persons claiming to hold as Mirasi or penniinenfc 
tenants. 

It was conceded in the lower Court, that the ‘ Inara ’ rights in 
the lands in suit appertain to a Saranjam held on political (enure 
and that the present'.incumbent of the Saranjam is the plaintiff. 
The defendants^ however, contend that the Inam rights are merely 
the right to receive the royal share of the revenue and that the 
proprietary rights in the soil were prior to the date of the Inam 
grant vested in the grantee of the Inam, have descended to his 
heirs independently of the Inam, and have furnished the 
permanent leasehold or Miraai interest by virtue of which the 
defendants resist the plaintifl’s claim to eject them. The lower 
appellate Court held it proved that the Saranjam was created 
prior to 1785 and that the lands in suit, at any rate since 
year, came to be considered as appertaining to the Saranjam. 3 
the lease under which the defendants claim dates only from 18 j 
the finding of fact of the lower Court disposes pf the point. 

If the question were, as urged by Counsel for the defendants, a 
mixed question of fact and law it must, nevertheless, be deci e 
against the defendants. The contention involves the denia 
the title to the reversionary rights in the lands in the defendants 
occupation of the successive Saranjamdars approved by Govern 
ment. The defendants have, however, been continuously 
rent for their holding to the successive Saranjamdars inclu 1 % 
the plaintiff. They are thus estopped by attornment mm 
disputing the plaintiff's title. See Vasitdev Dap Banu ^ 

and Doe dem. Marlow v. Wiggins^^^^ In so far as the defen 
case depends upon the construction of the Sanad of 1/85, 
decision of the lower Court rests upon the authority 0 
judgment of the Privy Council in favour of Sheikh 
Saranjamdar, who succeeded their lessor, against Sheikh u 
Sani, their lessor's devisee,: with reference to the lands in sm ^ 
A reference to the report of the proceedings in that 
will show that tho lands in suit were held not to bo the prJ'O 
heritable and devisable property of tbe defendants’ lessor but 0 


(i) (1871) 8 Bom. H. 0. E. (A, C. 175. 


(I) (1813)4 Q. B.3C7. 
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bo held on political tenure as part of the Satanjam. Sec Bhehh 
Sultan Sant y. Sleih Ajnodin^^, 

The defendants* second line of defence tvas that the plaintiff’s 
riglit is barred bj the adverse possession of t!ie. defendants for 
upwards of twelve years under a claim to hold as permanent ten- 
ants. It is uj^ed that time will ran against the successive Saran- 
jamdars for the same reasons as it was held to run against succes- 
sive "Watandars in Radhahai v. Anantrav^*^. This defence involves 
an examination of the nature of the particular estate with which 
we are concerned. The nature of the estate appears clearly from 
the judgment of the Privy Council in Sheih Sultan Sani 
Ajmodin^'^. It is there stated that in consequence of the advico 
of Mr. Elphinstone the Court of Birectors, in a dcspatcli of the* 
S6th October 1842, directed that the Jaghir of Shokh Mira (being 
the estate in question) already restored to the son of the* last 
holder but for life only must bo considered hereditary'*, “It 
remained for Government say their Lordships, “ when necessity 
should arise to determine to whom it should regrant or in whom 
it should recognise a right of succession to the Jnglnrs then 
sessedby Khan Mahamed**. Khan Maliamed died on the 81st 
of December 1872, It then became necessary to deterrnino to 
^Yhom his Saranjam should be granted. Amongst thooandUlatea 
was Shekh Ajmodin, the respondent, a descendant of Shekh 
Abdul Khan, the half brother of Khan Mahomwl. This Jed to a 
Resolution by the Government dated the Slird of Octol'or 1873 
“tliattho Agent for Sardars should bo requested to inveatigate 
judicially and after duo notice to all parlies concornod whether 
Shekh Ajmodin is under Mahoincdan law tho Icgillmato auccesaor 
to tho headship of the family either by adoption or descent, *' 
On the 28th November 1873, tho Agent reported that Shokh 
Ajmodin was not tho legitimate successor to tho headship of tho 
family under Mahomednn law ns Khan Mahomed had loft a 
daughter and she had sons who >vero nearer tho head of tho family 
than Shekh Ajmodin, but ho recommended that nny property tho 
succession to which Government had power to regulate should go 
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to Ajraodin. On tho 27th March 1874 the Government confirmed 
the Agent’s report in the following terms ; — 

"Resolution.'— The proceedings of the Agent forSardars are ap- 
proved and for the reasons given by Baron Larpent Shekh 
Ajmodin should be recognised as the head of the family to whom 
the Saranjam should be continued. To avoid disputes^ the 
allowances for maintenance of the widows of the deceased Shekh 
Khan Mahomed and Shekh Abdul Kadar and of any others who 
have a claim for maintenance on the estate should be settled by 
order of Government after receiving the recommendation of the 
Agent, The allowances now paid to Shekh Rakmodeen and 
Kahimanhee under Government letter of 28th March 1S61 should 
be continued 

This arrangement having been,approved by the Secretary of 
State, the whole of the Jaghirand Inara incomes were made over to 
Shekh Ajmodia, and the agent and the administrators of the 
estate which had been taken into the hands of Government called 
on all persons to acknowledge him as owner. 

Their Lordships conclude their judgment as follows 

“ Their Lordships, however, are of opinion that no distinction can 
be drawn between the Inam and the other property in question. 
As has been pointed out, the Sanad of 17S5 included the inam 
villages and lands with the Mokasa as parts of one Saranjam for 
the support of troops. The effect of the treaty of the Srd Julfi 
3820, was to continue to Shekh Mira the whole of the property, 
including the inam, as a personal and military jaghir. This was 
donehy the Government on political considerations, and the tenure 
thereby created was political. This was the view taken by the 
Government in 1876, when it adopted the report of the Alienation 
Settlement Officer that ^the whole estate intact, Saranjam and 
Inam, as restored after the war under the treaty of 3rd July> 18./0, 
is continuable os a guaranteed estate to the adopted son ’ (Ajmodin) 
'as the head of the family*. 

" Their Lordships, therefore, concur in the opinion expressed by 
the Governor-in-CounciUliat n mixed estate of Saranjam 
Inam was granted by the treaty of July, 1820, to bo held on the 
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same political tenure, and passed intact to the person whom the 
Government mi«ht reco^ise na the head of the 

The estate then is a guaranteed hereditary estate. The right 
to succession is in the family, but it is subject to regulation by 
Government. When there is a delay in the choice of a successor 
to the last incumbent, Government collects the revenues for the 
next holder. The holder has no powerof testamentary alienation 
and presumably has no greater pOAvers with regard to the estate 
than the holders of other Saranjam estates Avhich are, as a general 
rule, inalienable and importible. See Kadhalai v. Jnanirat^K 

It was conceded that a Saranjamdar would not, except possibly 
for necessity, have power to create aMirasi lease to enure beyond 
his Ufc-time, and the defendants could not, after Khan Hahomed^a 
death, successfully base their possession upon the lease of 1813. 
The defendants’ contention was disposed of by the lower Court 
on the ground that a successor takes the Saranjam by virtue of 
the gift of the ruling power and not by right of inheritance or 
any other right, and that as thcplaiotiS' succeeded in 1895 end 
the suit Avas filed in 190i, the claim is not timc-barrcd. It is clear 
from AA'hat has been said above that the lower Court did not 
rightly apprehend the nature of this particular estate. In its 
incidents it resembles GhatAvali estates of the kind inA'cstigated 
by the Privy Council in Rajah Nilmoni Singh a*. Rahranath 
Singh estates Avhich are not transferable nor divisible, Avhich 
oro hereditary though not governed by the ordinary rules of 
inheritance, and which arc subject to the condition of tlio GoA'cm- 
ment’s approval of the heir. Against tho successiA'e holders of 
such estates rights may be acquired by odverse possession. See 
Teiaii Ram Chunder Singh w Srimati Jiiadha Kumari^n In that 
case it\m held that time Avould begin to run. not from the com- 
mencement of the tenancy of persons claimiog^to hold ns perma- 
nent tenants but from the date when tho claims of the parties 
became openly and undoubtedly adverse. In the present case it 
is shoAvn that at least from 1880 the defendants openly asserted 
their claim to hold as permanent Mimsi tenants. As this was 

P) (l655)ODoaj.ai4,Kot4(S). H) (tss*) L, K. 0 1. A. 101. 

0) (16?C) 1. n. IS I. A. ISS at p. 197. 
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offoiics coiijlstcJ not in moving the eocame from one phcc'to another, bat in 
the unauthorised possession of it at any place in contiavcnlion of tho Act. 

Section 43, clanse (i), seems to contemplate rather the ciso of a person who 
is in lawful possession of cocaine at otie place, bnt is by law forbidden to remove 
it either partly or wholly to another place. 

Appeal by tbo Govevnmentj of Bombay from an order of 
acquittal recorded by A. H. S. Aston, Chief Presidency Magis- 
trate of Bombay, 

Balwantrao and another were tried for an offence punishable 
under section 43 (4) of the Bombay A'bkjtri Act, 1 878 , the former 
on a charge that on the 30th September 1900 at Fanas AVadi, 
Bombay, he transported 13 ounces of cocaine and the ktter that 
he aided and abetted the offence. 

Tho possession of cocaine by Balvontrao was unlawful from 
its inception. It was removed by him from his room at Fanas 
IVadi and handed to accused No. 2 who stood near tho gate of 
the Wadi ; and then the latter proceeded with the cocaine from 
ihenco to Bhang Wadi wiicro he Iianded tho parcel to a Purdeshi. 

Tho Magistrate found that as tho word " place was not 
defined in tho Bombay A'bUdri Act, 1878, there v/as no illegal 
transport or removal of tho cocaine within tbo*TDcaning of 
section 43 (4) of tho Act ; he, therefore, acquitted both tho 
accused of the offence, and convicted them only of illegal posses- 
. sion of cocaine under section 47 of the Act. Ilis reasons were 
03 follows 

“ The word ‘ place ’ is uot defined in the AbWri Act and Ibe defence contends 
that tho removal of cocalco from accused’s house at Fanas HN’adi to Bliong IVadi 
would not be a removal from one place to another within lb© meaning of 
section -13, that a removal from one place to another must mean a removal from 
one ^ illago or town or district to another and that if the evidenco is believed 
the only eectioa under which accused can be convicted is tiat possession under 
section 47. The defonco also contend tbal in Ibc absence cf evidence to show 
the transport was illegal the only section nnder which accused can be convirfeJ 
is section 4?. I think this later contention must be upheld. I convict accused 
Under soction 47.” 

The Public Prosecutor appealed to the High Court from the 
order of acquittal. 
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H. B. Chatilal, Govemmc-nt Pleader, for the Crown. 

Gadgil, with B, B. Batwafdhan, for the accused. 

Per Curiam : — ^We think that we ought not to interfere with 
this acquittal, and that the Magistrate was right in declining to 
convict the accused under section 48 (J) of the Bombay A'bkdri 
Act y of 1878. The fact was that the accused's possession of 
this cocaine was altogether illegal, and, in these circumstances, it 
seems to us that section 43 (i) does not apply* That section 
seems to contemplate rather the case of a person who is in lawful 
possession of cocaine at one place, but is by law forbidden to 
remove it cither partly or wholly to another place. Here the 
offence consisted not in moving the cocaine from one place to 
another, but in the unauthorised possession of it at any pkee 
in contravention of the Act, The appeal, therefore, must he 
dismissed* 

n. K' 


APPELLATE CRIMINAL. 


Before 2Ir. Juttice Batchelor and Mr. Justice Snighl. 
EMPEROR p. MULJI DAMODABDAS.* 

CUg of Bombay Municipal Act (Bom. Act III of ecction 
Factory -^Municipal CommUtioner, permission of—Vnavthoriseifuctot'f 

The accused ohtainad the Municipal CominissionePs permission (section 300 (W 
of the CityJof Bombay Municipal Act, 1888), to establish a hauddoom fac cry 
worted by an oil jeogine . bat by means of this oU engine he also estabVis c » 

flour xaill — without any permission. The accused was, therefore, charge 

tho offence under Motion 390 (1) of the Act 

Seld, that the accused was guilty of a technical offence under section 390 ( 1 
of the City of Bombay Municipal Act. 1888 : for although the accused had lc3« 
to ostablish'lthe hand-loom factory, he had no leave to establish the floof J”' 
factory, which was not the less another and a eeparate factory because » 
happened to bo worked by tho same power which it was proposed to employ 
tho permitted factory. 


Criminal Appeal Ko. i52 of 1007. 
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Appeal Ly the Government of Bombay from an order of 
acquittal passed by p. H. Dastur, Second Presidency Magistrate 
of Bombay. 

Muiji Damodardas obtained from the Municipal Commissioner 
of the City of Bombay a permission, under section 890 (I) of the 
City of Bombay Municipal Act, 3888, for the establishment of a 
hand-loom factory to bo worked by an oil engine. 

It appeared that Mulji (accused) instead of using the oil 
engine solely for the purpose of working a handdoom factory 
used it also for the purpose of working a flour mill. 

The accused was under these eircumstances'triedforanoficnce 
under section 390 (1) ; but the Magistrate acquitted him. 

The Public Prosecutor appealed to the High Court from the 
order of acquittal, 

SirflM^man, Advocate General, with S. FteJiofton, Public 
Prosecutor for the Crown. 

Invernrif^, ^vith T. F. J)csat, for the accused. 

Fer Cvriam .-—The respondent here was charged before the 
Presidency Magistrate, with having committed an oflenco under 
section 390 (1) of the Bombay Municipal Act III of 1888. Ho 
was acquitted by the Magistrate, and the Government of Bombay 
appeals against that acquittal. 

Section 390 (1) lays down that — 

"Ho person eh.'ill newlj eatablishjD any preniise* any factory, workshop or 
workplace in which it is intended that »fcan», wafer 'or other mechanical 
power shall be employed, without the prerioMr pcnnisjion of the 
Commissioner.” 

The accused obtained the Municipal Commissioner's permis* 
sion to establish a handdoom factory, worked by on oil engine. 
But by means of this oil-engine the accused has also established 
a flour mill. It seems to us quite clear that ho is guilty of a 
technical oflcncc under section S90. Tire mechanical power or 
force is to be distinguished from the foctory. And here, although 
the respondent hod leave to establish the hand-loom factor^*, he 
had no leave to establish the flour mill factor}', whicli, in our 
opinion, is hot the less another and a separate factory because 
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it happens to bo worked by the same power which it was 
proposed to employ in the permitted factory. Wo are, therefore, 
of opinion that the acquittal should be set aside, and that the 
respondent should be convicted of the ofTence charged. lie has 
undertaken, through liia Counsel, not to work the flour mill 
beyond to-day, without permission under section 890, and in 
these circumstances we think that a nominal fine of one rupee 
will be sufficient. 

Appeal allowed. 

R. R. 


APPELLATJ3 OKIMINAL. 


Before Mr. Justice Batchelor and Mr. Justice XnigU. 
EMPEROR r. RAJA BAHADUR SHIVLAE SIOTILAL.'' 

dig qf Bombay Municipal Act {Bomhay Act III of 18S8)p section 3lTi“ 
Municipal Commissioner^Meglccted prewis^s—'^oticc to remove nuisance 
—Magistrate's discretion. 

TBo accusod waa served with a notice of requisition under section S77 of tho 

Oitj of Bomb.ny Municipal Act, 1898, roquiiing him to removo filth, rutWati, 

lic.aps of cutchera and stable refuse from a largo piece of Micant hind helongios 
to him. He failed to comply witli the requisition, and a prosecution 
instituted against him. The Magistrate viewed the premises ; and having 

viewed them, but without hearing .any evidence, acquitted the accused, as th« 

premises did not appear to him to bo In a filthy condition j-— 


* Criminal Appeal No. 403 of 1909. 
t Section 377 runs thus 


will* 


(1) If it slisll appear to tlic Comiuiasioner that any premises nro overgrown v 
rank and noisome vidtat'on or are otherwise in an unwholesome or filthy eoni i o 
or, by reason of tiieir not being properly enclosed, arc rcsorted to by tho public c 

pmqwaes of mturc, or ore otberwiso a iiuisaaca ’to the neighboHring inhibitaace. 


tho Commissioner may, by written notice, require the owner or occtipi^f 


of <ocb 


premises to cleanse, clearer enclose the same, or, with tho approval of the standi 
committee, may rcqaire him to take such other order with the same as' the Coop'*- 
sioncr thinks neecssaiy ; 


(2) Provided that, in so far as tho unwholesome or filthy couditioU of >n 
premises or such nuisance as aboveircntioncd i« caused by the discharge from or 
any d< feet in the municipal drains or appliances connected therewilh. R 
incumbent on the Comniissioner to cleanse such premiscp.' 
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Seld, tliat tho premises baring appeared to Iho Commissioner in a Cltby 
condition, the notice was validly issued under section 377 of tbo City of 
Bombay; Mnnicipal Act, 1838; and that there haring been a noa-compUance 
with the notice, the offence was complete. 

Seld, forther, that the Magistrate was wrong in ocqaitting the accused on 
the sole ground that the premises did not appear to him to be in ench a condi* 
tion as to justify the issue of a notice under section 877. 

Section 377 of tho City of Bombay Municipal Act, 1888, enacts that the only 
condition precedent to the valid issue of a requisition is that it shall appear— 
not to the Magistrate but— to the Commissioner that the premises are in tho 
condition specified in the section. 

Criminal appeal by the Government of Bombay, from the 
order of acquittal passed by P. H. Dastur, Second Presidency 
Magistrate of Bombay. 

The Municipal Commissioner of the City of Bombay issued a 
notice under section 377 of the City of Bombay Municipal Act, 
1883, calling upon tbo accused Raja Bahadur Shivlal Motilal 
to remove tho filth, rubbish, heaps of cutchera and stable refuse 
from a large piece of vacant land belonging to him. 

. Tho accused failed to comply with tho requisition. Ho was 
therefoto prosecuted. 

The Magistrate heard the complainant, recorded tho accused'a 
plea of not guilty, and postponed the further hearing os ho was 
desirous of personally viewing tho premises. The Mogislrato 
did so ; and on the nest day of hearing, without bearing any 
evidence, acquitted the accused, remarking; *'Tho heap was 
seen by me and it is not eute^era hut only earth.'' 

As a matter of fact, however, though tho accumulation of tho 
rubbish in question had outwardly the oppearanco of an undu- 
lating mound of earth of varying height extending for above 
thirty yards along the length of tho wcslom side of the vacant 
land, it was found on inspection by the Mnnicipality to - bo 
nothing less than a heap of house and stable refuse in all stages 
of decomposition and that there were at least eighty cart-loads 
of such refuse in the said heap. The evidence of thc*« facts was 
available to the complainant at the hearing and the Magistrate 
was also informed of it. 

The Public Prosecutor appealed to the High Court against the 
ordcr'of acquittal. 
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Strongman, Advocate Geaeral, with NichoUoni Public Prose- 
' cutor, for the Crown. 

Setalvad, with BhaUhanTtar, Kanga and Girdharlal, for the 
accused. 


BatcheloRj J. : — ^The respondent here was served with a 
notice or requisition under section 377 of the Bombay Municipal 
Act III of 1888, requiring him to remove filth, rubbish, heaps 
of cutchera and stable refuse from a large piece of vacant land 
belonging to him. The requisition was not complied with and 
a prosecution was instituted in the Court of the Presidency 
Ma^strate. The learned Magistrate, on the 25th of May, ad- 
journed the case so that he himself might view the premises ia 
question, and having so viewed them, but without hearing any , 
evidence, acquitted the respondent, recording bis reason for 
that acquittal in these woisi '‘The heap was seen by ma 
and it is not cutehera but only earth.'' On this appeal it is 
represented to us by the Advocate General, on behalf of the 
Municipal Commissioner, that though the accumulation of the 
rubbish in question had outwardly the appearance of an undu- 
lating mound of earth of varying height extending for about 
30 yards along of the western side of the vacant land, it was 
found, on inspection by the Health Department to be nothiDo- 
less than a heap of house and stable refuse in all stages 
decomposition and that there were at least eighty cart-loads o 
such refuse in the said heap, that evidence of these facts wa 

informed. 


available and that the learned Magistrate was so 


lanoot 

iTvbat 


But however that may be, the respondent's acquittal 
be sustained. The learned Magistrate, I think, has some 
misread section 377 of the Municipal Act. Ho has read i 
if it enacted that certain consequences should ensue when 

premises appeared to the Magistrate to bo in a filthy condi m- 

But that is not so. As I understand the section, it 

the only condition precedent to the valid issue of a requim i 

is that it shall appear, not to the Magistrate, hut to the ^ 


missioner, that the premises are in such a condition. 


It is not 


denied hero that these premises did appear to the Commis^^ion 
to ho in the condition epccified ; and the notice was, thcrcfo > 
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ralidlj issued under section 877. That being so, the Magistrate 
was, I think, wrong in acquitting the accused on the sole ground 
that the premises did not appear to the Magistrate to bo in such 
a condition as to justify the issue of a notice under the section. 
It is admitted before us now that the Municipal Commissioner's 
order has not been complied with. I am, therefore, of opinion 
that the acquittal should he set aside and that the respondent 
should ho convicted under section 471 of the Act. But, in the 
circumstances of the case a nominal jfine of one rupee will, I 
hope, he enough. 

Knigut, J, — I concur. 

Appeal allowed, 

n. n. 


APPELLATE CIVIL. 


2iefor€ Mr, Justice Chindavarlar and,31r. Justice KnigU. 

SAKHAItAM HAItt ivd otsers (oaioiKAL Der£^m49Ts), ArrsixAttrs, v. 

LAXMIPRITA TIRTHA SWAMI (obioikal PtAixiirr), HEsroxoEKT,* 

XAmitation Act {XV ofl87T), S:h, II, Arts. ISl, €2-^Ca$h al/oipan«— 
Hitiik-^Arrtart e/easA aliotemee, suit to recover. 

TLo plaintiiT, the mansger of tLo toopla oh Bbri Inxmi Isarsyan Dcr at 
Hulekal, sued to recover from tho defendants, tbe niADagcrs of the tcmplc’of Shree 
Madhukcshwar at Banawasi, a enm of Rs. 9C os arrean of a C3sb''a1lowanco 
(tastik) which the former was entitled to recoivo from the propertj of the .latter. 
The defendants admitted the tUlo of the plaintiff to the allowance bnt pleaded 
limitation as to tho arrears for two onl of the six jears. Tho lower Courts 
applied Article 131 of tho Limitation Ad, 1877, and allowed tho whole of the 
claim. On appeal. 

UeliJ, th.it the claim was properly allowed. 

A cash allowance of tho nataro as in tbo present case is, oecording to Ilioda 
law, ai&andila or immoTcahlc property; where it is nnntuiUy payable, ibo 
T'Sbt to pajinent gires to the person entitled a periodically recnrring right as 
against tho person liable to pay. The right to any amoant which his bewne 
pa^Ahle stands as to ench person on the euno footing as the aggregate of rights 
to amonnts which are to become payable and which hare become actoa33y,<lae. 
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But tvhere there are more than one person entitled to the jiaynicnt as co*8harer 
and the payment is made to one of thetu by the person liable to pay, the co; 
sharer receiving the amount hedds it, minus his share, on behalf of the rest as 
money had and mccived for their nae, though as to him with reference to the 
aggregate of rights, it is mbandha ot immoveable property, in the natare of a 
periodically recurring right. 

The important question is who is the person sued and wliat is it that is sued 
forP If what ia sued for is the establishment of a title to the right itself, 
then Article 131 applies, whether the defendant is the person originally Iwhle to 
pay or is a co»sharer who has received payment from that person. If, on the 
other hand, what is sued for is the amount of arream, which has beoonio 
actually payable to the plaintiff, then there is a distinction between the person 
originally liable to pay and a co-sharer of tlie plaintiff, who has ftctuallyretaived 
paymont from that person. Article 131 applies in that case to theperson origin* 
ally liable to pay and Article 62 applies to the co-sharer who has received the 
payment. 

Second appeal from the decision of P. S. Sapre, First Class 
Subordinate Judge, A. F.,'at Kdrw^r, confirming the decree passed 
by R. E, Sane, Subordinate Judge of Sirsi. 


Suit to recover arrears of a cash allowance called tastii- 


The plaintiff was the manager of a temple called the Vyasraja 
Matha at Hulekal, The temple was in receipt of a cash allowance 
every year from the defendants who were the managers pf the 
temple of Shree Madbukeshwar at Banawdsi. 

The claim was for arrears which had accrued due during tbo 


six years preceding the suit. 


The defendants admitted the plaintiff’s right to receive £ c 
allowance ; but they claimed that his right to two years out o 
the sis was barred by limitation. ,1 

The Court of first instance held that Article 131 of 
tion Act, 1877, applied to the case, and decreed the plal^^ ' 
claim in full. His reasons were as follows :> — ‘ 


Tho plainliff’fl right to receive this annual payment is acknowle^S® _ ^oro* 
defoncUnts to be an already established one, since time immemorial , 

f oro not at all necessary for the phuntiff to bring a suit for the cstab “ 
thereof. So, ha can, in a suit Uko the present, recover orroaW that ^ jj 5 
within twohe years before this :8nit (viVe C/Mayonfof r* 

Bom. G8, followed ia J. L. E. IG All 16D). 
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• It is however contended’by Mr. Jede for the, defendaots that this salt is 
governed hy Article G2 of the Limitation Act Bnt I thinlt that his contention 
cannot prevail. Tor, Article G3 applies to the case of a person, suing for his 
co-sharer who has received the whole amonni from the person primarily boniid 
to pay ; whereas Article 131 applies to the case of a liahdar (t €•, person entitled 
to some allowance) suing the person primarily bonod to pay bim the wholo hah 
{vide Starling’s Indian Limitation Act, 4th£ditioD, page 2S3). In the present 
case, it is net alleged by tbo defendants that Uiej and the plaintiff are co-sbarcrs 
and that as such, they have received the amonnt of plaintiff's sharo for plaiotid’s 
DSC, from a third person primarily liable to pay. According to pUinttfl’s 
allegation in tho plaint, the temple property being primarily liable for tho pay* 
ment, the managers of the temples for tho time being nr© the persons primarily 
liable to pay the amount to him. These allegations wore not'ttnversed by tho 
defendants althongh defendant I7o. 1, who is tho principal manager, was exa- 
mined on oath (exhibit ll). 

Again, according to Article 63, the period of .limitation is to be counted from 
thedato when the money is reeeitedhy the defendants for plaintiff’s use, Jt |s 
neither alleged nor proved by tho defendanta that tho money payable to plaintiff 
was at any time received by them from some third person for the plaintiff’s nsc. 
On tho contrary they liave distinctly staled In paragraph 3 of their wrilUa 
statement (exhibit 6) that in their account, tho year is computed from tho 1st 
of August to the 3lat of July of tho following year ; and that the sum payable 
to plaintiff for any particular year falls due, after the clo*o o! iliat year. So 
according to them, tho cause of action js to arise in the moDtb of August of 
each yeas. This is <inite inconsistent with the theory that Article 63 applies to 
thUeuit. I am thoroforo of opinion that this suit_i8 governed by Article 13l 
of the Limitation Act. 

Oa appeal, this decree was confirmed. 

The defendants appealed to the High Court, 

K> Jl. Ktlkatf for the appellant. 

Tho respondents did not appear. 

CnANDAVAitKAR, J. J-»In tho BUit out of wbich this second 
appeal arises, the respondent before us m plaintiff sought, as 
manager of tho temple of Shri Laxmi Karayan Dev at Hulekal, 
to tceovet tho arrears for sis years of a cosh allowance (feifii) 
duo to the temple from year to year from tho temple of Shreo 
Madhukeshvar at Banavdsi, of which thc.present appellants are 
managers. 

The appellants admitted the title of tho resj^ndent to tho 
allowaneo hut pleaded lluiitalioa as to the arrears for two out of 
the six years. 
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The Subordinate Judge, TTho heard the suit, held that the period 
of twelve years under Article 131 o£ the Limitation Act applied 
to the claim for arrears and allowed the whole of the claim. 
The Subordinate Judge, First Class, who heard the appeal from 
the original decree, has confirmed it. 

On this second appeal it is argued, on the authority of 
Chamanlal v. Raoji v. Sala^^^t Mudaliar v. 

TirutenJeaia Ckanar''^^t that the claim to the arrears is os for 
money had and received, to which Article 62 of the Limitation 
Act XV of 1877 applies. 

A cash allowance of the nature, such as we have in the present 
case, is, according to Hindu Law, nihandha or immoveable 
property. Where it is annually payable, the right to payment 
gives to the person entitled a periodically recurring right as 
against the person liable to pay. The tight to any amount which 
has become payable stands as to such person on the same footing 
as the aggregate of rights to amounts which arc to become 
payable and also those which have become actually due. But 
where there arc more than one person entitled to the payment 
as co-sharers and the payment is made to one of them by the 
person liable to pay, the co-sharer receiving the amount holds it, 
minus his share, on behalf of the rest as money had and recei\e 
for their use, though os to him with reference to the aggregate 
of rights, it is nibandha or immoveable property, in the nature 
of a periodically recurring right. This is the law clearly 
established by the decisions of this Court. In Harmulchgauri v. 
SartstiHpraaad^^^ ^ It was held that Article 2S2 of Act IS of 1871 
(which is the same as Article 231 of Act XV of 1877) applie 
to a suit brought by a hahdar against the person originallj 
liable to pay the hah and not to a suit brought by a co-sharcr 
in the Itah against another co-sharcr who has received from 
the person originally liable the whole amount The same 
principle was adopted in Betai Manehlal Aniratlal v. 

Shivlal MJiogilaV-^^ and Bnlahh Vahuji v. BansidhaTrai''^^* 


0) (IfOT) 22 Horn. 609. 

(J) (1890)116 Boa. 135 at ^ 140. 
(J) (1809) 22 Mad. SBl. 


(« (18S3) 7 Bom. 191. 
(5) (1884) 8 Bom. 426. 
W (1681) 9 Bom. 111. 
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Haoji V. it was held that a suit by,ono co*sharer 

to establish a title to a periodically recurring right as against 
another co-sharcr fell, for the purposes of limitation, under 
Article 131 of Act XV of 1877, whereas a suit by the 
same co*sbater against the other for arrears of the amount 
received by the latter and payable, in virtue of his share to the 
former, fell under Article 62. Tho decision of this Court in 
Chatttanlal v. Bapulhai^^ only reaffirms that principle. The 
important question in all these cases is who is tho person sued and 
what is it that is sued for? •!£ what is sued for is the establishment 
of a title to the right itself, then Article l3l applies, whether the 
defendant is the person originally liable topay or is aco-sharer who 
has received payment from that person. If, on the other hand, 
what is sued for is an amount of arrears, which has become 
actually payable to tho plaintiffi then there is a distinction 
between the person originally Hablo to pay and a co*sharer of 
tho plaintiff, who has actually received payment from that 
person. Article 131 applies in that case to the person originally 
liable to pay and Article C2 applies to tho co-sharcr who has 
received tho payment. The present suit is of tho former 
character and has been rightly held by tho lower Court to bo 
governed by Article 131. The decree must, therefore, bo con* 
finned. 

Beerte conjimed, 
ji. n. 
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0) (lS90)15Boin. 135. 


P) US97) 82 Bom. CC?. 
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• APPELLATE CIVIL. 


Sefoye Mr. Justice CiandavarJiar and Mr* Justice Knight. 

‘ 1910. RAMKEISnNA NAUAVAN 'SXNDE (ohioikal Defendint), ArprxLiST, 
Jatiuar^n. v. YIXAYAK NARAYAN SASWADKAR (onioiNAt Piaiktiff), 
RESPOKDEfll.* 


/ 


Transfer of J^rojtert^ Act(lV of IBS'S), section SIj^ShH upon mctrigage-^ 
Mortgage executed hg adult ncmlevt tf the familg’^Snit brought against 
all tneuihers excepting a minor — Decrce—Sale of mortgaged property 
execution — iUinor seeing to exempt his share from sale-^Scprestutaiion 
of the minor ly the adult members. 


A Hindu family IWing jointly consisted of S-i las son M., and Jiis t'fo graml* 
eons ond R. (minora) by a predeceased son. S. mortgaged a bouse for 
purposes allowed by Hindu law. The deed of mortgage was signed by S., M. 
and S', represented by bis mother. The mortgagee sued on the mortgage and 
joinod S , M. and S', as party defoodaots. The suit passed into a decree, in 
oxeoution of which the house was Bold at a Court auction end purchased hy the 
plaintiff. In a suit by the plaintiff against M , S', and R. (S. having died) fo* 
possession of the house, B. chimed to exempt from the sale his share in the 
house which was ono-fourth, on the ground that as ho was not a party to ti® 
suit, ho was not bound by tbo decree. 


ITeUl, that though It, was omitted from tho suit ho was represented by the 
adult membovs, who were tho managing juembors of tho family. 

Held, nlso, that the debt was contracted by S , tlio grandfatlicr of R.> end 
R. Was bound by it unices it h.ad been contracted for illegal or iinmorft 
purposes. 


Second appeal from tho decision of B. D. Eiist 

Class Subordinate Judge, A. P., at Poona, varying tlio decree 
passed by D. Q. Medhokar, Joint Subordinate Judgo at Poona- 
One Santoji had a son Maruti and two grandsons by a pf®* 
deceased son ; Sbivrara and Hamkrishnn (minora). 

In 1893, Santaji mortgaged a house belonging to tho family 
for family purposes. Tim deed of mortgage was executed by 
Santaji, Maruti, and Shivram represented by his mother 
Oojrabai. 


Second Appeal No. SS3 of 1009. 
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In 1901, Hlie moftgngcc sued Mftruti nnd’. Sliivrnm (Snnlrtji 
having died) upon the mortgage : and obtained a decree against Ki«Km.«n5i 
them. In execution of this decree the house moitgagcd 
sold at a Court-sale and purchased by the phiinlifT, >*iniTAjr. 

The plaintiff then sued Maruli, SMvrnin and Ramhrishna 
to recover possession of the house. Rnmkrishna contended that 
at least his share in the house (which was one-fourth) was not 
included in the sale, inasmuch as he not having been a party 
to the mortgage suit was not hound by the decree passed therein. 


The Court of first instance agreed with the contention and 
passed a decree awarding the plaintiff possession of the house 
with the exception of Rainkrishna's share. The reasons were 
as follows 


2io proftiaiptioa of Hmda la^ is to favour of joint faoilf and joint 
propaitj*, riuntiiTs case is cot that the first defendant bad so interest in 
the pTOpert; bot that rrbstercr interest he had has been sold under the decree, 
exhibit Xo. 60 the debt for which the decrco sras obtained being a joint 
family debt. Rat a reference to tbo morfgsgc-bond. exhibit No. '49, eborrs 
that it contains DO recital of the parposefer which the debt was coutracled. 
It istne that (be defendant N'o. i’s motherrcprescnied the dsfendant No. 2 
as lus gcordian ad litem in the ssit based on the mortgage, bat the first 
defendant was not so represented. The defendant Ko. 2 was also n party to 
tbo mortgage bond, exhibit 49, bnt not Iho defendant No. 1. It might be 
nrged that the fact that the defendant No. ?, brother of the defendant No. 1, 
was aparty to the mcrtgage-lond is ealficieut to jnslify the presumption that 
the debt was contracted for the benefit ofaD jneioding the dofendant No. 1. 
Rnt in the alienee of any proof of a epccific natorc, such a presumption would 
net he justifiable in my opinion. There is noiliing to show tliat there was 
before the creditor a snf&cieni material to create on hia ^rt a lofldyTJc belief 
Ihil the debt was necessary for any joint family purpoji. I am therefore 
nmble to say tliat the plaintifi' purchased Uie right, title aud interest of the 
defendant No, 1 in the proi«riy. Ncr is Uiero anything to show that the 
right of the defendant No 1 in the property has in any way been extingnished. 

On appeal the lower appellate Court came to a different 
conclusicn. It hold that Ramkriahna'a share also passed by 
the Sale. The following were the grounds 


The noit qnwtion is whether the Court-sale i# binding tpon the defendant 
No. 1. To proTc il.at h i, binding cn him, one of the grousds silege^ on 
t^Vaif c( ll.p p.aiui^jy j* ilijj (b.-baa In lb« roorfgoge-bor.d, fahibJt -J?, wa* 
tsVin fcrO,.-l.r.fi ,f fan Ur 71- orir f»Me~rw f.n th- i-oli.t to 
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. APPELLATE CIVIL. 


Before Mr. Jttstice Ohandavarkar and Mr* JasHce Xnight. 

' 1910. RAMKEISENA NAEAYAN 'SINDE (oEioiKAt DEFESDiNr), ArPELiisT, 
January U. v. VIXAY.AK’ KAUATAN . SASWADKAB (oriqinai Piaintipp), 
Eespondent.* 

Transfer of Property Act (IV of 189S), seetiin SS— Suit upon mortgage-^ 
Mortgage executed hy adult memhert of (lie family— Suit hrovgJit agaimt 
all memhers exciting a minor — Decree— Sale of mortgaged property in 
execution — Minor seeking to exempt his share from tale—Bepresen(ati0i 
of the ♦Minor hy the adult memlers. 

^ A Hindu family living jointly consisted of S., bis son IT., and bis tivo grand* 
sona and R. {minors) by a predeceased son. S. mortgaged a house for 
purposes allowed by Hindu law. Tho deed of mortgage was signed by S., M. 

• and S*. represented by bis mother. Tb© mortgagee sued on tbc mortgage and 
joined S., M, aud S^. as party defendants. The suit passed into a decree>ia 
oseoution o£ which the bouse was sold at a Court auction and purchased by the 
plaiutiff. In a suit by tbe plamtlff against hi, and R. (S, having died) or 
possession of tbe house, B. claimed to exempt from tbe sale hb share in the 
house which was one-fourth, on tbe ground that as be was not a party to the 
suit, be was not bound by the decree. 

Seld, that though E, was omitted from the suit be was represented by the 
adult members, who were tho managing members of the family. 

Meid, also, that tho debt waa contracted by 3., the grandfather of E*. and 
E. was bound by it unlees it had been contracted for illegal or immora 

* purposes. 

Second appeal from the decision of K. D. Nagarkar, First 
Class Subordinate Judge, A. P, nt Poono, varyiug the decree 
passed by D. G. Medhokar, Joint Subordinate Judge at Poona. 

One Santaji had a son Maruti and two grandsons by a pre- 
deceased son ; Shivram and Ramkrishnn (minors). 

In 1893, Santaji mortgaged a house belonging to tho family 
for family purposes. The deed of mortgage was executed by 
Santaji, ilaruti, and Shivram represented by his mother 
^ Qojrabai. 


Second Appeal Ko. SS3 of 1003. 
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upon a mortgage against him. For instance in 1910, 

V. rirasami Ayyat'''^'^, the mortgage had been executed by a ^iraisnxA 
Hindu father. The suit was brought against him and two of his visatae 
three sons and there was a decree. A suit having been brought N-*EATjy. 
by the third son, it was contended by him that as he had 
not been made a party to the previous suit upon the mortgage, 
the decree passed in it, and the sale consequent upon it, did not 
bind him, and ho relied upon section 85. It was held there that 
the father represented the sons in the absence of proof that the 
mortgage had been effected for a debt of the father contracted 
for an illegal or immoral purpose. So also in Lala Burja Protad 
V. Oolah the mortgage was by a Hindu father, who, 

with his son, constituted a Joint Mitakshara family. It was 
held that the father incurred the debt in his representative 
capacity and as managing member of the family. And the 
ruling of the Court was that it was open to the son by a suit 
to question the decree and the salo'conscquent upon it, but that 
the son, in order to succeed and entitle him to redeem his share 
* of the property, must show not merely that ho had not been 
made a party to the suit brought against the father, but also 
that the debt of the mortgage was not binding upon him, 
having been incurred for an illegal or Immoral purpose by tho 
father. The principle seems to bo sound and In accordance wltli 
tho observations of their Lordships of tho Privy Council in 
KJiiarojmal v. 

In the present case the mortg-ngo was by Santaji, grand- 
father of tho present appellant, by his uncle Maruti, and by his 
brother Shivram, a minor, who was represented by his mother, 

Qojrabai. To tho suit which was brought subsequently on tho 
mortgage, tho persons brought on tho record ns defendants 
were the present appellant's undivided uncles, Maruti and 
Pnrshram, and his undivided brother Shivram who had at that 
time arrived at tho age of majority. Tho present appellant was, 
no doubt, omitted from tho suit, but the adult members of the 
family represented him. They were the managing members 

0) (183S) 21 Mad. 222. H (1900) W C»*. 72l. 

{V (1901) L. 11. 32 1. A » *1 r, 55- 

s IOC— 10 


( 
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RA7> erishsa 

v 

ViNATAK 

Naratait. 


of the family. Therefore, according to Hindu law, we must 
hold, in the absence of any other circumstance, that the present 
appellant had been bubstantially represented upon the record, 
and was virtually a party to the suit. Further, even if Shivram, 
the brother of the appellant, had not been brought upon the 
record, there was Haruti, the eldest managing member of the 
family. The debt again was one contracted by Santaji,the 
grandfather of the appellant, and the latter is bound by it unless 
it had been contracted by Santaji for illegal or immoral purposes. 
It has been found that the debt bad been contracted by the 
managing members of the family for its benefit and necessities. 

On these grounds the decree must be confirmed with costs. 

Decree eonjirmei. 

R. B- 
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LEGISLATIVE DEPARTMENT. 


[TbM» paUicstionj tasjr be obtime^l {coca Ofitr* of tbs SappriotortiUtit of Oarenameat Prioting. 
Injis, No 9. ilaitin^i StrseC. C^IeatU ] 


Tbs Prices ot the Qaaecat A^ete X<oc)l Codes, Merchant Shfpplne, DfgesC. Icidaz to 
Eoactmeate and the Digests nt Indaart Last Cases, 1901 to 1907 (saparetelr aad porset or 
Ore volumes) bare beea uoasidecablr reduced 


Tbc Snttsb Nusctmeuti Jit foicc tu Xtttvu States were issuej bf tbe Fecsiga DepartotGuC. 


I.— Tbe Indian Statute-Book. 

(iBrisjtP Eoir/oy. 

Super mint 5 n» , etofh Itt/ered, 


B —General Acts. 

General Act* oHbe Gorerjioi Geiici.il of fndu m c'ouitol. Vol I. fioai J83i lo IS67, 
Edition IWO . •• ••• ..... . . 

GmnI Atts of tl<® Oovcrnoi t5v»v>al oi CouiirO, \el H, fiom 1S8S to 1878, 

Edition 1909 ... ... . . 

General ArU of tlie Governor Ovuetnl »« Coii.i<-il, I'ol III. f«om 1S79 to 18S0. 

Oene^l'^AeU^f the (looernor ln-iiei<l m Co«...-.l, Vo! IV. fiuna IW to J897, 

Gcnew'l'^AtU^f tlie UO'eniot (i.-iiei.l in tVu.ul. Vol V, ftom l^ys to 1903. 

GeneS'^Am “iJr tiie Goun'o- 'iwVl CVia-oV. Wl'' VI. Voom bot-lW 

Eilitioii 190 J .. • ••• '*• 

C.— Local Codes. 


ns G tw»> 
IK r. iioi} 
Its. 0 Ifii ) 
lU 6. lOs.) 
Ks. G 19a,} 

, ns 7. \lix.} 


Thft Bflncal Code Tliicd EditlOO, 1005, voctaiimic llie and r.O«l Acti t.l 

10 Deo^l Vuie 1 to V Ke U « aoruiu,. or lU 30 induced to Its CO for set of fi \ oW-nre, 


lU.R 
III S 
He 4 


(Sa) 

|?a) 

l«i.) 

ma| 

: Its} 
I. (lOi 
}. (t'A.. 
‘ 19 »J 


T... Bog.bay code. Vo. 

Ditto Vo! IIX. TlurdWmon. lOOS 

SluS Vol. I V . TUird ildii.on, 1«O0 

Volumes 1 to IV roducod to K* ll prr »et. 

The Coorg Codd, ‘‘ 

E D. and Assam C 
Ditto 
Ditto 

Volumofi I to III reduced toiu lGpf*»-_ __ 

The ; ■ ■ . •.■ ; i\ , ■ ‘ . ' '' . ' . ■ • 

The United Provinces Code. S*rw^^’pf‘AL-" *°i Co'^anil.* !<• s 

Act. of th, L.eutenai.t.OorerBor of the UoiUJ Pror.a^ *’» •* ^ 

oftherDSTtmenti wh.cbharr l«“ .r.tb 4 . loin. JU \J 
tU IVciiDfs of Ag.» by not.<;«tioo voder tbo&bMs el D.stnrts .»«. is, 

(He DfarbolliVoU orlli S(8i)fore*eh>on:^. ,*r .-t 

The United P'orjdccs Code. Vols. land II roiucci t • *1* 

7Vr«« 


A BOW edition of tbo Eurnut Code. 



II.— HeprintB ol Acts and Kegulations of the Governor General of India 
in Conncil) as modined by subsequent Legislation. 


Aetl ofl?*?* r. 1 ■. Cctoborl007. 2 a.{ii» 

ActXXI .l- i; • ■,.)-.notes ... ia.6p.(h) 

Act XXX . ! : i . V J , r-.; J* dified up to 1st 

August 1908 11 a (ii.) 

Act XXX of 1852 (Naturalization of Aliens), asmodidcd up to 30th April 

1008 2i.(li) 

Act XX of 1853 (Legal Praotitionors), as modified up to Ist September 

1907 la Op (U) 

Act XXIV of 1854 (Malabar War— Knives) with foot-notes ... ... la. Cp. (h.) 

Act XXIII of 1855 (Administration of mortgaged Pstates), as modified 

up to 1 ,, Zp (111 

ActXXIV • ■ ri900. (h) 

Act XIII. ■ ... 4i 3p (h) 

Act XXV. ■ , •. ■ ... 2a.9p.ai.| 

Act IX of ' ... U 9p (Is.) 

Act XXI\ , ■ iBt Nov- 
ember 1907 Sa. Cp,{23) 

Act XVI Of 1863 (Pzoise Duty on Spirits), as modified up to Ist 

October 1908 

Act XXXI of 1883 (Gazette of I-"*--' 3p.(i*) 
Act XV of 1864 (Indian Tolls). -'P* 

Act X of 1865 (Succession), as r (-’ii 

Act XXII on867 (Sarais and P .. s, , • ■ . )8.2i(l») 

Act XXV of 1867 (Press and Registration of Books), as modified up to 

1st October 1907 

Act V of 1869 (Indian Articles of War), as modified up to Ist January 

Aet V of 1870 (Unclaimed Deposits), as modified up to Ist October 

1908 

•— ,* "JOP .. ni.J-2(2i) 

j , 1909. 2» 3P fi*) 

j 1st October 

1908 5*.Cp|U-0N 

Act I of 1872 (Evidence), as modified up to 1 st May 1908 

Act IX of 1872 (Contract), as modified up to Ist February 1008 ... R* 

Act IX of 1874 (European Vagrancy), as modified up to Ist September 

1909 .. ... 

Act I of’''" 

Act VI 

repi 
Act VII 
Act XI 
Act X\ 

1907 . 

Act XIII 
1909 


' ‘ *'* *•" * • "“tobeVlOoV ' .. 

• a by Act XIl of 1891.^8^, 

• ) to ist June 1808 .. B* / (W 

• TarchieiO ... 

-(/'’dified up to/st OotohoT 

of 1880 (Vaccination), as modiHed up to ist September 

Act XV onssi (Fa3r*toios\ asmodifled up to ist April 1910 ... 

Act XVIII of 1881 (Central Provinces Xiand-revenue), as modified up to 

lstMarcbl909 ' 

— ' IP to let Sept-^ 

104 (I*) 

7*. (2* 5 


oiuuur 1909 . 

4®^ (Explosives), as modified up to Ist September 1908 . • ‘P' 

1884 (Legal Practitioners), as modified up to 30th (u) 

f - - ■■■ ■ '« 

.■ ■■ ■ 

011880 (Probate and Administration), as modified up to 1 st (i»l 

b 


1009 

up to 1st sopt; 



Act VI of 1P90 (Charitable Endowmonts). as modified up ts Ist 

August loos 2i, Gp (111 

Act IX of 1800 (IndianBaihvoya), asmodified up to 1st Judd 1909. 

Act XI of 1890 (Prevention of Cruelty to Animals), with foot.notes 2a lU) 

Act^ (fJxciaa ^Talt ijiQUors), as modified up to 1st 


October 1908 


••• Ia.Cp. (li.! 


Act X of 1891 (Indian Penal Code Atnendmont), as modified up to Ist * 

August 1909 , U.aa.) 

Act XII of 1895 (Indian Companies Memorandum of Associatiop), ns 

modified up to 1st August 1909 .. ... 2a.(i*) 

Act III of 1808 (Lopors). ns modified up to Ist September 1909 ... 4*. (la) 

ActV of 1898 (Code of Criminal Procedure)* as modified up to Ist 

August 1909 r.s 5-10 f9a.) 

Act VIII of 1899 (Petroleum), as modified up to Ist January 1909 . 7a.ria) 

Act XIII ofl899 (Glanders and Parcy), as modified up to Ist Pobruary 

1908 ... ... .. ... 2a. gp, (la) 

Act XVI of 1899 (Northern India Canal and Drainage) with foot-notes, la. (i*) 
Act X of 2004 (Co-operative Credit Societies) with reference to rules under 

the Act Cp. (M 

Keguintion III of 1818 (Bengal State Prisoners Begulation), as modified 

up to ist August 1000 Sa.dp. (la.) 

Begulation I of 1890 (British Baluchistan Daws Begulation), as nsodifiod 
up to 1st June 1900 sp. (la) 

III.— Acts and Regulations of the Governor General of India 
in Council as originally passed. 

Acts (unrcpealed) of the Governor General of India in Council from 1007 
up to date. 

Hegulations made under the Statute 33 Viet., Cap. S, from 1007 up to date. 

[Tlie al»c\ c may l< acparat«)jr. The price b noted on cseb ] 

IV.'-Trauslations of Acts and Regulations of the Governor General of 
India in Council* 

Act XXI of 1650 (Casto Disabilities), with foot-notes InUrJn.Sp. (la) 

Ditto. In Hindi, gp. (it.) 

Act XXXVII of 1850 (Public Servasta Inquiries), os modified up 

to Ist August 1908 ... InUrUu.fp (U) 

Ditto. labiRfi. I'p.da.) 

Act XIII Of 1857 (Opium), as modified up to 1st August 1008*.. In 0rJu.fp.iit.) 

Ditto 1» baSTi. Op. (laj 

Aet IX of 1859 (Forfeiture), os modified up to Ist October 1D08. In Urdu. 3p. (u.) 

Ditto. I«bacn.3p. eii.) 

Act XVI of 1863 (Excise), as modified up to 1st October 1908 ... In Urdu. ap. da) 
Ditto. • luKa2ri.3^(ll.) 

Aet XXXI of 1863 (Official Gnzolio) with foot-notes in Urdu. sp. (U < 

Ditto. , In bazn. sp da) 

• Act XV of 1864 (Indian Tolls), as modified up to 30th Juno 1009. 

In Urt’n. Sp. (It.) 

Ditto. >t*Sf.(IaJ 

Act X Of 18Q5 (Succession), as modified up to Ist April loOO. in Urdu. lie.sp. (ii. 

Ditto. ltl^a?n lla.8p.(i. 

Act XXII of 1887 (Samis and Paraoa), as modified up to 1st August 

1908 - la trJo.op. Ua.t 

Ditto InKapi Cp. do 

Act XXV of 1867 (Press and Bogistration of Books), as modified up to 

l8l October 1007 I*-*''- 

Ditto. In la. sj. d».j 

Act V of 1870 (Unclaimed Deposits), as modified up to Ist, October 

1008 ... ... .T ... — Ia^a7r..5p di^l 

Act Vli Of 1870 (Court-fees), os inodlflod op to Ist February jooo. 

la Urdu. Si. V,>. ()».) 

Ditto. ^ 

Act XXVtr of isn (Criminal Tribes), at modiflod vpto Ut Sept- 

ember 1008 - — - — , 

Ditto. 1= ^*r* 1^- *r- ^i»-) 


Act I of 1872 (Evidence), as modified up to 1 st May 1008 ... In Urdu. { 

. _ Ditto K’— : C 


Act I of 1873 (Opium), as modiflod up to Ist OotoToor 1907 •• 

Aotr”- - •- - 

^ list June 1909 


Act 


lOw/ ■“’inUrdrj 

Endowments), os' modified \ip to 1 st 


In Kagri. t 
In Urda. la. 6 ; 
In Nagri la. 0 
In Urdu. 8 
In >’apti. 3 


modifled up to Ist October 
In Urda. Sa. ( 


In Urdu, e- 

Aet ni ori890 (Ezoise), aemodified up to 1 st Morcb 1907. InSduScJ 

C^^lQ“ders* and Tarcy), as modiflel^p^?o^Ut^ 
uenruary 1908 ^ InUrdu.sp 

Aotl of 1900 [Indian Tarifif(Amoudmoiit>l ' \nU^ilu‘.3p 

• Inyaffi{.?r 

In U^u. Op. 
. Id Kasm- Op. 
In Urdu 3p. 
InNigvi 3p 
In UrJn. tv 6p 
In Nagri. la Op. 
In Urdu. 3p. 
In Nagri. 3p 


, ^ Ditto. 

Act III of 1908 (Coinage) ... 

Ditto. 

Act V of 1900 (Stamp Amendment) .. 

, Ditto. ' 

Aotlll of 1907 (Provincial Tnsolvenov) 

Ditto. , li 

Act IV of 1907 [Repealing and Amending (Ratos and Cesses)]. 

. . — Ditto. 


Aot V of 1907 (Dooal AutboritiosLoan) 

Aot VI 011907 (VroTOntUm^ot SodMous Meetings) 

Aetlofl908<lg^al?raotitfonets) 

Aet II of 1908 (Tnrittl 

, ^ Ditto. . 

Anf w Trusts (Amendment)] 

Aot V of .1008 (Code of Civil ProoeduTe) 

Aot VI of 1900 (E^losivoa Substances) 

A A VtW Ditto. 

Act Vn of leos^flncitements to offences)' ... 

Act lx of 1908 (Limitation) 

Aot X IQOS^Salt Duties) 

Aot XI of 1908 (Assam Labour and Emigration) 

A * ^ Ditto. 

Act XIV of 1008 [Indian Criminal Law (Amendment)] 

Act XVI of 1008 (Indian RegUtration) ... 

Aot XVII of 1008 (Indian Emigration) ... 

Aet I Ot 1909 Clndlan^steSinehlp Law (Amendment)) ... 

AetIVo(1009_^OVhi?^S|, 

Aot V of 1009 tAmendlng (Army) Aet) 

Aet vn of 1900j(Anand Marriage) 


„ In Urfu. 3 ?. 

In Xflgri. 3 p. I 
.. Id Urdu. 3 p. I 
' In Kftgn. 3 p. 

. In Urdu. 8 p. 

In X» 2 tL 3 p. 
„ In Urdu. 3 p. I 
InKagri.Sp.! 


In Urja.^ 3 | 


V* MiscellaneouB Publications 
Table .bowing offoc, of Leglalation in the Gorornor 


In Urdu. Bs. . - 
Jo Nagri E* \’'- 
... In Urdu. 3 p 
In Knsri. 3 p. 
' ... In Urdu 3 p 
In Kigri. 3 p 
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licsUon lo thaAsstsUnt JqJs® 
jplicjtioa airf orfsrcd tint tin 


tb© bivias objected that tho order of the Aoislant Jadg© waa 

withoat jaria^cUoB, 

■^EeU, Mltiog asida the ordar, that nndtr the pronsions of the CombaT Cnl 
Crarta Act(XlVof 1SC3), Part V, thsKait of tha Aaaiataat Jaijs’a jarisdic- 
tfoa for th© patpcsa of haarios aaits « Bf. 1C/)M and that ia cjsa of anits «ad 
applications wlna tharslo© ©{the aabjeet-matler doss not ej?s«d Bs. 5^X>, 

■ g k -y s-.wi’O’t.v ^w-i ’^9 Assatwt Jodse 

'*>■ ' ■'*■ ’ ■ ' District JcH^. He 

' '■' * •' • *■ I **.'.'* ■' '* ? *' r ' ' *®ajpliha»d of TTii 

Section St of ths Ci«fl Prowlaw Cjds (Act V of 1903) ©rapoTsra tha 
District Conrl to vithdraw gay roit and try and dupos© of it Tb© sajt 
withdram bsing for a sum exceediBgtba jnns^tioa of theAssutint Jcdge, 
hoeonld not try and dispose <rf it. Ho was, the»©fon«, not • Jodg© of tba 
District Conrt as eantempUtod by the ascbon which amt be a Coart of 
u^'mited pccuaiiry jurisdieuoa. 

H*Ji Uk*c Addcz, Kujim* 5 r. GcjiAWt Mcycntwi^ (1510) 34 Beta, 411 
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Se2d, EetliE^ aside tbe order, that under the proTiiiona of tbe Bomhiy GtH 
Coxixts ict (XI7 oflB39),Part V, the lixnitof ihe Assistant Jadjc’s j^dic- 
tion for the purpose of heaiipg snits is Es. 10,000 and that in case of snhs and 
sppUcatioDB when the'valne of the subject-matter does not exceed E»- 6,000, 
an appeal in appealable cases Ilea to the District Jnd^e. The Assistant Jndga 
is, therefore, not a Judge of coordinate jurisdiction to the District Jadga, He 
is, therefore, not a Jnd^ of the District Court and the order complained o! uas 
not made by the District Court srhieh alone had jurisdiction. 

Swtion 24 o! the Civil Procedure Code (Act T of lOOS) empoivers the 
District Court to withdraw any suit ani try and dispose of it. The suit 
vithdrasm being fora sum exceeding the juri^ctioaof the Assistant Judge, 
he could not try and dispose of it. He was therefore, not a Judge of the 
District Coart as cantempUted by the aaction which must be a Cjurt of 
nnlimited pecuniary jorisdiction. 

Ha« CjtjLB Acnn. Bibimaj? r. GcsratJi iIcsc3EB/i«* (I9l0j 3i Boa. 4JI 


Cinii PBOCEDURE CODE (ACT V OF IPOS), OaPEB I Ecls 3, Osdes II 

ut-t-p o — 

• . ... 3, of ths 

■ I ■ • t “ aiaie ” 

which precedes the words acts or transaction " governs also the words "sesM 
of acta or transactions "and must be read before those words also. Tl^ 
condition to be folSllei before joining ssveral parsons as co-dsfendsats w the 
eame suit is that the right to relief sought in the suit musk arise against au th» 
defendants from the mne act or transaction or from the taat sena of arts or 
transactions. The second condition to befoldlled under the rule is that ease 
common question cither of fact or Itw should arise against the defencscts « 
separate salts were brought against eurit persona Before aplsintiffcu jots 
several defendants in the same suit both the conditions Irid down in the rnle&nit 
be folfiUed, first, the relief sought against the defendants wheth» jainuy, 
severally or in the altemaliro must arise from the sime act or transaction or 
aame series of acts or transictions. And, second^, there must wise betwesa ths 
plaintiff and all the defendants acme common question of law or fact. 

The plaintiff may in one action unite several causes of action against aejrr^ 
defendants provided that all such defendants are “jointly liable inteaped of 
each and all of such causes of action ” and that the condition precedsak w 
the plaintiff bsing allowed to join several muses of action against several 
defendants is that such defendants must all “have a joint interest in the msin 
question raised by the litigstioQ " and that causes of action joined in one rut 
against several defendants must becauWs of action inwUch “the defendants 
are all jointly interested”. 

It is not necessary that every defendant should be interested as to *11 
reliefs dsioed in the suit but it is necessary that there must be 
action in which all the defendants ate more or less interested althcugh 
relief Bslced against them cwy-Taiy, 

DMirai c. Beau Batw ANT ... m« (IPOS) S4 Hois' 

C05IPROMISC— .Ceayroows aJanfed tu bfphaJ^r not tpechlty auikorited in 
hthal/— Dicjre in ternt oj comprvntue—Becret iti nnVe— 
powef$— Practice. 

See pRiCTlCE ... ••• 


COsTo— Grunfian o f I, ten c/a Irrnafie— thhilits cf guardian fe PV Off' 
.rKtrri'fd ir cnas.visary appeal.^ The guardian <id litem apprinttd by tii» 
Court ututlly gola hu costa uut of ahe estate of the dofeadwit whom he 
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s Tic 
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•’^Ut-redA ^*’'^°nal i.^,., " . of 

co4" ■ '"' -. “ ■;:, - ^ 


•.. 40i 
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To-: 

Jthalai V. ITaji Ty-.h I/itji RatitmtHlia OB)."!!. 112 and Sihhai r. 

U'aiautrao (1901) 3 Bom. L. 11. 201, foIlowciL 

Datildis Lalpas r. Sayitribai ... ... (1009) 3i Bjir- JS5 


INOERENT rOWEllS— Co«rf — ConpromUe-^Coapromitt ancntcihh^ jUader 
not tpccinllt/ avt/<oriscd in that hthaif^Decrtt in Icrnit of compro^ASi'—Dccrt'.^ 

Sit afiiU^rraetite. 

See PjiAcricB ,,, ... ... 

IKTENTIOX— Jfirfian Penal Cede {Act XiFo/ISaO), eces. 511, HU—AUcBiilh 
conmil offenaa^Attempt to commt the o^enee ofttdilion- 

See Hioit CocKi ... .M ... — 


JUIlISDICTIOX~irKil coqniiable and heard t*/ the I’irtl Class Sutrordinate Jedge 
Appliealion to tie Coitrt of the Dittnct Jfadge for transfer— Transfer of the 
” - ’• ^tsistant Judge for transfer oj 


. lto/ 

uHs Aet{XIVofm% Tart V 


.. 411 




See OrviL Procedorb Cod* ... ... ••• 

LUNATIC — Guardian ad litem— PcrsonaliiahilUg of guardian lopa'jeotU in'urrtd 
h'j unnecessary appeal’— CosU^ 

See Co?Ts ... ... ... 

IIAYUKHA— 5’ucc«ijio«— and dcoighlers iW'-iI 
e^pxally—Amcnxj daujUen unmarrlei have prefertnet— Hindu Laxr. 

See IIi5DC Law ... ^ ... ... 

MNii CODE (ACT XLT OF I860), MC3. JOT, 105, 121, ' 

Seiitionr^Waging of^ar-l The accused published a book coDtsiniog ejS“V, 
poems, of which four were the tubjcct-malter of Iho charge. The general.^ , 
of the poems charged, as well the romaiiuag ones in the book ©nneed a A 
blood-thirsttuess and murderoua eagerness directed against the 
conreyed the urgency of tskmg up the sword, oud made an appeal of 
incitement to the people to take up the sword, form secret societies and *aoP‘ 
guerilla warfare for the poriwso of rooting out the British rule. 

Held, that the accused committed the offence of abetting the' waging of 
(section 121 of the Indian Tenal Code), by the publication ot the poemi cliargou. 

^ Seld, further, that the Court was entitled to look into the 


those forming the subject-matter of the charge, for the purpoee 


tho intention of the writer and the desigu of tbe publication. 

Per CEAyDAVAiiKAB, J. -—Under tho Indian Penal Code, tho 
levying of war and the abutting of itaro put upon the same fontingby 
121 ; tbat is, tho abetting of waging of war is under the Code as much an 
of treason as the waging of war itself. 

The word “ abetment” is dchoedin eaction 107 of the Code and one of 
mcaoiDgs, £B given there, is ” msticAting any person to do .-,rd 

msaniog is not excluded by anything that occurs in sictioa 121. -on- 

law is laid down in sections 107— 120 of the Code. According toit, ‘ to c 
stitute the offence of abetment it is not necessary that the act abettw , 
be committed, or that the effect requisite to constituw.the offence shon‘“ 
cacsed." This applies to the abotmeat of the waging of war against the , 

as much as to tho abetment of any other offence -under tho Code. -1. vjjg 

difference created between the former offence and o^her offeuers is that, 

6 
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viU 


B&me BoriG3 ot acts or transactions. And, secondly, ihera must arise botveca the 
plaintilT and nil tho defendants somo consmon (jUDstion of law or fact. 

Tbo plaintiff may tn one action nnlto ssToral causes of action against idTcrsI 
defendants ptOTidcd that all au^ dcfoniints arc “jointly liable in respect of 
each and all of anch causes of action” and that tho condition precedent to 
the plaintiff being allowed to join uoToral causes of action against sevem 
defendants la that anch defendants must all “ hare a joint interest in the main 
question raised by the litigation ” and that causes of action joined inono mit 
against several dcfondanla must La causes of notion in which “tho deleadanw 
BIO all jointly interested*’. 

It is not necessary that orcty defendant aliouldbo interested aq to all tho 
reliefs claimed in tho suit bat it is neceasaty that there muat bo a cause of sctiira 
in wliicdi all the defendsnta are moro or less interostod although tho relief asi 
against them may vary. 

Umaeai e. Bhau Balwaki ... .» (1903) 34 Koiu. • 

PEA-- • • - ■ . - .'J 

' ' * • , ' , ich 

was signed by the defendants* pleader who was not specially 

behalf. The Court passed a decree in terms of the compromise^ ♦!;*>»« did act 


Held, that it is the inherent power of every Court to correct its own proceed 
logs where it has been misled. 

Held, also, that under the circumstances, the compromise was uol bicin^ 
upon tho defendant and the decree passed upon it was void as fo him* „ _ 4 
Babancowda t. CnoECHioiKioowpA (1010)34 


»- - Sigh Courf— OriminaZ miuonal jur{tdietion-^I>‘dtlferen 

tiom of law — Finding! of facts whin eau &e o«e»fio«ed— C'run*'*®* 

Code (def F o/l89S), seo. 435. 

Ste Higc Coubt ... ... **• 

SEDITION — Ahetment— Waging of war—lndla'a Feml Code XLV of )» 

tfres. 107,103,l2l,124ul. 

See Pekal Cope . ... «. ’** 


—Indian Venal 


Ood,{Acl XLYofliW), 

t to commit the o^cnee tf sedition— InUnUoUt ? 


cofnleii o/ences— jlrtcmD/ t 

See High Copbt ... 

8TBIDnAN~dnt'od/ieya«^i(ecejsta]t~~>Son> anddaughiettsneeeeie^^'^^^y ^ 

daughters unmarried have prcfere^ice—ZIayultha—Bindu law. j 

Ses Hindu Law ... ••• 


SUCCESSION— S<nV/ja»—drtpadJl«wrt— .59ns nni daughters sneceeJ eg}wlJy 

Among daughters unmarried han p/c/ercncc— il/ay«i7 ‘a— . 
Sec Hindu Law , ,, * 
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of tlio family. Therefore, according to Hindu law, we mast 
hold, in tho absence of any other circnmstance, that the present 
appellant liad been substantially represented upon the record, 
and was virtually a parly to tho suit. Further, even if Shivrara, 
tho brother of the appellant, had not been brought upon the 
record, there was Haruti, the eldest managing member of the 
family. Tho debt again was one contracted by Santaji,lhe 
grandfather of tho appellant, and the latter is bound by it unlc^ 
it had been contracted b}' Santaji for illegal or immoral purposes. 
It lias been found that tho debt had been controcted hytle 
managing members of the family for its benefit and necessities. 

On these grounds the decree must be confirmed with costs. 

Decree eonftmel 
jj. a. 


ORIGINAL CIVIL. 


Btfore Jl/r. Jutikt Daear, 

UMADAf, PiAiyrirr, r.BHAtT BALWANT .akd others, 


Civil Froeedura Code {ActVoflQOS) Order 1 Buie 3, Order II 
Grades of several defendants in one suii-^*' Same ait or ■trantaction 
“ Seric! of acts or transactions" — Practiee, 


In reading order I, BqIc 3, of the Ciril Pfocedaro Code (Act V ofl^OS)* 

seems <].nUc ohrions that the word ” same ” which precedes the words aetsc^ 
transaction” governs aUo the words ** series of acts or transactions *’ 
be road before those words also. The first condition tobefulfiHedheloieiwo^ 
several pereons as co-defendants in the same suit is that the right to re 
Booght in the suit mast arise against all the defendants from the same sft e ^ 
transaction or from the same series of ails or transactions. The second 
dition to be f olfilled nnder the rule is that some common question either 
fact Or law should arise against the defendants if separate suits 
agains'l such persons. Before a pUiatiff can join several defendants « 
game suit both the conditions laid down in the rale mnst be fulfilled, first, t ^ ^ 
lief Eonght^gninst the defendants whether joinilj', severally or io the aItero''t* > 


•SoitKo.CSloflDOT, 
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must arise from Iho same ait or transaction or the same series of acts or 
transactions. And, sccondlj, thjre mast arise betsreea the pUintiff and all the 
defendants some common question of law or fact- 

The plaintiff m^y in one action unite ficreral causes of action against several 
defendants provided that all such defendants arc “ jointly liable in respect of 
each and all of such causes of action " and thst the condition precedent to 
the plaintiff being allowed to join ssvera! causes of action against several 
dsfendants is that such defendants most all “ have a joint inierest in the main 
question raised by the litigation” and that causes of action joined In ono suit 
against several defendants must be causes of action in which " the defendants 
are all jointly interested 

It U not necessary that every defendant should be intert?<tcd as (o all tlid 
reliefs claimed in the suit but it is necessary that ;there muat bo a cause of 
Action in which all the defendants nra more or less interested although the 
relief asked agaiimi them may vary. 

The material facts in this case appear snfiicicntly from the 
judgment. At the hearing of the suit counsel for the 1st defend- 
ant raised amongst others the following Issues : — 

(1) Whether this Court has jurisdiction to try this case. 

(2) Whether the suit is not bad for reason of mis-joindcr of 
causes of action and of parties. 

These two issues were ordered to bo tried os preliminary 
issues. 

Selalvad with Hailes for 1st defendant rcfeired to Order 1, Hulo 
3, of Civil Procedure Code of 190S. Their right to relief arises 
from (1) adoption and (2) from mortgages. One transaction has 
nothing to do with the other. This is .a corabinalion of two distinct 
suits and transactions. No common question of fact or law 
would arise if separate suits were brought Kantnyh Jht v. 
itanyat JTotrJi 3Tonji v. Ktirerji Ik’anoji^^ Ham Herein 

Hut V. Jnnoda Hroiad Succession Certificate Act (VII of 

18^), section 4. 

Umabai could not sue without taking out letters of adminis- 
tration ora succession ccrlificalc. 

Slranytitn, Advocate-General, (with him Inrtrjrifj and 
Jejalar) for the plaialifT. 

0) (iss.') c All. 1C3, P) n»?T)5l r.ia-ric- 

O' asm ur»i.csi. 
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The pointinust bo decided on the Civil Procedure Code of lOOS. 
UMAUii Our cause of action is the mortgage in-avliich all the defendants 
are interested vitally. Common questions of law or fact oriso, 
BiiwAjfT. Under Order 1, Rule 5, it is not necessary that all the defendants 
should be interested in 'all the reliefs sought. Even under the 
old Code tbis'would have been a good suit. See Farran, C. J*, io 
^aghiiiaih M^ihund v. SaroiJt A', U, Cnmoh), 2{ars\ngh Ddi v. 

jDnicyt-Ms no longer law as tbo ratio of that ease dis« 
appears now. There were in that suit three causes of action. Uere 
there is only one cause of action namely the' mortgage claim, and 
a part of it is in. the 1st defendant’s hands, Scrajr.l UnQ Khan v. 
Ahdnl Tiahaman^^ \ Sri Itaja Simhadri Appa, Jiao v. Farlitpali 
ltfunagga^^\ Zlnojt Monji v, Kvtsrji Kanaji'^^^ is in our favour. 
No embarrassment is caused to Ist defendant and the other 
defendants don’t appear and plead embarrassment. Older 
Rule 1. 

Sdalvadiw reply referred to Stroud v, La\cson'^^\ Tvrocondition-'' 
must coincide in Order I Rule 3, In this ease there are two trao^' 
actioDs(l) the adoption, (2) the mortgage, entirely unconnected 
with each other. Order 1, Rule 5, must be taken in connection 
with Order 1, Rule 8. 

HagliKnalh Muhintl v, Sarosh K. U. relied on is different 

and does not apply to the facts of this case. So also in the 
other cases relied on there wos one cause of action. That there 
is no embarrassment' is no defence against multifariousncss, it 
is a defence where joinder is allowed. But there is considerable 
embarrassment if you look into the nature of the contentions. 
The adoption topic place in Poona. All the evidence is in Poona. 

Bay A n, J, ; — At the hearing of this suit Mr. Setalvad for the 
first defendant raised among others the following issues • 

(4) Wlictlier the Court h^s jurisdiction to entertain this suit. 

(5) -Whether the suit is not bad for reason of mis-joindcr of causes of ac(>0“ 
and of parties. 

(*) (1905) 29 Mad. 29. 

(5) (1907) 31 Bern. CIO. 

(6) [l?08]SQ.B.41atr'®^' 


P) (1899) 23 Bom. 266. 

(1882) C All. 1C3. 

(3) (1902) 29 Cal. 257. 
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The learned counsel after the issues had been raised and the 
Advocate-General had stated the facts oE the case applied that 
the two issues Nos. 4 and 5 which involved questions of law 
should be tried first. The Advocate-General did not object to 
this being done. Order XIV, r. 2 , provides that where in the 
same suit issues both of law and of fact arise and the Court is 
of opinion that “ the case or any part thereof may be disposed of 
on the issues of law only, it shall try those issues first.*' 

On the pleadings and the undisputed facts it did appear to me 
possible that the suit, or at all events a part of this suit, may bo 
disposed of by determination of these issues of law, and I felt 
that it was desirable in the interest of the parties that these 
issues should be tried first. 

It seems to me however that the decision of issue No. 4 as (o 
the jurisdiction of this Court depends on iny decision on issue 
No. 5 as to whether this suit is bad by reason of misjoinder of 
causes of action and of parties and the results that may follow 
from my decision of that issue. I will, therefore, in the first 
instance confitio my attentiou to the consideration of the question 
for decision involved iu that issue. To attlvc at a correct 
decision on the issue as to misjoinder, it is necessary that the 
facts must bo clearly appreciated. 

The undisputed facts arc to be gathered from the plaint in this 
suit and the plaint in suit No. S of 190C which is referred by the 
plaintiff herein in -para 6 of her plaint. 

One Vithoba Khundappa Gulvc died on the Uth of September 
18D1 leaving a will dated the £7th of Jamiarj' 1830. The 0th 
and lOlh defendants Nilkant Vinayak ‘Chalre and Shnnker 
Ttaiuchandra Thalarpikar were appointed executors under the 
will. Vrobalo of tbe will was granted to the two executors by 
Uie Thana District Court on the £?tU of October 1601. Tlic 
0th and lOlh defendants arc made parlies to this suit in their 
capacity ns cxcculots of Yilhoba*s will. 

The will of Vithoba directed that tbe te^tdue of Ids estate 
should bo divided in two parts and one ot such jyirts should t«c 
given to Shankcr Vithoba Gulvc. Tlie plaintiff claiir-a to l«c 
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Sliankci’^s sister. The 'Advocate-General in his opening slat 
that Shankcr and the plainti/T Umabai were the illegUimf 
children of Vithoha by a mistress named Paroo Pringky. T 
first defendant’s counsel docs not admit that the plaintiff is t 
sister of Shanker. Ho said his client had no knowledge whetli 
this statement was correct or not. For the present purposes it 
immaterial to consider the question whether XJmabai is or js n 
the sister of Shanker. I will assume that Umabai the plaint 
is the sister of Shankcr and as such his next of kin. 


Vithoba Khimdappa Gulve during his lifetime had, on f- 
4th of December 1893, lent and advanced to the members of 
Hindu family of Bombay named Patker the sum of Bs, 11,0!- 
on the mortgage of an immoveable property belonging to the 
and situated at Blmlcsh\'ar in Bombay. This mortgage 
outstanding at the time of his death* Vitbobak execute 
divided his property in two ports and made over one of sne 
parts to Shanker. The mortgage was included in the part ( 
Vithoba’s property made over to Shanker; The execulow i 
not at any time execute any written assignment or trana er i 
the mortgage. Shanker died on the 23rd of January 1 
intestate and without any issue. He left surviving his o 
Girjabai who was also known as Umabai. Although in suit 
of 190S aba is spoken of only as Umabai,! will continue to w 
her Girjabai in order to prevent any possible confusion 
from this 'name being the same os that of the plaintiff* 
mortgage moneys w'erc still outstanding when’.Shaoker died, or 
of the terms of the mortgage being that the mortgage monej 
were to be repaid ten years after the date of the mortgage. 


Girjabai was a minor when her husband died, and the Dis r 
Court of Poona in June 1903 appointed her father BaUan i 
Suryavanshi the guardian of her person and property* 
time in 1904 Girjabai by her guardian applied to the Pk ^ 

Court at Poona for leave to adopt her minor brother and ha" 

obtained such leave, she adopted him. This adopted 
Ealvant Suryavanshi, who, after the adoption, W'as called 
Shanker Gulve, is the first defendant in the suit. Short y ® 
the adoption Gi^abai died on the Srd of January 190.^. 
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Oa Girjttbai’.s death the Poona Court appointed two persons ns 
guardians of the person and property of the minor Yithnl 
Shankcr Qulvc, 

In the beginning of 190G the said minor Vithnl by his 
guardians ns his next friends filed a suit against the members of 
the Patkar family to realise the mortgage debt. The mortgaged 
propsrt}* being in Bombay tlio suit was filed in this Court. 

When that suit was filed the ploinUlT allcgctl that the amount 
due to him under the Indenture of mortgage with interest up to 
the SOth of October 1905 was Its. 32,018*2*3 and ho claimed to 
recover that sum and further interest. The executors of 
Vithoba*a will not having executed any legal assignment or 
transfer of mortgage were mode co-defendants in the suit and 
they were defendants Nos. S arid 9. This suit was heard before 
me on the 19th of February 1907. At the hearing it was 
proved before mo that the guardians of the minor plaintiff and 
the first seven defendants liad arranged a compromise of the 
claim for Bs. 20,000 ; that this compromise was submitted to the 
Bisirict Court of r«)ona ; and that that Court had sanctioned the 
proposed compromise. I was asked to pass a decree in terms of 
the compromise. As the Court, whose ward the plaintiff was, bad 
sanctioned the compromise, I passed a decree by consent of all 
parties in terms of the compromise and sanctioned the same as 
being for the benefit of thejminor plaintiff. When that suit was 
called OD) the 6ih and the 9th defendants, the executors of the will 
of Yitboba, did not appear but, while I was recording evidence, 
counsel appeared on their behaU and brought to my notice the fact 
that the adoption of the plaintiff in the suit was disputed in a 
suit pending in the Poona Court. It then transpired that 
Yithal bad filed a suit in the Subordinate Judge's Court at 
Poona to recover the keys of a' sale and certain- documents 
from Sirdar Natu and that Sirdar Natu had put in a written 
statement alleging that Y ithal's adoption was not valid and asldng 
that Shanker*a sister Umabai should be made a co-plaintiff. On 
being apprised of this fact I felt that Umabai's interests should 
in same way bo safeguarded and at my suggestion the plaintiff 
undertook to allow the amount realised to remain with his 
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attorneys for sis months to enable XTmabai to establish her 
contention that tho adoption of the plainlifi in tliat suit was invalid 
and that she as next-of-kin was entitled to tho property left by 
her brother Shankcr, The plaintiff's attorneys were directed 
to give notice of tho decree to TJmabai. TIio consent decree in 
Suit No. 8 of 1900 is exhibit No. 1 in this suit. 


It is proved before mo in this suit tlinl tho mortgflgora paid the 
amount for which the claim of Vitlial was compromised and on 

such payment in terms of the arrangements arrived at between 

the parties, the executors of Vithoba executed a re-convcyanco 

oE the mortgaged premises on tho 18th of July 1907 and the 
guardians of Vithal executed tho .same rc-convcyance on the 27th 
of July 1907. Tho rc-conveyancc in favour of the mortgagor is 
exhibit No. 2. 


This is a short historyof the events os they happened before 

tho plaintiff TJmabai filed this suit on the 16th of August 

The first defendant in this suit is Vithal Shanker Gulve» the 
son adopted by Girjabat the widow of Shankcr after his doat . _ 


Defendants Nos, 2 to 8 are tho membersloC tho Patker famiy 
tho mortgagors who had origlnnlly mortgaged- their Bombay 
property to Vithoba Khundappa Gulve. 

Defendants Nos. 9 and 10 are tho executors oE, the will of 
Vithoba. The plaintiff says that Shanker before his death ha 
given instructions!] to Girjabai that she should adopt one of er 
sons : that her sons were availablo for adoption, that 
adoption hy Girjabai oE the plaintiff in contravention oE o* 
husband’s injunction is invalid and in-operative, and that she as 
the sister and next-of-kin of Shanker is entitled to the whok 0 
the property left by Shanker. 


The plaintiff then impeaches the compromise of the claim 
in suit No. 8 of 190G. She says she protested against the com- 
promise before tho consent decree was taken and in support 0^ 
her statement she produces correspondence which is collective J 
marked Exhibit B, She, contends that the consent decree is u 
binding on her and that the same ought to ho set a^idc, 
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The reliefs th&t Iho plablilf claims in Ibis guU aliorlly put 
arc that it may bo declared Uiat tbo first defendant is not the 
validly adopted son of Shanker and tbnt sbo as tbo sister of 
Shonkcr may be declared to be tbo solo heir of Shanker ond as 
suchcntitlod “to thori»hi,tit]oAnd interest of the said deceased'* 
ia the mortgage in the plaint mentioned ; that it may bo declared 
that the decree ia suit No. 8 of 11103 is not binding on her; 
and that an order may bo made "setting the same aside** as 
against her. She then prays that defendants 2 to 8 may bo 
ordered to pay to her the full amount that may be found due at 
the foot of the mortgage nnd that in default the mortgaged pre- 
mises may be sold. In iho oltemaiive she prays that if the 
consent decree be not set aside then it may bo ordered that iho 
amount received under the comproomo may bo paid toher. She 
prays for other incidental reliefs which I do not think it is 
necessary to refer to. 

The question for the cousideralion of the Court on the facta 
03 set out above is^ in the first instance, whether the suit as 
constituted is bad by reason of mi.sjoindcr of causes of action and 
of parties. 

Section 45 of the old Civil Procednro Code dealt with the 
joinder of aevetal causes of action in the same suit and section 28 
dealt with tho joiadcr of several defendants in one suit. 

Rule 3 of Order I is now enacted in the place of section 28 of 
the old Code and Rule 3 of Order II takes the place of section 45. 

The language of Rule S Order II is the samo as that of 
section 45 of the old Code but there is considoroble difference 
ia the provisions of Rule 8 of Order I and those of section 28. 

The Rule now governing fcUo joinder of several defendants in 
tho same suit provides that— 

All pemQ« against trliom any right to relief in respect of or fttisiag out of 
tbe game act or tranMCtion or serw* of ewis or transactions is alleged to exist 
wlpther iointly, saverany or in aUornatir©, where if separate suits were bwaght 
ssaiast finch persona any cotuioou queatioa of law or fact wonld arise, may be 
joined as defendants in the eamo snit 

la reading this Rule it seems to me quite obvious that tho word 
‘ same ** which precedes the words ** act or transaction ** governs 
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also the words series of acts or transactions " and most be read 
before those words also. It seems to mo therefore that the first 
condition to be fulfdlcd before joining several persons as co 
defendants in the same suit is that the right to relief sought in 
the suit must arise against all the defendants from the sme act 
or transaction or from llio tame series of acts or {lansactions. 
The second condition to bo fulBllcd under the Kulo is that some 
common question cither of fact or law should arise against the 
defendants if separate suits were brought against such persons. 

In Sircud v. Zatotoa^^\ tho Court of Appeal had 0. XVI, r. I> 
under their consideration. That is an order providing for the 
joinder of several plaiotlfls in tlie samo suit hut the language 
of the Rule is exactly the samo as tho language of our RuIb 8, 
Order I. Lord Justice Vaughan Williams, in constructing the 
Rule before the Court, at page 54 of the report, says ■ • 

The two coaditioBs, mmolj, that the right to jeh’ef juust arise from the same 
transaation and that there must bea coTttmoa question of ).aw or fact» 
altcrruatiro conditions. If that had boenrocaDt tobo sj, tho wordtogof tlemb 
would cort&inly havo been different, as for instance by tho hisertiott of 
sjDiplo woid “ or ” before tho word ** where,” 

It seems, therefore, quite clear that beforo a plointiff canjom 
several defendants in tho same suit lot^ the conditions laid doivn 
in the Rule must bo fulfilled, first, the relief sought against tho 
defendants whether jointly, Beverally, or in the alternatw^i 
must arise from the same act or transaction or the same series o 
acts or transactions, and, secondly, there must arise between the 
plainlifF and all the defendants some common question of 
or fact. 

Thea again, under Rule 3 of Order II, tho plamliff « 
to unite in the same suit several causes of action agaiust t ® 
same defendant or the same defendants jointly. 

Since I discussed the question of misjoinder of parties ^ 
causes of action in Uowji Maujiv. Kuverji the 

Civil Procedure Code, incorporating in it many more Buies o 
English practice and procedaco than were to be found in the oI 

(U flSSS] 2 Q, P, 4i, (Z) (1S07) 31 Boni. 51C.' 
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Procedure Code, has come into opernlion and a great many 
Indian eases based on the construction of the language of 
section 28 of the old Code arc of no value. But wo have, how- 
ever, Indian authorities dealing with general principles and the 
policy of the law on the question now under my consideration 
and I think they arc still very useful guides. 

In Karttn^h Das v. Manual Duhejf^^ a full Bench of that Court 
held that a plaint had been properly rejected because the suit 
was open the objection that dJ/rcrciit causes of action, against 
different defendants separately had been joined in the same suit. 

In the course of the judgment it is said (at p. 171) 

“Tlic plainUfT has Tinilcd different c^mra of action in ono suit anainst 
different defendants, who are not jointly liable in respect of eacA and all of 
tvei tautes of action-^ mode of procedare that tbo lav docs not sanction.'’ 

This statement of the law by the Full Bench of the Allahabad 
High Court is important having regard to tho fact that the 
langnage of section 46 of the old Code and that of Rule 3 Order 
II of the present Code which deal tviih the joinder of causes of 
action against several defendants is tho same. As I read the 
judgment it lays down that tho meaning of the word jointly *’ 
in the old section, and therefore in this Rule, is that all the 
defendants in a suit must be jointly liable in respect of “ each 
and all*' of the causes of action which the plaintiff unites against 
the defendants in the same suit. 

That this is the correct reading of the Full Bench judgment 
appears from the decision in Dhagxcali Prasad Gir v. Bindeshri 
(7tfP> where Mr. Justice Straight delivering the judgment of the 
Court and speaking of the test of the applicability of section 45 
of the old Code says 

" Joint interest m tBo main qnestions raised by ili« litigation is a condiii'cn 
precedent to the joinder of Beveral causes of action against several defendants.” 

The only other Indian case, which I think it is necessary to 
refer to, is that of MnlUcJc Kef ait Bossein v. Sheo Ferslad Singlt^K 
There again a division Bench, consisting of Mr. Justice Beverley 

P) a883) G AW. ice. 

(3) (1S96) 23 Cal. 8S1. 
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also tlio words ‘'series of acts or transactions” and must bo read 
before those words also. It seems to mo therefore that the first 
condition to bo fulfilled before joining several persons os co- 
defendants in tbo saroo suit is that the right to relief sought in 
tlio suit must arise against all the defendants from the ime act 
or transaction or from the tame series of acts or transactions. 
Tho second condition to bo fulfilled under the Rule is that Boroe 
common question either of fact or law should arise against the 
defendants if separate suits were brought against such persons. 

In Siroud v. Zatoson^^\ tho Court of Appeal had 0. XVI, r. 
under their consideration. That is an order providing for the 
joinder of several plaintifTs in tho same suit but the language 
of the Rule is exactly the same ns the language of our BuIeS, 
Order I, Lord Justice Vnughan Williams^ in constructing the 
Buie before tho Court, at page 54 of the report, saj's:— 

The two conditioas, namoly, that the right to roHef >uust arise from the 
transaction and that there must bo a comioon qnostion of hw or 
aUematiro conditions. If that had boon meant to be sj, theirordiOo ot t ei 
vrould certainly have been difterent, ns for instance hy tho msedioa 
limple woid “ or before the word “ where,’' 

It seemsj therefore, quite clear that before a plaintiff ^n 
several defendants in the same suit loth the conditions laiddojm 
in the Buie must bo fulfilled, first, the relief sought against ^ 
defendants whether jointly, severally, or in the alterna 
must arise from the same act or transaction or the Game 
acts or transactions, and, secondly, there must arise 
plaintiff and all tho defendants some common question o 
or fact. 

Then again, under Rule 8 of Order II, tbo plaintiff ie 
to unite in the same suit several causes of action ngaias 
same defendant or the same defendants jointly. ^ ^ 

Since I discussed the question of misjoinder of parties 
causes of action in Uomji Monji v. Smrji ® 

Civil Procedure Code, incorporating in it many more 
English practice and procedure than were to be found m the 

to fisos] 2 q. p, u. 


(!) (1907) 31 Bom. 610. 



rot/. ^Lxxtr.} 


iJoiroAr series. 


5G7 


Procedure Code, lias come Into operalion and a great many 
Indian cases based on the construction of the language of 
section 28 of the old Code ore of no value. But wo have, how- 
ever, Indian authorities dealing with general principles and the 
policy of the law on the question now under ray consideration 
and I think they ore still very useful guides. 

In Kartin^h Dat v. Uangal a full Bench of that Court 

held that a plaint had boon properly rejected because the suit 
was opcn\o the objection that dilTcrcut causes of action, against 
different defendants separately bad been joined in the same suit. 

In the course of the judgment it is said (at p. 171) : — 

“Tlie plaintifT bu united different causes of action in ono suit against 
different defendants, irlio nro not jointly liable in respect of eacA and all of 
<ucil cauiei 0/ acrion— a mode of proeedara tbat tbo law docs sot sanction.” 

This statement of tbo law by the Full Bench of the Allahabad 
High Court is importaat having regard to the fact that the 
language of section d5 of the old Code and that of Rule 3 Order 
II of the present Code which deal with the joinder of causes of 
action against several defendants Is tho same. As I read the 
judgment it lays down that the meaning of the word jointly ’* 
in the old section, and therefore in this Rule, is that all tho 
defendants in a suit must be jointly liable in respect of “ each 
and all'^ of the causes of action which the plaintiff unites against 
the defendants in tho same suit. 

That this is tho correct reading of tho Full Bench judgment 
appears from the decision in Bhajtpali Prasad Gir v. Bindesliri 
Gir® where Mr. Justice Straight delivering the judgment of the 
Court and speaking of the test of the applicability of section 45 
of the old Code says : — 

"Joint interest in the main qaestioBs raised by the litigation b n conditicn 
precedent to the joinder of Boveral causes of action against several defcndints.” 

The only other Indian case, which I think it is necessary to 
refer to, is that of Mullich Ke/ait Rossein v. S&eo Pershad SingJi^K 
There again a division Bench, consistiog of Mr. Justice Beverley 

<» (1882) 6 All. 163. W a883) C All. 1C0. 

(3) (1896) 23 Cal. 821. 
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and our lale Chief Justice Sir Lawrence Jenkins, had under Iheir 
consideration section^ 45 of the Code. In the course of their 
judgment the learned Judges say (at p. 820) 

There is no provision in the Codo allowing distinct canses of action 

in which Iho defendants arc not altjoinlhj interested, to bo united in the timt 
BUit’* 

Turning to the English Practice we find that Rule 1 of Order 
XVJII provides that subject to the Rules of that, Order the 
plaintiff may unite in the same action several causcsof action, 
In Stirsiall v. the Lord Chancellor, Lord Selbornc 

says !— 

**To bring iuto one claun distinct causes of .action against different perseBs* 
neither of them having anything to do with tho other (and onl/ ystedoHy 
connected. . .) is not contemplated by Order xviii, r. I, which aalhoriws th« 
joinder, not of sepcraZoc/ions against distinct persons, bat of sereraf mhw* 
action." 

The result of the autboiitics seems to roe to bo that the pletnt* 
iff may in one action unite several causes of action against several 
defendants, provided that all such defendants are “jointly liable 
in respect of each and all of such causes of action and that Ihe 
condition precedent to the plaintiff being allowed to join several 
causes of action against several defendants, is that such defend* 
ants must all "have a joint interest in tho main question raised 
by the litigation ” and that causes of action joined in one snil 
against several defendants must be causes of action in which 
" tho defendants arc all jointly interested." 

It is not necessary that every defendant should be interested 
as to all tho reliefe claimed in the suit (0. I. r. 5, Civil Vro 
cedure Code) but it is necessary " that there must be a cause o 
action in which all the defendants arc more or less interestc 
although the relief asked against them may vary” (Annua 
Practice, 1909, p. 16S). 

Keeping these requirements of the law in view, lot me 
turn to the facts of this case and see whether these reqniremeuw 
are fulfilled in this suit. 
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The principal ilcfcnJnnl in thi^ suit is the first defendant 
Tillial ShanVer Gulvc and the main question tn this litigation 
is whether his adoption by Qiijabai is good and valid in law as 
he contends it is or is invalid and in-operntivo as the plaintiff 
contends. Tliis is the only question in this suit in which ho is 
interested. If he is declared the validly adopted son of Shankcr the 
suit comes to an abrupt termination — noacof the other questions 
in the suit whicli affect the other defendants would ever arise. 
He would then bo the owner of the properly left by Shankcr 
including the mortgage made by Uic family of defendants 2 to 8 
in favour of Yithoba. He sued to recover the moneys due under 
the mortgage; the Court whose ward he was .sanctioned a 
compromise of that suit 5 the Court passing the decree has cer* 
tified that the compromise was beneficial to liim ; the moneys 
decreed arc in the hands of his solicitor; the decree is binding on 
him ; and neither he nor the other defendants in tlie suit raise 
any question whatever in respect of the mortgage, or the consent 
decree in suit Ko. 8 of 1000. As I obscr\’cd above the validity 
cf his adoption is the only question in winch the first defendant 
is interested. Directly that is established, thc-suit fails and 
while that question is tried, the other defendants have nothing 
to do but to sit with folded arms and watch the result of the fight 
between the plaintiff and the first defendant. I have noticed 
what the result of the suit would be if the first defendant's 
adoption is hcld'lo be valid. Now take the other possible result. 
Suppose the Court comes to the conclusion that the first defend- 
ant’s adoption is invalid. He immediately loses all interest in 
the suit. He would then have no iolcicsl in Shanker’s property 
and it would be a matter of no interest to him whether the 
plaintiff succeeds or fails in her contentions against the 
other defendants. It matters nothing to him whether the 
decree in suit No. 8 of 1906 is held binding on the plaintiff or 
not. It matters nothing to him whether defendants 2 to 8 have 
to pay Rs. 20,000 or Its. 32,000 and more under the mortgage. 
The main and the only qncstion he is interested in this litigation 
Is to prove the validity of his adoption. 

I'ow let toe turn to the other defendant. The second set of 
defendants arc defendants 2 to 8 the members— the members of the 
Patker family, the mortgagors of Vilhoba. IVhat are the questions 
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in the suit between them and Ibe plaintifT? ^Vbat is the plamUE's 
cause of action against them? The ptaintiff contends that the 
compromise of the mortgage debt effected between the first 
defendant and these defendants is not binding on her. She 
claims to be entitled to recover the whole amount due under the 
mortgage. I assume that when the Poona Court sanctioned the 
compromise of a claim of over Rs, 32,000 for Bs. 20,000 it raa?i 
have tahen into consideration the possibility of the mortgagors 
being able to reduce the claims originally made in suit Ko. 8 of 
1006. If the plaintiff is declared the beneficial owner of the 
morlgagCj the mortgagor-defendants wonld be entitled in the 
event of the compromise being held not binding on the plaintiff 
to plead all thcir.dcfences to the claim ns originally made. 
would be Entitled to urge all those contentions for the redaction 
of the claim which must have been snbmitted to the District 
Court at Poona in support of the compromise. Besides this, other 
defences ate open to him. They would say the plaintiff tnow 
of the intended compromise before the decree was taVen sn 
took no steps to prevent the decree being passed. On the 
of January* 1907 she was informed of the terms of the com 
promise and told to take what step® she liked (see exhibit B)- 
Tfae decree was not taken till the 19th of February 1907 ac 
she took no steps to intervene. These defendants would also 
raise the question whether the plaintiff is entitled to re-open the 
question in this suit, the executors of this original mortgsi^’® 
whom the legal estate hod always remained having execuf^ 
reconveyance of the mortgaged premises before the 
filed this suit. If the plaintiff succeeded in her main contention 
against the first defendant and then is allowed to proceed wi 
the second branch of her case against the 2nd set of defendan ^ 
further complications would arise because it appears from 
Avritten statement of the first defendant that on the proper^ 
being reconveyed to them defendants 2 to 8 have sold the sixao 
and the purchaser whose title would be jeopardised is not a 
party to the suit. 

' The first defendant has not the smallest interest iii ^ 

one of the questions that would arise between the plainli an 
the other defendants. 
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It will tliU3 bo Keen that tho quesUons arising between tho 
plaintifl and tho first defendant and 'tho questions arising 
between tho plaintilT and second set of defendants aro totally 
dbtinot and dificrent. There is no common question of fact or 
law which affects all the first eight defendants. 

Then tako the ease of tho defendants 9 and 10, ^Vhat is tho 
plaintiff’s cause of action against them? They were formal 
parties to the first suit Na 8 of 1908 bccauso they had not 
assigned or transferred tho mortgage to the plaintiff in that suit. 
They executed a reconveyance when the person whom they 
believed to be tho beneficial owner of the mortgage debt asked 
them to do. It is difficult to conceive what the plaintiff’s cause 
of action is ogalnst this the third set of defendants. I searched 
in vain through her plaint to find out what her cause of action is 
against these defendants and what relief she claims against 
them. The only possible complaint that she could make ogainst 
them is that they joined in tcconvcying tho property. 

It will thus be seen that all the defendants in tho suit are not 
jointly liable in each and all of tho causes of action united in 
this suit nor aro they all jointly raised by this litigation. 

It seems to mo that in this suit the plaintiff has distinctly 
combined at least two separate suits. It olso oppears to me that 
she has made her claim against defendants other than the first 
defendant much too prematurely. There is no dispute that the 
first defendant has, as a matter of fact, been adopted by Shan' 
ker’s widow Girjabai. He is to all intents and purposes tho 
owner of all Shanker’s property till such time as his adoption 
is set aside and declared invalid by a Court of law competent 
to try that question. Till she succeeds in establishing the in- 
validity of the adoption of the first defendant Vithal, she has no 
right to sue the other defendants in respect of property to which 
her right is not established. All the properly left by Shanker 
is vested at present in the first defendant and the plaintiff hag 
launched this litigation against the other defendants without 
having established her right to the property in respect of which 
she sues. The suit as constituted must in my opinion cause 
considerable embarrassment to the different defendants. 
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Under these circumsianccs I have no option but to hold that 
the plnintifThas clearly misjoined in this suit both parties and 
causes of action. I would liko to say hero that even if the 
conclusion (o which I have arrived had been different, I wonld 
still have held that the causes of action joined in this suit could 
not conveniently be tried or disposed of together and considered 
what would have been tbc right order to make under the dis- 
cretion vested in the Court by rule 6 of Order II. 

Having, however, come to the conclusion that the suit as 
constituted is bad by reason of misjoinder of parties and of 
causes cf action I find thc_5tli issue in the alBrniative. 

I will give the plaintiff the option of electing against which 
defendant or defendants she proposes to go on with the suit and 
when she has made her election, I will proceed to consider my 
decision on the 4th issue as to whether this Court has jorisdietjofl 
to entertain the suit ogainst the particular defendant or defend- 
ants against whom the plaintitr elects to proceed. 

Attorneys for the plointifT:— C^itnh Co. 

Attorneys for the 1st defendant :— DUshUt 
ami SmiUrdas. 

B. .S’. I. 


ORIGINAL CIVIL. 

, Sefore Mr. Justice Macieoi. 

TEKUBI SUBYANARAYAN aud COMPANY, PiAixriFr5, v. GUhLA- 
PUDI CHINNA NARSINGHAM akd akoxheb, Dete-vpaxts.* 

Ariitralion^He/erence by parties to a suit — Applicaiion to stay 
proceedivss^ Arbitration Act {IX oj IS99), section 19. , 

Section 19 of the Arbitration Act only applies where there has been a set* 
mission to aibitration before the comnieccemezit of legal proceediegs. 
ItamjiSas Foddar v. Hoicse 0), followed. 

This matter was heard in Chambers. The plaintiffs on the 
17th September 190S filed a suit as a Short Cause against the 

• Original Soil Ko. T83 of 1903. 

W (19071 35 Cal. 199. ' 
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dofcndantB to recover R?. 6,a77-U-0 with interest duo on corlnin 
money transactions. A warrant for attachment l»eforo judgment 
wa.s obtained by the plaintifla and attachment levied, but, later, 
as the result of on ogreement between the parties to refer their 
dispute to arbitration, a consent order was taken discharging 
the Warrant. Subsequently, however, the defendants, contend- 
ing that the plaintifla had delayed in raising the attachment and 
that therefore the ngroement to refer was at an end, refused to 
proceed to arbitration. The suit came on for hearing in duo 
course, but was adjourned from lime to time by consent. 
Eventually the plaintiffs applied by petition for a stay of the 
legal proceedings, and notice was issued to the defendants on the 
1st April 1009. 

Jlolertton for the respondents (defendaots) to show cause. 

Slranffman (Advocate-General) for the petitioners (plaintiffs), - 

MacleOD, J,— The question in thb notice is whether when the 
parties to a suit agree to refer the questions in dispute to arbitra- 
tlou, one of the parties can apply to the Court under section 19 
of the Arbitration Act for stay of proceedings. 

It is contended by Mr. Robertson for the respondents that by 
section 2 of tho Act it is cleat that the Act only deals with cases 
where references to Arbitration are made before proceedings 
are taken and, therefore, it would follow that unless thero has 
been a submission to arbitration before tho suit is filed, an 
application for stay of proceedings cannot be made under 
section 19. This is supported by the decision of tho Appeal 
Court in Calcutta in the case of Jtamjidas PodHar y, 
in which tho learned judges were decidedly of opinion that 
tho Act only applied to coses where there had been a sub- 
mission to arbitration before the commencement of legal pro- 
ceedings. That case, of course, is entitled to tho very best 
consideration I can give it. But apart from that case, I should 
certainly bo inclined to decide that Mr. Robertson's argu- 
ment is correct and that tho Act only applies to cases where 
references are made before proceedings are taken. No doubt, it 
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would JmvQ been possible for tho Legislature to legislate so that 
tlio Act should apply to cases where a rolerenco is made after 
proceedings have been taken, but it is clear that they did not do 
80 when they framed Ihc Arbitration Act of 1893. Section 19 
seems to me perfectly clear. It says; 

*' Where nny pwiy to a eubmissloa to which this Act applies or any persoa 

claiming onder him, commences any legal proceelings ” ic. 

.Theroforoj such a person must be a party to a submission before 
the commencement of the proceedings. In this case it is admitted 
that the submission was raado after the proceedings commenced, 

and, therefore, it isr not competent for any party to apply under 

section 19 to stay tho proceedings. 

Attorneys for the applicants: Messrs* Jamshaljif Umlomji 
Devidas, 

Attorneys for the opponents: Messrs. Matnhhai, Jomttrs}^ 
Mad an. 

K. jrcr. K. 


OHIGINAL OrVIL. 


Before Sir Basil Scott. Kt.j C/def Justice, and jlfr. Justice Batendor. 

SEIAPun JI nOEUASJI HAI17ER, ArpfJLiAKX axd Defexw''’*' '• 
JIONOSSEH JACOB MONOSSEH, Ee3Posd2.vt axi> 

Costs — ffncirJ(an ad litem of a luncitic-^Personal of guarii 

jMty costs incurred ly unnecessary appeal. 

The guardian ad litem appoioted by the Court nsnally gets h'^ 
the estate of the defendant whom he represents if ho does uotro-o to 
from the plaintiff, but when a guardian ad litem takes it upon > £j,jgn(I 
appeal against a decree, ho puts himself in tho position of a nw 
initiating proceedings, and no longer is in the position of ® P 
- guardian ad litem. 

• Original Suit No. 406 of 1C07. 

Appeal No> S3 of 1906. 
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Tins wns nn npplicjvlion nrising ont of an appeal filed l.y tlio 
guardian ad lifm of o lunatic against n decision of Mr. Justice 
Maclcod. The appeal svns dismissed and the respondent awarded 
his costs out of the estate of the lunatic, the question of tho 
costs of the appellant being reserved. Tlio present application 
was made by the guirdian to have lus costs paid out of tho 
estate. 

r<7d*^ak appeared for tho applicant. 

Jofii appeared for tho commillco of tho property of tho 
lunatic, and submitted himself to the order of tho Court. 


Scott, C. J.— This is an application on behalf of tho guardian 
ad lif^n of tho defendant in this suit who is an adjudged lunatic, 
for an order allowing him to have lus costa of an appeal filed by 
him in tho suit out of the estate of tho lunatic. 


' Tho suit was originally filed by tho plaintiff against tho 
defendant upon a mortgage and deed of further chargo and in 
consequence of tlio defendant’s state of mind the present appll* 
cant was appointed his guardian ad tttem. Tho principal dofonco 
raised in tho suit was that tho defendant on tho dates of tlio 
'execution of tho documents sued on wos of unsound mind and that 
therefore ho was not liable for tbe amount advanced by tho plalnti 
iff on those occasions. The suit was heard beforo Mr. JiisKna 
■ ^^lacleod at great length and that learned Judge dolivorod n vory 
^careful judgment. The suit was dismissed but tho giiardliiu 
LVem was allowed his costs out of the estate, IIo was not satis* 
fied, however, with the decision and filed an appeal against Jt. 
Tho apjieal was argued before us and turned entirely upon the 
facts of tbe case and was dismissed. Shortly after the appeal had 
been filed, committees of the person and property of tho defend- 
ant were appointed. Tho committee of the property le on thl-i 
application represented by counsel. • - 

■ It is a fact, although our judgment will not be influeneyd h,v 
that fact, that the applicant was personally interested in dwL 
tbe claim of tbo plaintiff', because he is the brother of thi'/f.'!' 
ant .and in the event of tho defendont’s death will < • >' t > i 


portion of his property under tho Parsi Law, Tim f.U' j-i; 
titefjz appointed by the Court usually gcM» IjIh cy I 
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estato of tho defendant whom he represents if ho does not recover 
them from tho plaintiff; hut when tho guardian ad litem takes 
upon himself to appeal agaiust n decree passed against the luoatlC; 
whom he represents, he puts himself in the position of a nest 
friend initiating proceedings, and no longer is in tho position oi 
a passive guardian ad litem. 

Now tho rule is that if proceedings instituted by the nest 
friend arc unnecessary or improper, and the next friend might, 
with reasonable care; bavo known them to be so, be must pay the 
costs personally. Sec Simpson on ' Infants, (2nd. 'Edn.); P- 
The same rule has been laid down with regard to trustees who 
take upon themselves to appeal against the decision of the Court- 
In. re IruUen ibo Court of Appeal in England refused to allow 
trustees their costs of the appeal out of h fund and ordered them 
to pay the costs. Bowen, L.J., said that in bis opinion when there 
Was an unsuccessful oppealrclolingto a'fuhd, the appellant oug 
to bo ordered to pay tho costs; otherwise there would be a pre* 
tniuin upon unsuccessful appeals. ‘‘Fry, L. L, concurred and sm 

“Ths tfti$lo65 were sufficiently protected by the order of 
below, and there was no ground for their comtDg to tMs Court. * 

Similarly in parte Russell Sir George Jessel said*. 

‘■In tile ColiDty Court tho Iruslees might fairly say, want * 
about tho ficttlemcnt,* but, haTing bad a decision, if they choose to 
they must take the eonsequencce.” ■ . ' - 

They were ordered personally to pay the costs of the appeal'^ 

Here, however, it is said that the guardian ad LVtfw ^ 
appeal by the advice of his solicitor and counsel. That,howev » 
is DO reason for asking the Court to lessen the lanatios fun s 
an order for payment of bis costs in the unsuccessful app^a • 

In Iti re Seddoe, Sownee v. Cottam Lindley, L. J., said. 

“But a trustee who, lyithout the eanctiou of the Court. coioms“^* 
.^otion or defends an action nosoccessfally, does so at bis own risk a» 
tho costa, even if ho acts on Coansel's opmion ; and when tha trusts^ 
to obtain such costs out of hiv trust eshite, be ought not to bo auowv 

(0(1890) 31 (j)(is82)i9Cb. D-esaotr-c^’'* 

’«|I893]^ChiC17Jiti».557. ■ ' 



Vor,. SXXIV.} UOMBAY SEmi^S. 

c)i^rgc tbeni ajiirijk Jim ecilul jut trust niilws under retj exceptional cir- 
cumstanrtN. If, Indeed, Ijie Jnd^e comcf la ths conclusion tLal Jio would 
luTO RUthorirocl tho setion or defenea hid lio been applied to, Iio mlglit, in 
the eimlso of bis dijcrcllon, allow Ihe costs incurred by tbe tmstco out of 
tbo Estate; but I cannot imsgme any oUior circaisstanecs under vfhkU tbo 
costs of ati unaullionaed and URsuccc^fot octioa brought or defended by a 
IruJtoo could be properly throirn on ilio estate, Now, if In this caso the 
tmstco lud Applied by an orlgmatiog summons for Icsvo to defend tho 
Action st Iho expense of the estate, I cnonot eopposo that any Jwdgo ironM 
bare anthorued him to do so, Consciiucntly, I should not niywlf Iiaro 
allowed these costs out of the estate.’' 

Now, if tho guwdian ad litem in tho present case had been in 
serious doubt ns to trlicther l»e ought not to file tho appcftl, ho 
could have adopted the course, which was in fact adopted a mouth 
Jatcr, of obtaining an order of tho Court for the oppolutojcnt of n 
comraittco of the property, TJmt committee could then have 
applied to lltc Court for advice as to whether an oppeal should bo 
filed or not ; and tho guardian od Itfem could have filed (ho 
appeal, if tho Court Ihouglit it was n proper case, with tho sane* 
tioa of the committee of tho property. Wo do not tliinlr, how- 
ever, that this is a ease ia which the Court could have sanc- 
tioned tho appeal, for the appeal had nothing to recommend it. 
The guardian ad Uiem having chosen upon his own responsibility 
to file this appeal, must take the consequences to the extent of 
having to hear the costs of the appeal incurred by his authority. 

We are not asked on behalf of the lunatic to throw tho 
costs of the successful respondent upon the guardian ad Him : 
so with regard to them, we make no order. 

"Wc refuse the application. 

The applicant must pay the costs of the committee of tho pro- 
perty on this application. 

JppUcation refused. 

Attorneys for the guardian; 2lc»sri, ^ehanpir^ Guldbhhop 

Attorneys for the committee : Mestn, Ardeshir, llormasji, 

,$• Ci), 

K. 3ICI. K. 
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CRISriNAIi REVISION. 

Sefore Mr. Justice Chandararl.ar and 2Ir. Jutliic Ilcalon. 
EMPETtOIl ff. GANEStr BALVANT MODAK.* 

Iliffh Court— Criminal revhional Jurisdiction— Tnter/erenee on questions of 
laxo— Findings of facts when can be questioned— Criminal Procedure Cedi 
lSt*S)f section Jj35—Tndian Fenal Code (Jet AXV of tS(iO), 
ecetions Sll, 12iA— Attempt to commit ofenees— Attempt to commit ii‘e 
of cnee of sedition— Intention, a question of fact. 

It is the settled practico of the High Court of Bombay to refuse to iotcr/eic» 
in the exercise of its rowaional jurisdiction, in regard to findings of fach 
except on very exceptioBal grounAssneh as a misstatement oferideoceby 
lower Court or the mis^corntrucUon of documents, or the placing hy th^t Couit 
of tho onus of proof on the accused contrary to the law of evideoce. 

Quecn^Emprcssv.ShdihSahebJiadnidini^)', Qteten'Empresi V. ]llah.n3^ 
BusanW j aud Queen'Empressx- Chagan Fagaram^\ followed. 

Under tho ItdUn Penal Code (Act XLV of 1660) nil that is necessity to 
constitute an attempt to commit an offence is some external act, soniethicS 
tangible and ostensible of wbicb the law can tahe hold as on act showing pfo* 
gresg towards the actual commission of the offence* It does not nntter that 
the progress was interrupted. 

An attempt to publish tedition is complete as soon as tho accused knowingly 
Bells a copy containing the eeditious article. It is none the less an alteopt 
because something external to himself happens which prevents a penis-il of the 
article by the buyers or any other member of the public. 

Ill cases of sedition, the question of intention is one of lact. 

Application for revision under section 435 of the CrimW 
Procedure Code, against conviction and sentence passed by A. 

S. Aston, Chief Presidency Magistrate of Bombay. 

The accused was the manager of a newspaper selling agency 
called the Vartman Agency. This Vartman Agency was the solo 
agent for sale in India of a fortnightly periodical styled tbe 
Swaraj,” which wos printed and published in London. 

• Criminal Application for Kevlsiou No. 370 of 190?. 

(1) a883) S Bom. 107. (!) (1SS6) Unrep. Cr* Cas. 211. 

(3) (1600) 14 Bom. SOI. 



VOL. SSSIV .3 BOMBAY SEBIES. 

Ono of the issue? of the periodica! contained an article entitled 
*‘T)jc *Etio)ogy of the Untnl* in Bengal,’* which was charged as 
seditious within the incnning of section 124A of the Indian Penal 
Code. 

It appeared that the nccuscil received hy post an advance copy 
of the issue of the periodical in question. He advertised tho 
same and ahn ro» iowed it in a dailj* newspaper called tho 2iaa/i~ 
ira Mat, Inch was ptd'hshc*! undi-r his nmnagement. Tho sale 
copies of tho i-ssue weio lat* r on received hy hhn by a steamer 
parcel nivl all of tl.cm \\e>e •'oU by the Vartinan Agency. 

The accu.^fd was undir these circumstances charged with 
having puhljshcd the si-diti*)us article in India, an ofienco 
punislmblo under section 1-MA of the Indian Pi-nnl Code, 18G0, 
He was cnasicted of the odVncc and acntcnccd to suffer one 
month’s simple ijnpnsoainent. 

Tho accused applied ty the High Ceuit. 

Jinpttiia, with r. Hf/ai^aMkar and d, V. Deartt, for tho 
accused, 

Slra«ffinaii (A'Jvocatc-G«.ncial) instructed by A’. F, Fidotson 
(Public Prosecutor), for tho Cionn. 

Chanda VA nKAii, J This is an application by Ganesh Balvant 
Modnk for revision of the conviction recorded against and 
sentence passed upon him by the Chief Presidency Afagbtrate 
of Bombay under section 12dA of the Indian Penal Code. Tho 
learned Magistrate has held that the petitioner has been guilty 
of the offence of attempting to excite feelings of disaffection 
towards tho Government established by law in British India by 
the sale of copies of a periodical called the StparaJ containing an 
article headed " The ^'Etiology of tho Bomb in Bengal/' which 
13 seditious within the meaning of the section above mentioned. 

This finding of tho Magistrate has been assailed before us on 
two grounds ; first, that there has been no publication by the 
petitioner of the periodical in question, containing the article 
charged ns seditious; and, secondly, that the article itself is not 
seditious withm the meaning of section I24A of the Indian 
penal Code, 
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It IS to bo remarked at tho outset that both Iho question of 
publication and the question of tho seditious chatacter of the 
articlo aro questions of fact^ ^vhich have to be determined on 
tho evidence and by the light of surrounding circumstances. On 
these questions of fact, the learned Magistrate has recorded his 
findings •with his reasons therefor in his judgment. What vro 
ate asked by tho learned counsel for the petitioner to do is to 
appreciate the evidence and revise tho Magistrate's findings of 
fact. But it baa been the settled practice of this Court to refuse 
to interfere, in the exercise of our rcvisional jurisdiction, in 
regard to findings of fact, except on very exceptional grounds, 
such as a misstatement of evidence by the lower Court or the 
misconstruction of documents, or the placing' by that Couit of 
the onus of proof on the accused contrary to the law of evidenci?. 
QueeU'Empress v. Sheih Sahel } QueetfEvipTCtt 

Mahomad ifusanW j Queen-Empresa v. Ohapati Ifayaram^^- 

On the question of publication, it is contended by the 
counsel for the petitioner that the facts proved do not constitu 0 
publication. The facts relied upon by him are these:— T 0 
petitioner received an advance copy of the 
on the 2ad of July by post.- Tho bulk of the copies ^ ® 
periodical sent for sale was delivered to him on the 26tli 0 
July, and he sold a number of them on that day. But froi^ f 
2nd of July to the 26th of that month, tho petitioner was 
occupied ■with other business than that of looting aUeT 
interests of the Swaraj, and be had no time to read the ar 
in it charged as seditious. 

These, however, are not all the facts. There is 
the record to show tliat the petitioner is sole agent or ^ 
periodical for the whole of India, that he took great 
in it (exhibits S., O. and F.) and that on the 15th of May^ _ ’ 
he had written to the proprietor and editor of the periodica 
London, asking for an advance copy by post that be 
know what to expect and make use of his own daily pap®^ ’ 
Bombay, the ^asA^rn Mat, for the special advertisement 0 


(2) (lS8e) UnteP- Cr. 
[15W) 14 Boro. 331. 


( 1 ) (1883) 8 Bom. 197. 
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Stesraj. It h rulmittcd that fta a'ivanea copy ww sent anti 
that tho iS’tMrtf/ aJrcrimil in iho hlat, at which 

the petitioner wai manager. Further, on the 10th of July, an 
nrlielo had appeared in tho liatMra Hat noticing tho Stearaj and 
its conteati. Upon nil this evidenca it was competent for tho 
ilagistrato to find os a fact that the accused had wad tho article 
and knew its contents and character heforo the sale of tho copies. 
Jt is conceded by the petitioner’s counsel that, under tho circum- 
stances of tho case, tho tfa*fs lay on the petitioner to proro that 
he had not read tho article. That onut, tho Magistrato finds, ho 
has not discharged. Xo error of lair has been pointed out to us 
to watranl out iuterferenee with the Magistrate*!! conclusion of 
fact on this question. 

Hut it is urged that there was no publication, because tho 
prosecution has not led any evidence to prove that any of tho 
buyers had read the article. In support of this contention, the 
petitioner’s counsel, 3fr. Baptists, relies upon a passage from 
Odgers on Lihe), where it h said that an attempt to libel is not 
aeUonablo unless it is efi'ectual. That is, thero m\Xst be a 
publication in fact. ** That the third person bad the opporlonity 
of reading the libel is not sufficient, if tho Jury aro satisfied 
that he did not in fact avail himself thereof, even though it is 
clear that tho defendant desired and intended publication.'* 
Bat, as the passage and the chapter in which it occurs as also 
the cases cited in illastritioa dearly show, the law stated by 
Df. Odgers is applicable to actions for libel, not to criniinal 
prosecutions. Xo suit can lie for damages for an ineSeclnal 
attempt to libel, because, the attempt fiiiliog, there is no injury, 
and in actions for libel "proved or presumed injoiy to reputa- 
tion ** is the cause of action. (Pollock on Torts, p, 245, 6th 
edition.) It is otherwise in criminal law. An attempt to commit 
an ofience is under oat Penal Code punishable. All that is 
necessaij' to conslitnte such an attempt is some external act, 
somelhiog tangible and ostensible, of which tho law can take 
hold as an act showing progress towards the actual commission 
of the offence. It does not matter that the progress was inter* 
ropted. la the present <ase the nttempt was for the purposes 
of law ^mplete when the petitioner sold tho copies. It tras 
Wi— « 
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nono Iho less nn attempt, tliougL something external to hiia 
happened which prevented a perusal of the article by the bayers 
or^nny other member of the public. 

The next Question is whether the article is Bcditious within 
the meaning of section 124A of the Indian Penal Code, That 
depends on whether the article was intended to bring the Gov 
ernmont into hatred or contempt. The question of intention in 
such cases is one of fact. As pointed out by Sargent, C. 3., in 
D^aini A'afii v, Lhiffappa^^^ , rel 3 'iDg on a dictum of Lopes, X, w 
T^orthtoic V. f where, on the construction of a docu* 

iDcnfc by the light of sum>unding circumstances, the question 
is entirely one of intention, it becomes ''a simple question 
of fact as to which the decision of tho Court below is con* 
elusive.” Here it was a question quo antmo the article on "Th® 
^Etiology of tho Bomb in Bengal” was written. As such it 
resolved itself'‘into a mere question of fact, on which the 
ftragistrato's finding must bo treated by this Court as cob- 
elusive, according to its settled practice in the 
ita revisional jurisdiction, unless some error of law viua e 
that finding. No such error has been so much as hinted a 
by Afr. Baptistfl, the learned counsel for the petitioner, in 
his full and careful argument. 

But I do not wish to leave this part of the, case at that 
point. Owing to the importance of tho question, we 
Mr. Baptista to argue the case as if it were an appeal and no^ 
a mere revisional application. I have read the article mos^ 
carefully with a view to form my own judgment as to 
character. I can conio to no other conclusion than ^ ^ , 
object and intention is to bring the Government contemp ^ 
by section ir4A into hatred and contempt. Mr. Papti® ^ 
contention is that, though the writer has here and there use^ 
unhappy expressions, and language which is to be regrette , 
his intention, upon tho whole, is to point out to GovernffiC^^ 
that bombs and assassinations, described as "the outlau ^ 


methods of tho West,” have come into existence in 


what the 


writer regards as this land of a spiritual people, because 
(t) (i8so) r. j. p, 37. ( 2 ) ( 1 S 79 ; i 0 . r. vh., sss. 


of ccr- 
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tain reactionary policy and repressive measures of Government; 
and that the ivriter comments on that policy and those mca- 
enres Vfith n view to seenro their nltcraiion by Government. 
But this contention ignores the lending ideas and tlie promi- 
nent ittnvciidoes of the article. The article begins with the 
Blatcincnt that the people liave become helpless against their 
“oppressor or opponent,” f.e., the Government} it contrasts 
the European as “material, gross, mean, degrading,” with 
the people of this country ns being endowed with instincts 
“emotional, spiritual, rcGncd and 'uplifting.” Tlic Govern- 
ment is charged with, on the one band, bringing into exist- 
cnee “the scoundrel patriot,” “(ho self-seeking loyalist who 
sells his conscience and his country for a post under the 
Government or a retainer in Crown cases or for the mere 
rcGnod bribo of on honorary title,” and with, on the other, 
either deporting “the Nationalist” or compelling him by 
its policy to go into “exile.” To petition Government for 
any relief or right is practically represented os “old mendi- 
cancy.” The insinuation is that petitioning Government for 
any right or relief is not only useless but degrading, Tho 
Executive is charged with having first resorted to “excesses” 
” either to terrorise the people or to exasperate them to any 
acts of counter-violence ” j and when that foiled, with having 
taken no action to protect Hindus against Mohomedon low- 
lessiicss, out of “secret sympathy for *‘the acts of Moslem 
rowdyism.” All this, according to the writer, steeped the 
people in a sense of helplessness, with the result that tho 
newspaper Sand/iya advised the people to resort to tho uso 
of the bomb for self-protection. The writer characterises 
that advice as “a lowful appeal,” ond winds up with the 
observation that, when tho SandAyx*9 advice was followed 
and the bomb appeared, “it was a gbeat achievement for 
people who had never received any regular training.” 

The intention ond meaning of all this is obvious, tn short, 
the Government, according to the writer, is composed of it 
vace which is materialistic and'mean ; it has proved the people's 
of’pressor; it is demoralising them by turning out scoundrel 
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patriots j it is iiritalin" thein by repressive jnca^ures ; i£ lias 
exasperated them (o nets of violence ; it has secretly allowctl 
lIahomedan.« rowdies” to attack Hindus; and all this has 
served to bring the bomb into Gsistence. The rise of the 
bomb is represented by the writer as ^Mawful” and '^not 
criminal" nnder tho state of things portrayed by bixe, 
Througlioufc the attempt is to create the impression that the 
Government exists for the satisfaction of its own cupidity, 
and has not a single redeeming feature. Even the peace of 
the country, enjoyed under tlio Government, is referred to 
ironically. Such writing cannot but have been meant by the 
writer to bring the Government into contempt and hatred 
and to excite feelings of disaffection against it. I agree with 
the learned Hagistratc that the article is seditious within the 
meaning of section 32M of the Indian Penal Oode, 

Accordingly the conviction ond sentence must be coufirnied 
and the rule discharged. 

Heaton, J, This is a revisional fapplicslion ; it has heefl 
argued at a great length, and all that is to be said has been 
said on both sides. What wo have to decide is whether there 
has been any miscairiogc of justice. I do not think there has. 
The article has been read and commented on, and I have read 
it again very carefully. I summarize it very briefly by 
that the writer tells us that the grievances of the people in 
Bengal are so pcesamg; that the Government is so bad; that 
the chance of redress of their grievances is so remote, that the 
people in self-defence have been driven to the use of tbs bomb. 

If that is a correct description of this article, and it seems to 
me that it is absolutely correct, I can only infer that the 
is animated by the most virulent hatred of the Governmeot m 
Bengal and that it wos his object to spread that feeling 
hatred to others. That brings the article and the writer of 
article within the terms of section 124A of tho Indian 
Code. Wo only have to consider whether the distributor (the 
accused) also cornea within that Bcction. There is no doUM 
that he did distribute this article ; and if he did so consciously, 
consciously, that is, of the nature and purport of this mdicb> 
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llion lie nlso comes within Ihis section. I cftn find no good 
wason tor supposing that the Magistrate has not correctly 
decided that the accused had read Iho article ; that he was in a 
position to appreciate its meaning and that ho did consciously 
lake part in disseminating that wicked and seditious publica- 
tion, Thereforo I concur that the conviction and sentence 
should bo confirmed. 

Jpplieaiioji rejected. 
n. K. 

APPELLATE CIVIL. 

Vffurt Bir Batil SeoU, Kl., Ckie/Jmtue, JUr. Ju$tice Ckandaearl'ar 
flntt Jilr. JtttUee Hatehtlor. 

DAYALDAS LALDAS WAh’I (oticiSAi. Dkesdint No. 2), Amiiinr, jgoj). 

C. SAVIiniBAI IKD OTUEI18 (OBIOIKAtlP|.AlKr:»TS), IlESrOKDENTS.* OiloltrU. 

' Uinitt LaK'^Suiitttion—Stridkan^Anvadhtt/n—^Soiy* and dav^httrs 
«e«<ei «2uaNy— ^iinsn^ tf«u<jA(ei* unmarried /*ae« yre/crence— Atatjwtfta. 

A ni&da fcmaloi govemoAby tho Mayalvlift. died learlDg property ivbich sbe 
inberltcd frotn liei Cutbcr, under a deed of gift subsequent to ber xnornsge. 

Sbo left ber eurrinog three dsngbiers snd ono son. A dispute sb to succession 
baving arisen:— 

• Heidi that tbo property being anxadhtya stridbau, sbonld be divided equally 
among the son and daughters s ^vith this diSerencQ, however, os to tbo latter, that 
tbe unmarried sbonld bavs preference over the married. 

Mliahai V, Haji T^ib Saji RaliitnlttUa^'^ and S«(a&a» v. irajaii/raeP), 
followed. 

Second appeal from the decision of 0. C. Putt, Joint Judge of 
ThSna, confirming tho decree passed by S. A. Gupte, Subordinate 
Judge at DAhdnu. 

Suit to recover possession of properly. 

The property in question belonged to a Hindu female, Varubal, 
who received Ifc from her father by way of gift subsequent to her 
marriage. She had three daughters and ono son. 

• Second Appeal No.6fiS of 1907. 

W (l6S2)0Bom.U5Dtp.l2G. W (lOOl) 3 Bom. L. B-SOl. 
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patriots j it is irritating them hy repressive racasnres ; it has 
exasperated them to acts of violence ; it has secretly allom-d 
^ahomedan ''rowdies” to attack Hindus; and all this has 
sensed to bring the bomb into existence. The rise of the 
bomb is represented by the writer as '‘lawful,” and "not 
■criminal ” under the slate of things portrayed by him. 
Thronghoul the attempt is to create the impression that tbs 
Government exists for the satisfaction of its own cupidity, 
and has not a single redeeming feature, Even the peace of 
the country, enjoyed under the Government, is referred to 
ironically. Such writing cannot but have been meant by the 
writer to bring the Government into contempt and hatred 
and to excite feelings of disaffection against it. I agree with 
the learned Magistrate that the article is seditions irithin the 
meaning of section 124A of the Indian Penal Code. 

Accordingly the conWcUon and sentence must be confirmed 
and the rule discharged. 

Heaton, J. This is a revisional [application ; it has 
argued at a great length, and all that is to be said has ecu 
said on both sides. What we have to decide is whether there 
has been any miscarriage of justice. I do not think there 
The article has been read and commented on, end I have r^ 
it again very carefully. 1 smnmarizc it very briefly by sayma 
that the ■writer tells us that the grievances of the peop 
Bengal .ire so pressing; that the Government is so bad, 
the chance of redress of their grievances is so remote, tha - 
people in self-defence have been driven to the use of the 
If that is a correct description of this article, and it seems ^ 
me that it is absolutely correct, I can only infer that the wm 
is mumated by the most virnlenl hatred of the Govemm^^ 
Bengal and that it -was his object to spread that 
hatred to others. That brings the article and the wntcr o 
article within the terms of section 121A of the Indian ^ 
Code. We only have to consider ■whether the 
accused) also comes within that section. Thera is 
that ho did distribute this article ; and if he did to 
consciously, that is, of the nature and purport of this ar i / 
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llien lie dIso comes within this scctiom I CAn lied no fjood 
ita'on for supposing that the Mogistralo has not correctly 
decided that the accused Imd read the article; that he was in a 
position to appreciate its meaning and that he did consciously 
take part in disseminating that wicked and seditious puhlica- 
lion. Therefore I concur that the conviction and sentence 
should be confirmed. 

JppUeation rejeeted. 
n. n. 

APPELLATE CIVIL. 

Ijffort Sir Seoil, A'<., Ckit/Jutlteef ifr. Jutliee Chandacarlaf 
OB'I 2Jr. Jnttiee Batehelor. 

DAYALDAS LALDAS WAXI (ostciKitDcrsKaAST Xo. 2), Atpeuast, 3909, 

». SAVITRIBAI iKD OTUEna (OBtoijfAt]Px.AixiiyF3), BzsroNCENXs.* OetoUr U. 

■ Law-^Su^ttttion'^Stridhan'^Anvadhtya-^Sons and daxighters 
twttd ejuaXy— Jwoiij t/ai'jAfer/ enmarritd Aaw prefcnneC'—Mciyttl.'ha* 

A ninda fcmalo, gorcmcAb; tho ^fajoteba. died Icarlog propertj wllch ebe 
inbetitod from her falbcr, under a deed of gift subsequent to ber marriage. 

Sbo left ber inrrmng tbroo dangbten and ono son. A dispntc aa to succession 
baring arisen r— 

• Held, that tbe property- being antadheya 8tridb.M», abotld be divided eqrially 
among tbe son and daughters s frith this difference, beirevcr, os to the Litter, that 
the unmarried should have preferanco over Ibo married. 

AtJialai v, Uaji T^ib Mojl Ba/u'mfifWaO) and Sltubal r. irorantraoP), 
followed. 

Second appeal from the decision of 0, 0. Dutt^ Joint Judge of 
ThSna, confirming the decree passed by S. A, Guptc, Subordinate 
Judge at DAhdnu. 

Suit to recover possession of property. 

The property in question belonged to a Hindu female, Varubab 
who received it from her father by way of gift subsequent to her 
baarriage. She had three daughters and one son. 

* Second Appeal Xo. CCS of 1007. 

.•*> fl66S) 0 Bom. 110 at P; ICC. W (1001) 3 Bom. h. R. 301. 
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The parties were governed by the Mayukha law. 

Vambai died in 1894, Her son Dinbar died in 1903. After 
Binkar's death, his widow leased the property to defeodant 
No. 1 for a term of 51 years, in satisfaction of n debt duo by 
Binkar. A little later, one Ghhotalnl, another creditor of Dinkar, 
obtained a money*dccrce against Binkar and in execution of that 
decree bad the property sold to defendant No. 2. 

Tarubai’a daughters then filed a suit to recover possession of 
the property, alleging that they ^Ycre the preferential heirs to 
the same, i, Their claim was decreed by the Subordinate Judge, 
who remarked as follows : — 

“ Vambai received Ike properly in gift from her father. It )*> theidoKt 
Sauday ik, and the daughters o! Varubai, that is the preseht plaintiff*; ® 
preferential heirs (dfamVa/ v. Adi i?eicc, I. L. It. 17 Bom. 758).’ 

This decree was confirmed by the lower appellate Court, oa 
the following grounds:— ^ . 

"In 17 Bom. 759, Telang, J., after eiamining all the older case* ha* hd 
down that in the case of sWdban proper tbe daughter has a 

over a sou, though it is not so in tho case of improper son R* 

is stridban proper j and according to 17 Bom. 758, there is no doubt^ t a 

daughters a;o the ptoferential heirs and the Subordinate Judge’s order 

The appeUaut says that this view U not in accordance with the ruling m * 

V. Waaantrao (3 Bom. L. B, 201). But this latter case deals with the 
between the stridhan inherited from the father’s family and stridhan in « 
from tbe husband's family and lays down that there is no difference c 
these as far as the question of inheritance is concerned. But tbere i* 
clear mention of property received by gift of the sort we have to 
here. The opinion of Telnng, J., in 17 Bombay is on the other ban ® 
this point. As to tho applicability of SlBynkha there is no doubt for t 
have not shown that they have migrated from some other tract w ler® ® 
shnra applies. However, ns I have Iwld that tho daughters are pre ereo 
according to the hfaynklwi in Ibis case, it does not much x-doit* 

Jlnyutha or Mitakshara applies. According to the latter, the appe * 
that the daughtera would be the heirs of Varubai." 

Tbe defendant No. 2 appealed to the High Court. ^ 

G. S. liao, for tho appellant. — The property 
tho Anvad^eya nindhan of Yarubai. The succession ® 
species of Etridban 5s laid down in the Vyavaharft ^ 

(Chap. IV, sec. X, pb 13, Mandlik,p.’95)i 



VOIi. XXXIV.] 


BOiCBAT SnniES. 


387 


If llanu’s tost bo Interpreted IHerally, then tljo Anvaiht/a 
fitridhan descends to sons nnd daughters equally. Mi'taksliara^a 
gloss upon it, however, is that sons inherit only in default of 
daughters. Nilkantha docs not accept the Mitakshara view, for 
ho says that in the opinion of others iparetu) both sons 
and daughters inherit this species of atridhan equally. Tho uso 
of tho word ^'jiareiu*' indicates that Nilkantha differed from 
tho Mitakshara view. Tlio word is used generally when tho 
writer desires to indicate his dissent from writers of established 
repute. See Nagoji Bhatt’a Faribhaslicndu Shekhata, l)r. Kicb 
hom^s Translation, p. 290. 

Tho very next placitum shows how stridhan is to be divided 
among the doughters. If there bo both an unmarried and 
married daughters, tho fonner takes a share equal to that of a 
son, while tho latter are to receive a trifling portion of tho 
inherilanco aa atnero token of respect. This placitum would 
bo meaningless if the Jfoyukha were taken os adopting tho view 
of tho Mitakshara. 

The Mitakshara makes no distinction between tho technical 
and non»technical stridhan for purposes of inheritance. It lays 
down one simple rule of devolution for all kinds of stridhan 
except Bhulka. Tho Mayukha docs not adopt tho rule. It 
distinguishes between tho technical and non-tccbnical stridhan 
and provides for separate rules of succession for each. It adopts 
the Mitakshara rule so far os tho technical stridhan is concerned, 
with this exception that the Anvadheya and Prittidatta descend 
to sons and daughters alike. But the non*tcchnical stridhan 
goes to the male issue in preference to the female issue ; Monriaf 
Hemdat v. Sai Rem^K 

The text-writers on Hindu law have accepted tho same inter, 
pretation of tho Mayukha view. See West and Buhler, p. 145 
(3rd Edn.) j Bannerjee on Stridhan, p. 870 (2nd Edn.) ; Bhat- 
tacharya’s Hindu Law, p. 583 (2Qd Edn.); Qhose^s Hindu Law, 
p. 281 (2nd Jldn.)j Mayne’s Hindu Law, p. 898, section 671 
(7th Edn.). 
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Tho Jra 3 'iiklia agrees in this rcjpect with other texts: see 
Smriti Chandrika, pp. 125, 12C ; Vira Mitrodaya, pp. 228, 229; 
and Vivada Chiotamani, pp. 260, 26^. 

The decided cases also support my contention, see Ashalai v, 
IJaji Tytb Haji BaMmittUaS^^ i and Sitalai v, Waianirao^^^ 

IT, AL Aoya;Vff,for the respondent. — The two Bombay decisions 
cited by the other side were by single Judge and full arguments 
on the present point do not seem to have been advanced, 

I submit that Kilkantha means to lay down in the Maynkha 
that succession to Anvadheyastridhan goes to the daughters alone 
whether there be sons or not, and if Nilkantha has not himscH 
expressed any definite opinion on tho point, the opinion of the 
ilitakshara which ho quotes in full and from which ho doos not 
show an express dissent, must prevail. See Vasndec BJml v. 
r !)U-a(€i7t Sanb/tav<-^) and Krts/inoji Fyjxto/# V. Panduraa^^^* 
Tiic expression *‘pare(u cannotimport dissent. Dr. Kielhorn^s 
remark in parenthesis relied on by the other aide cannot he 
accepted as a general rule. I submit that the very fact that the 
Hitakshara view is cited and the contrary view is briefly 
alluded to without naming the authors or without any conenr* 
rence, shows that Nilkantha meant to adopt the ilitakshara vieTC, 
[CsANDAVAnKAB, J. ;.-The text as to the further distinction 
between married and unmarried daughters which is ascribed to 
Alanu in Mandlik at p. y5, is not to be found iniTanu,] 

The author of the text seems to be Brihaspati and not MantJ. 
Thus, Nilkantha quotes BrihaspatPs text and explains it ^ 
meaning that the daughter gets the share of a sou, I submit 
that the expression iadam&tni puirasamstiishint 
mean that the daughter takes an equal share ahfiff the son, 
but it only means that she takes a .share which a son would hft'C 
taken. The preference between married and unmarried daughters 
would only he intelligible if sons are excluded- 
The remarks of Tdang, at the end of his judgment in Jdanihl 
Betcadat v. Bat BewoT.^) also support my contention. 

(U (1882) 9 Tom, 315 at p. 126, (3) (1873) 10 Bom. H- ^ 

(1901) 3 Bom. h. B. 20J. (4) (I87fi) 12 Bom. II. C. B-.C?* 

W (1892) 17 Bom. 758.’ 
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CiUNDiVAUK^n, J. The fftcU, matcrwl for the purposes of 
the quc'^lion of Hin^lu law arguetl before u<, tire shortly these. 

One Vatuliai dioJ possessed of properly nnd left her surviving 
a son, by name Dlnkar, an<l three daughters. The property in 
dispute formoil the ttrUA'in of Vanibab she having 

rcccU*eil It in gift from her father after her marriage. 

The daughters of Varuhal, who are respondents before us, were 
plaintifla in the suit, which has led to lids second appeal* Thej' 
claitncd the property as sole heirs of their mother. The appellant 
before us asserted liis right to it under a lUlo derived at a Court 
sale from Varubai'a .son Dlnkar. Uis case was that Diukar was 
the sole licir of Varubai. 

Both the Courts below have awardetl the respondents’ claim, 
holding that the)’ were the heirs of Varubai. 

The question arguc<l before us is, whether the son and the 
daughters of Varubai take the property as joint heira of their 
deceased mother, or whether the daughters alone take it as heirs 
in preference to tlic son. 

It was held by Green, J, in Hurry Skaniar x, JCrtfhnt7rcio^> 
that the term ancaHiej/d applied only to a gift to a woman 
from her husband or his family subsequent to her marrioge. 
In JtkM V. Ilaji Tyth Ilaji nahimtulla^^ Sargent, C. J., 
sitting as a single Judge, hold that sons and daughters were 
all entitled as heirs to share equally in the aitvadheya stridhan 
of their deceased mother. This latter; decision was followed 
by the late Chief Justice of this Court, Jenkins, 0. J.,also 
sitting as a single Judge, in 5 //ata» v, where he 

pointed out that, in limiting the meaning of anvadheya ttridhan 
to a gift made to a woman by her husband or his family after 
her marriage. Green, J., had been misled by the wrong rendering 
by Borradaile of the passage in the Mayokha dealing with the 
question of succession to that ttridhan. The view taken of the 
Mayukha law in these two derisions is the same ns that taken 
by West and BUhler in their Digest (page 145, 3rd Edition), by 

w Salt No. 84 of 1873, Unrep.Kote: Tho Edilor bas not been ftWe to verify tlii* 
reference at tbe proceeding* In tbU tnit could not be found. 

(1832) 9 Bom. 115 at p. 12c. PJ {190I» 3 Bom* b. B. 201. 
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Sir Gurudas Baneijee in his Tagore Law Lectures on tlic Hindu 
Law o£ Marriage and Stridhan (page 371, 2nd Edition), and 
by Mr. Bhattacharya in his Commentaries on Hindu Law ” 
(page 583, Second Edition). 

, It is contended for the respondents that Iho decisions of 
Sargentj C. J., and Jenkins, C, J., rest upon a misapprehension of 
the passage in the Mayukha, which deals with the question of 
succession to anvadhej/a stfidknn \ that Nilakantha does not state 
his own opinion on the question whether sons and daugbtera 
share 'equally or whether the daughters take the property to the 

exclusion o£ the sons; but that he merely states the opinion o 

the Mitakshara and that o£ others who differ from it. Under 
these circumstances, it is urged, we must apply to the case the 
law o£ the Mitakshara, on the established principle of ibisCour , 
enunciated in Vasudev Bhat v- Tenkafesh Sanihav^^'^ and 
rijankatesh v, Pandnrang^^\ that, wherever Nilakantha expresses 
no opinion o£ his own, conformity with the Mitakshara siou 

he aimed at, as far as consistency will allow, in cases governe 

by the law o£ the Mayukha. 

This contention is founded upon a misconception of the 
import o£ the language used by Nilakantlia in dealing wit 
question of succession to anvadhega stridhan (a giftsubseqi 
marriage). He first mentions the opinion of the Mitaks^ra* 
then he states the contrary opinion in the following terms . 

“Others (however) say tliat, in the case of a 

affection, the association of danghters and sons is independent y ^ 

(by this text).” (Maodlik’s Iliodn Law, page 95). 

In urging before us that in this passage Nilakantha 
more than express the opinion of those who differ ro 
Mitakshara without stating his own view, the respon 
pleader loses sight of the fact that the form of expression u 
in the passage is not uncommonly employed by an 
Sanskrit when he means to state his own view on a point 
discussion. He would first state the opinion of the ■ 

whom ho means to difier, and then express his own opinion 

( 2 ) U87«)I3IIoin.ir. C.n. 


u) (isrs) 10 Bom. n. c. it. 139. 
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rcpi'cScnt that the tlissenting opinion is either his owner isshared 
by him. 

. Nilakantlinj therefore, in the passage above (juoted from the 
Mayukho, may be fairly presumed to have dissented from lie 
opinion of the Mitnkshara and to have stated it as his own opinion 
that both sons and' daughters oro joint heirs to the anvsdhp 
Hrtd/ian of a woman. 

This interpretation of Kilakanlha’s meaning is confirmed by 
what follows immediately after the passage quoted above from 
the Mayukha, Ho proceeds to point out a distinction with refer* 
encQ to the daughters. As to tliein he says, the unmarried corns 
in as heirs before the married. In support of that distinction be 
quotes a text of J^tanu which provides 

• (woman’s property) goes to her children; (for) its 

daughter is a sharer thereof; provided sJie be not given away (in 
marriage).*’ (Unndlik*s Hindu Law, page 95; lines 58 to 36). 

Having quoted this test, Nilaliantha explains what Maim 
means by the expression: ‘'the daughter is a fcharer thereof/ 
((adamshtnij. It means, says Nilakantha, that the daughter 
becomes the receiver of a share equal to (that of the) son* 
This explanation would be out of place, if Nilakantha meant to 
accept the opinion of the Mitakshara that the sons and daughters 
do not inherit jointly but that the daughters come in in the Ime 
of heirs first and that the sons fake only in default of them- ^ 
is because the son is, in Nilakantha's view, a sharer with lie 
daughter that ho says that the daughter’s share is equal to He 
son's. That is why be concludes his treatment of tho subjecthj 
citing Katyayana’s text, which provides that "sisters having 
husbands should share with brothers,” (Mandlik;pago93;line2)- 

These considerations, coupled with the fact thot, in dealing 
with the question of succession to sfridhan property, 
treats tho two forms of Icchuical^a^nVMaa, known respectively^!^ 
anvadlieya (a gift subsequent) and dath (giH thio^o‘ 
ofiection) separately from the other technical forms, make it cle«r, 
beyond doubt, that, in Lia opinion, daughters and sons ate jom 
heirs to the former and share equally* 
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It is, however, nrgiicO for the respondents that it cannot be so 
bccansc, later on, after pointing out on tho strength of a text of 
Kntyayana that, in default of daughters and their issue, "the 
sons, grandfons and the rest** (of the deceased) should succeed, 
Nilakantha remarks: "This right (of inheritance) of daughlors 
and the rest in the inolher*8 properly exists only in (respect of) 
the edhyatakaniln, and oilier aforesaid (kinds of the) 

technical tlridhan'* (Mandlik, page, 97, lines 7 to 11). This 
remark is made merely for the purpose of emphasising’ tho d!s* 
lincUon which, in ICilakantha’s opinion, exists between Btridhan 
technically so called and other kinds of tlrOlhan, Ho says that 
the right of daughters to succeed to their mothcr^s propertj* exists 
only as to technical That docs not mean that the right 

is exclusive of the right of sons in the ease of every kind of 
technical ttridhan without exception. The daughter succeeds to 
her mothcr^s itridhn, whether she inherits it jointly with a son 
or to his exclusion. In short, the purpose of NilakanUm^s obser- 
vation is no more than to show that a son excludes the daughter 
in all eases except technical atridhnn. It docs not follow from 
that that the sou docs not share equally with tho daughter in 
certain kinds of technical tlridhan, such as n gift subsequent 
{anvadke^a) and a gift through aflection (pr»V» datfd)* 

The result is that, ns held in At^alai v, JIflJi T^ei Unji Jtahhf 
lulla^) by Sargent, C. J., aud in SitaOai v. IFasantrao Nfina 
ZIoToha^-'^ hy Jenkins, 0. J., under the law of the May ukha, when 
a Hindu woman dies possessed of airidhnn property called 
' antadhf^a (a gift subsequent to marriage), and the claimants to 
that property are her son and daughters, these all become entitled 
to share tho property equally os heirs, with this difference, how- 
ever, as to daughters, that the unmarried have preference over 
the married. 

In tho present case, Varubai on her death left her surviving 
one sou and three daughters. The question, whether any of the 
daughters W'as unmarried at the time of Varubai’s death when 
the .succession opened, was not raised in cither of the Courts 
below, because the daughters claimed the right of heirship jointly 

(1) (188^) ® Uom. 116. « (1901) 3 Bom. L. B, 201. 
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to the exclusion of the son. Trora the conclusion of law \vclmvc 
arrived at, it follows that the son and the daughters of Vaiuhai 
became co-owners having equal shares in the property. They 
have no right to eject the appellant, who stands in the shoes of 
the son. But, though the exclusive title set up by them is nega* 
tived by our conclusion of law, yet relief can be given to them 
in this suit for ejectment by way of joint possession with the 
appellant : ’NaranhJtsi v. Sanchod^^, But before a decree for 
joint possession is passed, it is necessary to determine w’hcther all 
or 'any of the respondents (plaintiffs) were unmarried when their 
mother Yarubai died, because it is only the unmarried who 
would bo entitled to share in the property with the son m 
preference to the married* Unless the parties are agreed on this 
question of fact, we must ask the lower Court to find on t e 
following issue after taking such evidence as either party may 
adduce : — 

(1) Was any, and if so, which of the plaintiffs, nJimamed when thoir Botlef 
Y arnbai died and the succession lo the property in dispute opened? 

The onus will lie in Hie first instance on the plointifi’s- 
Finding to ho relumed within three months. 

On its return there will be a decree for joint possession m 
favour of those entitled. 

Ime seni 

b.e- 

tn (1901) re Boa. 141, 


CRIMINAL APPELLATE. 


Before Mr. Justice Chandavarlar and Mr> Justice 
EMPEROR «. GAMESH DAMODAR SAYABKAR*- 
Indian Penal Code {Act XZVof iSGO), sections 107, 1*^8, 1-h 

12iA-~’Abe1ment^Seditiott~-iyoffhff oftoar. 

Iho accused publisbed a hook coaUining eighteen poem?, of as 

the subject-matter of the charge. The general tr^nd of the poems 
well as tb® remaining ones in the hook oTinccd a spirit of blocdthirs 


Crimmal Appeal Ko. S90 of 1909. 
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raTirJfroa^ Meernc«s <!frccloJ 0« Qiwttisri, v ' 

of taking tip Ite swoni, txti madt- an »pp-al cf 
tli« people to tako tip the atronl, fora *v^i«f:nT 

TTirfare for lie purpo*** of ronllng eat t) ^ BniSii rij^ 

Held, that the awntoi comTnUl<‘l dTftjf . 1 
(eectloa 121 of ih? Indun Penal CoJeX bytispiljlatint 

HtU, farllicr, that the Court waa eatitW to look 5r.to 
those forming the inhjed^matter of the eh«s**» for tie / 
the Intention of the writer and tlie J'^ign of lb* pnlSrcatici. 

Per CniyDJrJttAE, J . Under the Indiia Penal Ci.de^ 
levying of tvar and tl»o ahelting of it are pat npoa the 
ecclioQ lil : that >•** the abettiog of waging of war is iindi'r ’ . 
an oSTcaco of ttoason aa the waging of war ileclf. 

The word "abetment" Isdedoedin cection 107 of the Code and 
mcaningi, aa giren there, is *' iniligating any i>ef»on to do anything.** ■ 
meaning is net excluded bj anything that oceQre in section 121. The 
law Is laid down in sections 107— 120 of lhaCode. Aceotdiog to It, "lo.ean* 
stUnte the oUenec of abetment It is not accessary that t)io act abetted shonld 
le eommiilod, or that the effect requisite to constitute tho offence should be 
caused." This applies to the abetment of the waging of war against the King 
ns anch ns to the abetment of any other offence under the Code. The only 
difference ereate>1 between th'' former offence and other offeuees is that, while 
nrdei the general law as to abetment a distinction is made for tho pnrpoics of 
punishment between abetment which has succeeded and abetment which has 
failed, section 121 does away with that disUticllon lO far os the offeuco'of 
wagingwar is concerned, aid deals equally wUU so abettor whose instigation 
has led to a war and one whoso instigation has taken no effect wiutevor. And. 
tint for this iimplo reason tint such a crime raoro tlian any other most bo 
sharply and severely dealt witli at its very first appearance and nipped in the 
bud with a strong liand. 

Ter J . Under section 107 of the Indian Penal Coile there may 

be instigation of an unknown person. 

The word " abet ” as nsed in section 121 of the Code, has the same moaning 
MIS given to it by section 107. The "abctuifiit** meant by section 121 is 
not necessarily confined to abetment of some war in progress. There may be, 
and Usually, is instigation of rebellion before rebellion actually begins: that kind 
of instigation U under the Coda abetting waging w.ir against the King. 

So long as a man only tries to Inflatne feeling, to excite a state of mind, he 
is not gnilty of anything more than sedition. It is only when he definitely 
and c!e.ir1y incites to action that he is guilty of inslig.iting and therefore 
ftlKtting the w:^ng of war. 
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looO. to tho exclusion of the eon. From the conclusion of law ^vclmvc 
Bayaldas^' atj it follows that the son and the daughters of Vatutai 

I/A1DA3 became co*owncrs having equal shares in the property. They 

SATjnuDAi. have no right to eject the appellant^ who stands in the shoes of 

tho son. Butj though the exclusive title set up by them is nega- 
tived by our conclusion of law, yet relief can bo given to them 
in this suit for ejectment by way of joint possession with the 
appellant : NnrmibJmi v. Sanclod^K But before a decree for 
joint possession is passed, it is necessary to determine whether all 
or 'any of the respondents (plaintifis) were unman-ied when their 
mother Varubai died, because it is only tho unmarried who 
would be entitled to share in the property with the son in 
preference to tho married. Unless the parties arc agreed on this 
question of fact, wo must ask the lower Court to find on t e 
following issue after taking such evidence as cither party tatiy 
adduce : — 

(1) “Was any, and if so, which of the plaintifTs, miniarried when their motliel 
. Yaruhai died aod thesucceesion to (ho property in dispute openedP 

Tho onus will lie in the first instonce on the plointifis- 
Finding to bo returned within three months. 

On its return there will be a decree for joint possession m 
favour of those entitled. 


Itiue seni doiC!i< 

B.P. 


U) (1901) re Bom. Wl. 
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SefoTe 3tr. Justice Citaniavarlar and Mr. Justice IJealon. 
EMPEBOR », GANESn PAMODAR SAVARKAR*- 
Indian Penal Code {Ael XZVi^ 1S60), sectioM 107, l^^S, 12I» 
124A— ><5'ed(rion — IVa^inff ofxcar. 

Iho accused published a hook coatainirg cighltcn poems, of which foorjv ^ 
the subject-iuatter of the cbirgo. The general (rend of the poems eW 
well as the remaining ones in the book cyinced a spirit of blocdlhirs me*' 


** Criminal Appeal Ko. 200 of 1000. 
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mnnleron^ c.igernc<J «Urcclod a^lnH tlie Qovoniraenli c«mro;roJ lljo urgency' 
of talcing nptbo swonl, and made* an appoid of WoodHUirsty incitoment to 
tto pooplo to ttkp Up the swoni, form aocrot i*ocietiea and adopt guerilla 
Tarfaro for the purpojo of rooting out the Brilhh rule^ 

ITd^t that tho aoctt<eJ committoil (he ofTenec of abefftn j (ho waging of war 
(section 121 of thj Indian PenM Code), bjthe puhtication of tho poems charged. 


Held, further, that the Court was entitled to look Into the poems other than 
those forming the •nhjoel-malter of the charge, for tho purpose of finding -out 
the intention of the writor and the design of th? publication. 


Per CUAUDdrAHSAr, J. —Under tho Indian Penal Code, the waging or 
lorying of war and tho abetting of it nro pul upon tho eama footing by 
ecclion Idl : that i-*, the abetting of waging of wir is under the Code as much 
an otTeneo of tioasen os the waging of war iteclf. 


The word “ abetment " Is defined in acetion 107 of the Code and one of its 
meaning*, as given there, is “ instigating any j>erson to do anything/’ This 
meaning U not excluded by anything that ocean in soelioalSl. Tho general 
law Ulaid down in ecctions 107— 120of the Code- According to it, “to .con* 
ilUntc tho offeneo of abetment It is not oecesaary that tho net abott^l should 
be committed, or that the c/Tcct reqoisito <o roostitute tho ofTosee sbosM ho 
caused." This applies to the abetment of the waging of war against ibe King 
as mneh os to the abetment of any other ofTrneo nndor the Code- Tho only 
difference creato<! between the former ofTonco and other o/Tcnccs Is that, while 
nrder tbe'geaeral lar a« to abetment a distinction is made hr tho pnrposcs of 
puoUhnient between obolment which has succeeded and abetment which has 
failed, section 131 does away with that distinction so far ns tho offenco'of 
waglngwarisconccrneJ, aid deals oqaally with an nboltor whoso instigation 
ius led Co a war and one whose instigation has taken no cSl'ct whateror. And 
that for this eimplu reason tint such a crime moro than any other most bo 
sharply and severely dealt with ol Us very first appearance and nipped in the 
bud with a strong hand. 


Per UnATOlTt J. : — Under eeciton lOY of tho Indian Penal Codo tlicre may 
he instigation of on unknown person. 

The word “ abet ’’ ns used in section 12l of the Code, has the same meaning 
Ml* given to it by section 107. Tho “abetment" meant by section I2( N 
not necessarily confined to abetment of some war in progress. There may be, 
and usually, is instigation of rebellion before rebellion actually begins; that kind 
of instigation is under the Code abetting waging war against the King. 

So long as a man only tries to infiame feeling, to excito a state cf mind, ho 

is not guilty of anything more than sedition. It is only when he definitely 
and clearly incites to action that bo b guilty of instigating and therefore 
ftljetling the waging of w.ar. 
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to the exclusion of the eon. Prom the conclusion of law welmve 
arrived at, it follows that the son and the daughters of Vaiabi 
hecamo co-ownei’s havingf equal shares in the properly. They 
have no right to eject the appellant, who stands in the shoes of 
tho son. But, though the exclusive title set up by them is nega- 
tived hy our conclusion of law, yet relief can be given to them 
in this suit for ejectment by way of joint possession with the 
appellant : Naranbiai v. Sanc/ied^K But before a decree for 
joint possession is passed, it is necessary to determine whether all 
or'any of the respondents (plaintiffs) W'ere unmarried when their 
mother Varubai died, Ixscausc it is only the unmarried vho 
would bo entitled to share in the property with the son in 
preference to the married. Unless the parties ore agreed on tHs 
question of fact, wc must ash the lower Court to find on t e 
following issue after taking such evidence as either party m^y 
adduce : — 

(1) tVas any, and if so, which of the plaintiffs, nnmarned when their mothef 
V ernboi died and thestccesaion to the property in dispute opened? 

The onus will lie in the first instance on the plaintiffs. 

Pinding to be returned within three months. 

On its return there will be a decree for joint possession m 
favour of those entitled. 


Issue senf 

n.n. 


(1) (1901) rc Bom. 141. 


CEIMINAL APPBLUATE. 


S e/ore Zir. Jttslicc C/ionclavarlar n«d Zdr, Justice . 

19C9. EMPEEOK «, GAMESH DAMODAE SAVAEKAK*- 

AoemSef 8- Indian jPtnal Code {Mt XLVof 1S60), sections 107, 108, 1-h 

X^^A—'A^beiment— ^Sedition— ofxcau 

Ibo accused publiBlcd a book cooUioiog cigMccn poems, oi isMck f»“. " ^ 
tie BObjecl-ttaller o£ (bo cb-irge. The general (mid o£ ibe poems 
well as the remaining ones in tho hook CTjnced a spirit of blocd'hu* 
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VOL. SSSIV.] 


BOMBAY SBBICS. 


rourJcron^ eagerness Uk* Q)rcrnm«n(| conrojed tlio nrg<Ticj 

pf tiling op the ^wo^I, and mM/» br Bi>p<»al of WooHIiirstp /nciUJEticnl to 
the people lo laVe \jp lh/» ewohl, form e*:rcl aocWici »nd ndopt guerilU 
■ KTirfaro for the purpo*'- of rooting ont tl,e Dritiili ral<y 

iTflif, Ihil the Bcco«»d comTnUlod Ih"* ofTcn^o of BtcCtIflj the waging of war 
(eectioa 121 of the In Jun Pcn.il Cole), Ij the puMicatton of the poemi charged. 

JTf/d, further, that the Conrt was ontitletl to look Into the pocme other than 
those forming the itihje^l-maiter of the charge, for tlio purpose of finding -exit 
the Intention of the imlor and the design of the puUication* 


Per CHAyDdr.tsrjK, J. —Under the Indian l*enal Code, the waging or 
levying of war .atsl Uio abetting of it are put upon the name footing by 
ecctioa 121 : that i*. the abetting of waging of war ie under the Co-le as mneb 
»a olTeneo of ticaaen as the mglng of w.sr itrclf. 


The srord *' abetment “ Is defined in section 107 of the Code and one of iti 
raoatiingi, as girra there, IS instigating any jieraon lo do anything.” This 
meaning U not excluded by anything that ooenra in toclion 121, Tlio gvnoral 
law Is laid down in lections lOI—l^O of the Code. According to it, “ to .con* 
itUnte the ofTcsec of abetment it is not oeceisary that the act al»tte<l ihcnld 
he comulltod, or that the elTcct r»<]tii<ite to constiluto the ofToneo shonld bo 
caused." This applies lo the abetment of the waging of war against the King 
as mnch os to the abetment of any other offence under the Code. Tho only 
difference ereat^l between the former offeocc and other offeneea U that, while 
order the general Uw as to abetment a distinction is made for the pnrposes of 
punishment between abetment which has su»eeded and abetment which has 
failed, section 121 does away with tlut distinction »o far os Ibo offenco'of 
waging war is concctncJ, and deals equally with an abettor whose instigation 
lus led to a war and one whose instigation has taken DO cQVct whateTor, And 
tbit for this eimple reason that euch a crime moro than asy other most be 
sharply and severely dealt with at its s’ery find appearanee end nipped in the 
bud with a strong liand. 

Per ZCE.ir 0 .v, J. Under eection 107 of the Indian Penal Code there may 
be instigation of an unknown person. 

The word " abet '' ns used in section 121 of the Code, has the samo meaning 
^is given toit by aection 107. The '‘abetment" meant by section 121 is 
not necessarily confined to abetment of some war in progress. There may be, 
and usually, is instigation of rebellion before rebellion actually begins : that kind 
of instigation is under the Code abetting waging war against the King. 

So long as a man only tries to inflame feeling, to excite a state of mind, be 
is not guilty of anything more than sedition. It is only when be definitely 
and clearly incites to action that ho U g«Uly of instigating and therefore 
abetting the wi^ng of war. 


39g 
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ApI’EaI* from conviction and sentence recorded by B.C. Ken- 
nedy, Sessions Judge of NAsiif. 

The accused was charged with olTunccs puuwhable undei 
seclions 121 and 124'A of tho Indian Penal Code. 


The facta were that early in 190S, ho published a booklet styled 
'^Tho Laghu Abhinav Bharat Jfala/' • It contained in all 
eighteen poems in number, of them, the poems which fotmed the 
subject-matter of the clmrgc, were those numbered 5, 7, 9, 17 
(versos 4-7). They ran as follows : — 

V. An old morul atoi:y<U 


Ob! you akoot benrtod, hear an iotorcithij sloi'y; loringly keep in (ytnr 
mvmls, tho IcmUjEuI motab^) ot it. 

This (sort of) fnn has taken place oror .nnd over .’igaiti from ancient tt®« ; 
black god of black (pjoplc) gives a drubbing to the foreign demons. 

2 ItadUu and KaitabUt^) wore foreign demons on inimical texnu nsth tie 
creator 5 Vishnu, the black (god) of the blacks, dcitroycd them in no b®** 

3 Similarly when tho foreign demon named Hiranyaksl® became rery 
powerfal, iho black YarahatU MolWhim to tho kingdom of (the god ofldeitk- 

4. The sable Shreo Ram took up cudgels on behalf of the blMsks ani 
killed tho arrogant alien rotor Ramn. 

B- Oil I alien Knnaa . do not truly give yourself airs through the intoxicatien 
of royal (authority) , the dark Krishui the god of the blacks will destreyl®^ yo“' 

6. Tho dark compleiionod lord SUivaji (ivas) to the blacks a good (anJ) 
stoat hearted friend j tho alien SlloobUas have had (a taste of) his Ifarntts 
hospitality. 

7 If any foioign Ridahas become irre^Ubly insolent in future, kioS Kei* 
of the blacks ■will drive them beyond the seas (or tho Indus). 

T^ll. Sentiment of tho people of Shivaji'a times, 

(In these vereoa the sentiments entertained by the people .at the time of 
Shivaji s birth ate desciibcd). 

1. Tto Aryans (G„4) (Jancsli to destroy (their stale «*) 

enco. Oh God Ilahe the sword iniusud audio ready tor halHe. 

Oh (God) ! the demons of dopendonceharo ptoduoed great misory on the «»“i ! 
the people have been harassed ; Oh ! nn'tpiciona one of the vrotld, fondia 
with (thy) loving luinds. - 


P> Literally, fnn, 

(2) Substance. 

m Kamw of demons .aid tahavolcco 
killed l>y Vishnu, 


W Boar, aa Incarnation olVUUnu- 

ts) Literally, shewed Idol the 

(C> Literally, mato tntmerSe powilff 
of you. 
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2. Ttii dcmoa noretU fnacl (ind) jrrt^fctiMf powerful thin 8indhnr{*», 
In a drama of fraud we My ho li iK^cljorous a cnWliroat and a wretch. 

S, IVtitlons and prayers Lire often been pt«etjlM and otrcrc<l in liamblo 
prostration*. Bet he, really the toeancsl of all, doet Bat yield to our 
supplication*. 

<1. Only oro remedy « left now (and that b) itrlktnpW with the iword. 
Ihis wlclced being mu.*!, anyhow, be destroyed by Tariott* neanstO, 

5. Tlic powctlcf* ttoute, (on which you nittally) ride, will bo crushed en* 
tlrcly on the battlefield j and, therefore, I tell you to mount on a *tecd tw iwlft 
as the wind. 

C. 0 Mnnlficienl one J bo similarly armed with now weapon*. Tlicsc old 
^capons are non- aot of mtieh use in IxtUle. 

7. Xercr giro (open) battle to the enemy, his army Is raxL Guerrilla tactics 
should be resorted to, as they are tho mainstay of a small force. 

8. The whole of this plan should bo carried out scerclly by gathering 
together hardy patriots who are like a bouquet of beautiful flowers. 

9. On your achlerlng some slight success the immortal kings of various 
places aud also their Sard.ars will, indeed, com* to assist you. 

10. Oh Lord ! May you kill the demon and ^vo victory to the people, and 
grant Boothcrearthl Ohdord) ! tho beautiful andsuipicious wreath of isdepond- 
enee. 

11. ncatlng this inrocation of tho Aryos, God Ganpait wns deeply touched 
and then having iacamated hiuuelf as Shirajl, he killed the (demon oO do* 
pcnJencc. 

IX. TTho obtained iodcpendonco without war? 

1. Was glorious Kama, sable as a cloud, A fool to have freed his mother, the 
earth, from servitude P Did bo then wage war to no purpose ? Who obtained in* 
dependence without war ? 

2. How many petitions did tho pe<q>Io of Netherlands send ? Thoso princes 
of mendicancy offered many o prayer to (their} enemy. Did they then obtain 
their kingdom ? Who obtained independence without war ? 

3. Ask the Greeks themselves how they oebieved their national emanoipa* 
tion. (There are) no other paths leading to emancipation than war. Who 
obtained independence without war ? 

4. The Swiss did not (merely) oS'erweakresislanco (to the enemy) through 
fear of the armies of wicked persons, (they) quickly proceeded to (perform) tho 
sacrifice of a good war. Who obtained independenco without war? 


Osjoik 

Diuod4^ 

Satabuq. 


9) litmlly, cxcesaircly. (e) Literally, efforts- 

W Kame of a demon. (?) literally, did their kingdom 

Literally, beating. then como into their wallet. 

U SOl-c 
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1S09. / 6. Tyrol would not Lend (Iho knee) to her onemica. She would not (iJso) 
EitPEROB • choose (a policy of) beggary. Bho rather oppoilcd to bet own sword. "Wlio ob- 

• f./"' tamed iadapeiidenco without war ? 

Gia^sn /. TT 1 1 

PiaiODAU h. Had the great Slitraji any eager desire to sacrifice ia Tain the lives of 

SATanKAR. others ? (But) of how many (of his) hrothern had (he) to shed the blood ? "Who 

obtained independenco without war P 

7, Similarlyj heroic Italy st^ggled manfully on tho battle-field by founding 
(her) secret societies in good llino. Good fortuns followed hj her spontane- 
ously. Who obtained indepchdonca without war ? 

8. Tile Americana did II19 same. They fought and drove away their country’s 
servitude. Then that servitude fled towards tho East. Who obtained independ- 
ence without war ? 

• S. Know it to bo an established truth of tho past that no ona is able to ob* 
tain independenco without war. He who desires Swaroja must wage 

• Who obtained independence without w.ar ? 

The prayer of the Mavalas to God Shiv. 

* * * « • • • * 

SVII. 4. At night tho leaders fuU of lovo, hold secret consnltstioBs 
iu the interest of their country and tboughlfully weigh the strength of tie 
enemies with a view to conquer tliem. . » 

5. The yonU\3 whose minds arc longing for battle unfurl the flog® 
steeds ; like wise * * • 

0. Men Lj taking csercises in tho gjmnaslnm helonging to ttcrel loeW? 
have, Indeetl, under difficultieo developed Etrosg mistB. t 

V. And in tho like manner, behold, O lord, tho naked (he., nnshtaUiW 
awoids, hoing ai it were tho beloved ntiyes of heroej have grown hi'sUr 
tient to swim in pools of blood. 

Tho accused was tried before the Sessions Judge of Ndsik 
with the aid of assessors: the Judge agreeing with th® 
assessors found the accused guilty of having attempted to excite 
disaffection towards His Majesty the King Emperor (seefu® 

124A of the Indian ' Penal Code) and of having abetted tt* 
waging of war against the King Emperor (section 121A of th® 

Code). The accused was sentenced to undergo rigoi'ous impueoa 
ment tor two years for the first offence; and to transportaf“>“ 
for life with forfeiture of property, for the second. 

Tho accused appealed to the High Court. 

At the hearing, the Court directed all the poems in the hook to 
he translated. 


Literally, came calling after her. 
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(with liiin li. J\ J)c*ni), for tlic occuscd.— AVo submit 
that tljo conviction and sentence under section of the Indian 
Penal Code ore contrary (o iatv. Firsts because, the poems 
charged have no reference to the Govcrnincni of India or to the 
present time ; and, second, becau’as (1) the poems charpetT do not 
constitute obetment of xvaginp war npninst the Kinp os contem- 
plated by section 321 j and (2) that they do not even amount to 
abetment os defined by section 107 of the Code. 

[Counsel here commented on oU tho poems charged end 
contended that all tliey convcj'ed was merely mythological 
allusion ; and tiicy referred to times long sinco past. Ho said 
that viewed as such they* have no reference near or remote to the 
present Government of India; and did not constitute any of the- 
offences charged. lie went on.] 

Assuming for argument’s sake that the poems do refer to tho 
Brilish Government, then we say that they do not fall within the 
purview of section 12J. la Hoglond, there are two hinds of 
levying war— one against the person of tho King and tho other 
Against tho Majesty of the King: In re The former 

kind seems to have been contemplated by section 121 ; the section 
does not take in the second kind at all. To wage war in order, 
to subvert the Government of India would be to wage war against 
the ATajeaty of tho King; but it is no offence under section 321. 

Assuming that section 121 includes the waging of war against 
the Jlajesty of the King, then cveu the accused has committed 
no offence. The lower Court has found him guilty of ”ohefc- 
ment^' of waging war under section 121, "We submit abetment 

under section 121 is not the some as abetment under section 107. 
To abet under section 121 means joining or aiding, an existing 
insurrection. This appears from the illustrations to the section. 

Assuming, however, that abetment under section 121 is the 
same as abetment defined in section 107, the facts of this case do 
not constitute abetment under section 107. For first, there is no 
instigation in fact ^vhatcve^. Secondly, there must be evidence 
to show that some person was actually instigated. Thirdly, the 
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instigation must bo in the present case to wage war against the 
King'^ To that deOnitc thing a person must be instigated. Of 
that_, there is no evidence here. The poems ore, on the face of 
them, pucrilOj and nobody should take them seriously. The poems 
may inflame feeling or excite hatred of foreign rule^ but they 
fall far short of a call to arms or action and therefore do not con* 
stitute instigation. 

The convietion^and sentence passed under section 121 should, 
I submit, be set aside. 

0, S. 2ia0f acting Government Pleader, for the Crown,— The 
abetment under section 121 and section 107 is the same. The 
effect of section 7 is that the term ''abetment*^ jsusedinonfi 
uniform sense throughout the Code. The reason for making 
a special mention of 'abetment' in scctian 121 was to make it as 
highly punishable as the substantive offence. In the same way, 
section 121-A punishes conspiracy though section 107 provides 
for conspiracy. 

The person instigated would here be the reader of the poems; 
and the thing instigated would be to wage war. The offence, 
therefore, is complete, 

JSajsttsla was heard in reply. 

Chandav^skar, J,— This is an appeal from the judgmont of 
the Sessions Judge of Hasik, convicting the appellant Gaussh 
Damodar Savarbar, of the offences under sections Iff'lA aod 1^^ 
of the Indian Penal Code, that is, of exciting disaffection towar ^ 
His Majesty the Emperor and the Government established by 
law in British India and of abetting the waging of war agaio*^ 
His Majesty, The appellant has been sentenced by the leame 
Sessions Judge to two years' rigorous imprisonment for th® 
offence under section I24A, and to transportation for life with 

forfeiture of all properly to the Crown under section 131' 

The offences arise out of four, from among a series of eighteen, 
poems, published in a book entitled Alhimva 
Mala, i e., a Short Series for New India, and recorded as exhibit G 
as part of the evidence in the case. The four poems are 
numbered in the book tw 5. 7, 9 and 17, respectively. Of poem 
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No. 17, only verses 4 to 7 form the subject-matter of the oflTenccs ^ 
proved. 

"When the nppc.'il come on for henrin" before us on the 13th 
of October, ilr. Bnptista contended that dodo ®f these four 
poems had or were intended by their writer to have any refer- 
cucc either to Ills Mnjesly tlic King-Emperor or to tho British 
Government in India or to the present political condition of the 
country. On cKainining tlic scries of poems in tho book, exhibit 
6, containing tlic four poems, it appeared to us that there were 
other poems in it besides those four, which threw light on the 
intent of the writer ; and that, as the whole book had been allowed 
in the lower Court to go in ns evidence without any objection, all 
the poems in tho book could be referred to for tho purpose of 
determining the intention, character, ond object of the poems 
selected ns the basis of the charges against the appellant in the 
lower Court. "We ndjounicd the hearing for an official translation 
of tho whole series of poems in the book into English and also 
to enable tho appellants legal advisers to argue the appeal with 
reference to the bearing of tho whole scries on tho poems 
forming the subject-matter of the charges. 

In supporting this appeal, Mr. Bnptista, the learned counsel 
for the appellant, has raised two points. First, ho contends 
that the poems charged as treason and sedition are either my- 
thological or historical references and do not relate either to tho 
British Government of India or the present times. I cannot 
accede to this argument. It is true that the writer has chosen 
cither mythological or historical events ond personages, hut that 
is for the purpose of illustrating and emphasising bis main 
thesis, that the country should be rid of the present rule by 
means of the sword. The innuendoes cannot be mistaken or 
misunderstood. For instance, the 0th poem purports to refer 
to the destruction of “foreign demons'* by Rama, Ki’isbna, 
and Shivaji. But that it is not o mere [.description of the 
past but is meant to bo a covert allusion to the British is 
apparent from the frequent use of the term “ black referring to 
the people of this country. Any one can see that the frequent 

play upon the word “ black *’ is intended os a controst to tho word 
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ifir wliite'^ and the implication is that the •’^black''^ are ruled by 
white” and that the latter will and must be killed by “a 
black leader of the black.” So also as to the nest poem, No. 

/AsioDiR 7 , Under the cruise of an invocation or prayer to Ganesb, the 

iAVAIlKAB. ° ^ . 

god who, according to Hindu belief, destroys evil, the writer 
calls upon him to take up the sword and be ready for war, 
because “the demons of subjection have spread lamentation all 
over the w’orld,” The” demons^’ arc characterised as "dissem* 
bling, notorious, treacherous, cut-throat.” "Applications and 
petitions, ^ays the writer, "were frequently made, attended 
with abject submissions. But this meanest of the mean would 
not indeed be persuaded by begging.” And be goes on to say that 
" this meanest of the mean ” must be killed " by the blows of the 
sword.” This poem is headed " the state of mind of the people 
at the time of Shivaji’s birth.” The people are supposed to offer 
a prayer to the god Ganesh to take up the sword and 
csterminato the demon who has subjected the country to depend- 
ence. Tho allusion to petitions rejected is obviously to what is 
called by some "the policy of mendicancy.'* Ganesh is asked 
to take birth as Shivaji. Tho writer evidently has in mind the 
Ganapati melas of the present times and he who runs may 
the animus of the lines and tho lesson intended to be conveyed. 
The 9th poem, which is headed " Who obtained independence 
without war ?*' winds up with this remark: “He who desires 
marajya (one's own rule) must make war." The 17th poem 
professes to be a "prayer of the Mavlas to the god Shiva, hu 
one can plainly sec that the sling of the verses lies in the cour 
allusion to the present rulers of British India, The translation 
of the poems into English brings out the sting clearly enoug . 
but to those who know dVfarathi, 'who can either sing or unde 
stand the poems sung, the venom is too transparent to be mista ..cu 
for anything else than a call to the people to wage war agaifls 
the British Government. It is idle for counsel to quibble abo« 
the meaning of certain words in the poems, such as 
Jcala and argue that they have no reference to tho present times. 

No doubt the w'riter has used several words, each having a 
double meaning, but that meaning onlj' serves to emphasise t 
fact that the writer’s main object is to preach war against t m 
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present Government, in the names ol certain gods of the Hindus \. 
and certain warriors sueh os Slnvaji« Those names are mere 
pretests for the text >Yliicli it : "Take up the sword and destroy 
the Government because it is foreign and oppressive " For the 
purpose of finding tlio motive and intention of the writer, it is 
unnecessary to import into tho interpretation of the poems 
Ecntimcnts or ideas borrowed from tho Bhagovad Gita. The 
poems aflbrd their own interpretation, and no one who knows 
3Iarathi can or will understand them at preaching anything but 
war against the British Government. Mr. Baptista has conceded 
that, if the poems ho construed as referring to tho British 
Government, thoj* fall within the meaning of sedition under 
section 124A of the Indian Penal Code. That they arc such 
as to excite disafiectiou goes without saying. 


indus\. ^ 
mere 'l. v. 


Tho onl}* question is whether these poems also fall within 
section 121 of tho Code and amount to an abetment of the waging 
of war against the Kiug-Emperor and his rule in India. 
Mr, Baptista’s contention Is that the word aief in this 
section must bo construed os c.xcluding all idea of mere 
instigation, and that, for the purposes of the offence of abetment 
under this section, there must be some actual insurrection j 
that, in other words, it must bo shown that a largo multitude was 
collected and had weapons for mischief. Under the English 
law "mere words spoken, however wicked and abominable, 
if they do not relate to any act or design then actually on 
foot against the life of the King, or the levying of a war 
against him, and in fho contemplation of the speaker, do not 
amount to treason.^^ And tho same has been held to apply 
to writings : Kinff v. Andreto Uardie W. But under our Penal 
Code, the waging or levying of war and the abetting of it 
are put upon tho same footing by section 121. That is, the 
abetting of waging of war is under the Code as much an 
offence of treason as the waging of war itself. The word 
abetment ” is defined in section 107 of the Code and one of its 
meanings, as given there, is “instigating any person to do 
anything.^’ This meaning is not excluded by anything that 
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" white" and tlio implication is tliat the "Hock" are ruled by 

the "while” and that the latter will and must be killed by “9 

black loader of the black." So also as to the next poem Ho. 

7. Under tho guise of an invocation or prayer to Ganesh, 

r/odwho, according to Hindu belief, destroys evil, the writer 
calls upon him to take np tho sword and be ready for war, 

because "the demons of subjection have spread lamcnlotion au 

over the world,” Tho « demons ” nro characterised as ‘ dissem- 
bling, notorious, treacherous, eut-throat.” '' 
petitions, " Says tho writer, "were ^'dquootly ma o, a 
with abject submissions. But this meanest 0 « .ay that 

not indeed be persuaded by begging.” And he 6°'® ™ 

"thismeanestof the mean "must be killed by ' 

sword.” This poem is headed " tho 

at the time of Shivaji’s birth." The people are suppo^ 

a prayer to the god Ganesh to take «p . 

exterminato the demon who has subjected the f is 

euce, Tiio allusion to petitions rejected is 

called by some « the policy of mendicancy ,_!«mindilic 

to take birth as Shivaji. The writer evjden y 

Ganapati tneha of the present times and he wno coaveyei). 

the animus of the lines and the lesson intende ^ o ^ j.r,on(Jeace 

The 9th poem, which « desires 

without war?" winds up with this remark^ ■ 

s^arajya (one's own rule) must make war. cjjiva,” bat 

professes to be a *'prayer of the JIavIas to the p 

one can plainly see that tho sting of the verses les^^ ^j-anslatio^i 

allusion to the present rulers of British India. eaoagb. 

of the poems into English brings out the sting c^ ^ mider- 

but to those who know JlaratUi, who can juigtakea 

stand the poems sung, the venom is too transparen o ^gjust 

for anything else than a call to the people to wage oboot 
the British Government. It is idle for counsel to qui 
the meaning of certain words in the poems, such as ] 
hala and argue that they have no reference to the ^ dvia^ ® 
No doubt tho writer has used several words, each 
double meaning, but that meaning only serves to (lie 

fact that tho writeris main object is to preach war Oj, 
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throughout (lie country ” bj* sulyecUog it to their rule. And 
the ninth poem concludes by s/iytng that ho irho irishcs for 
Swarnjyn must -wage And that is the dominating idea or 
test of tlio wliolo boolf. AVc arc entitled to look into the poems 
other than those forming the siibjccl-mnltor of the charges for 
the purpose of finding out tho intention of the writer and the 
design of tho publication. In poem No. 6 tho writer calJ.s upon 
Aryans to devise some remedy against what Iio calls the slavery 
of foreign rule and says that the kingdom of indcpcndenco can 
be obtained only through 'Spoofs of Wood." Poem No. 2 is a 
most direct appeal to young men “ to gird up their loins/* *' cast 
off foreign yoke/’ “take up sticks/* and “cut out tho cogo of 
slavery.'* Jlcroly saying that indcpcndenco cannot bo gained 
without fighting way not amount to treason, but hero it is more 
than that. A spirit of blood-thirstioess and murderous eagerness 
directed against the Government and “ white ’* rulers runs through 
the poems : tho urgency of taking up tho sword is convoyed in 
unambiguous language, and an appeal of blood^tliirsty iDcitcmenb 
is made to tho people to tako up tho sword, form secret societies, 
and adopt guerrilla warfare for tho purpose of rooting out " the 
demon of foreign rule. All this is instigation. 

For these reasons tho convictions and sentences under sections 
121 and 124A must bo confirmed and the appeal dismissed. 

Heatox, J.— Tho appellant in this case has been tried for, 
convicted of, aod punished for sedition and abetment of waging 
war against tho King under sections 124A and 121 of tho 
Indian Penal Code, in timt ho published certain poems, Tho 
correctness Or otherwise of the conviction depends entirely on 
the character of the poems. Certain of them are specifically 
referred to in the charge. The rest have been referred ‘to in 
argument and a perusal of the wliolo is necessary in order to 
ascertain the true charocter of those specifically referred • to in , 
the charge. 

There are in all eighteen poems. 

• No. 1 is a prayer to God to grant independence. 

No. 2 is a lament that -India is enslaved and is without 

independence. 

a soi^T 
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3 is fl (lialo^uo belwcca Sbivaji and others, in which 
gjjivoji eshotts his hearers to plant the banner of independence, 
js^o. 4 is loving advice to a drunkard. . 

2^0. 5 recUos how in the past the gods or heroes o£ the blacks 
punished tho enemies of the blacks (or aliens) and that ii 
hereafter foreign (or inimical) demons become arrogant they will 
bo driven beyond the sea. 


No. 6 is a hymn to the goddess of independence. 

No. 7 describes how, prior to the birth of Sbivaji, there was a 
desire that subjection should be overcome by making war, and 
how Sbivaji came and con()Ucrcd, The poem is suggestive of the . 
need of similar action now. 


No. 8 is a prayer for independence amongst other things. 

No. 9 is a prayer with the refrain who ever got indcpcndenc? 
without battle" ? 

No. 10 is a lament that the country has fallen into servitude 
and an.eshortation to get independence even by fighting. 

No. 11 is an cicbortation to the young to fight for independ* 
ence. 


No. 12 holds up those who are not in favour of independence 
to scorn and the patriot to reverence. ' 

No, 13 is a prayer to God to put an end to the dependence 
and servitude of the country and to bring independence. 

No. 14 is described ns n morning song to dependence, snd 
ends thus 

“ 0 dependence ! let the star of independence, the bestower o 
knowledge and joy, the wife of tlie Lord of the Universe, who is 
ns the moon, rise again in the land of the Aryas. *’ 

No, 15 is a dialogue implying that the tyrant will beorercoiuc 
and the land be free. 

No. 16 inculcates that the patriot has no fear of prison and 
contains a good deal favourable to independence. 

No. 17 is a prayer to Shiva to come to lead the people to 
battle, 
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Xo. 18 fg dcscnbcd as (lie "UUcrnnccs of Xana Phadnavis" 
and 13 an incitement to war. 

The poems specially referred to in the char^jo are Nos. 5, 7, 9 
and parts of 17. 

Briefly suiiitnariscd, the teaching of this book is that India 
must have independence : that, otherwise, she will be unworthy 
of herself: that independence cannot be obtained without armed 
rebellion and that, therefore, the Indians ought to take arms and 
rebel. This is quite plain though the teaching is thinly veiled 
by allusions to mythology and history. It is sedition of a gross 
kind and very little attempt was made to show that the conviction 
under section 124A of the Indian Penal Code was not correct. 
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But it was earnestly argued that the 'conviction under 
section 121 was wrong. 

It was argued that there was not any instigation and therefore 
there was not any abetment. "With this I will deal later. wThen it 
was argued that there was not any instigation of any known or 
definite person and that short of this there could not be abet* 
mont. The foundation of this argument is to me unintelligible* 
So far as I am able to understand the meaning of the word 
‘instigate' as used in section 107 of the Indion)^Penal Code, 
there may be instigation of an unknown person. ThVn' it was 
argued that the instigation, if any, falls under section 117 of the 
Code which provides a penalty for abetting the commission of 
an ofience by the public or by more than ten persons. Three 
thousand copies of the book were printed and admittedly it was 
intended to sell as many as possible. Therefore the instigation 
Was undoubtedly intended to bo of the public or of more than 
tep persons. Consequently the offence committed is punishable 
under section 117. But it was further argued that it was there- 
fore not punishable under section 121. That argument I am 
Unable to accept. A prosecution under section 121 requires a 
Complaint by the Government (section 19^, Criminal Procedure 
Code). That complaint has been instituted. Hnving been 
inslitnted the accused had to be tried and it had to be determined 
whether he bos committed an offence under section 121. If ho 
has, then he must be punished irndcr that section, whether the 
offence also falls under somo oilier section or not. 
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Appear for Jiim in the suit and that ho had given him no 
instructions in the case, authorizing him to enter into any com- 
promise. If that was so, the compromise was not binding upon 
Bliiinnngauda, and tho decree passed upon it was void as to him. 
It Avns ulfra vires. The Court had been asked to put its seal upon 
and sign a document, which had no legal foundation to rest upon, 
and if that decree goes out, then tho whole suit is re-opened. 
But it is said that the procedure adopted by Bhiraaugauda is 
notin accordance with law; that there is no section in the Code 
^o£ Civil Procedure which entitles a party in the situation in 
which the defendant is, to ask the Court to re-open the suit 
and set aside tho decree in a summary manner. Nou', where 
limited authority was given to Counsel to enter into o compio* 
mise and Counsel entered into a compromise beyond that 
authority, it has been held by the House of Lords that 
Counsel, having exceeded his authority,' the party was entitled to 
have the agreement to refer set aside and the cause restored to 
the list for trial : ^^eah v. Gordon Zennos^^K What the defendant 


says is that there was a suit against him, and that the suit wm 
declared to have ended by reason of a decree passed with Ms 
consent. He never consented, and the result has been that thero 
has been fraud committed upon the Court. The Court was 
persuaded to sign a decree to which the defendant had never con- 
sented, and that upon the representation that he had consented 

to it. Therefore, once tho Courtis asked to go back upon its own 
procedure, it is not a question whether there is nuy section in 
the Civil Procedure Code to warrant the action of the Court 
amending its proceedings. It is an inherent power of every 
Court to correct its own proceedings where it has been misk 
Wc must, therefore, discharge the rule mth costs. . 

Jivh dhcJiargeiU 


B. K. 


W [1002j A, C. 463. 
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Htf’.TC Sir liitfil Si. of/, A?., CM'/ Jutlice, aiul 2fr, Jnslice 
Chflniarcrlar 

UAJl UMAIl AUDUL HAIIIMAN ^ontcsiSiL I'tits'T/rr)> ArrtiCAnTi 
r. GUFTAUJl MDNCIicnjI OOOPEll (ohiqikal Defendakt), 
OrroxcM.* 

Ciril rrotfilure Co 1e {Act T of 190S), NctionSi—JJomlxiij Civil Courts Act 
(XJr r/ Part V-^Sutt ro^nizablt and beard btj the J'lrst Class 

SiilorJinate Jttije-'Apj'Heatian to tbe Court of the District Judge for 
transfir^Trantftr of the opp’tratton to the Assistant Judge— Order of Me 
Anii^dnt Judge for transfer of the suit to (he Dislfiet Court— Jurisdiction. 

The iil-iintifT nW n (ult in the CoBrl of tlio FiratCJa'** Subofdmato JnJgo 
claiming !’■<. 18,707, Tlie suit was heard b\ that .luilgo foreorao daja and 
then the defendant filed an application in the Court of the District Jndge for 
transfer of the luit to another Oonrt. The District Judge transferred the 
application to the A«ji*tant Judge for disposal.. The Assistant Judge beard 
the application and onlcrcd that the suit be transferred to the District Oonrt 
for trial. 

The plAintitr hiving objected that the order of the Assistant Jniigo sraa 
vrltbont jurisdictios, 

Held, setting aside the order, that ooder the prorlsloos of the Domkif Civil 
Courts Act (XIV of 18G9), Part V, the limit of the Assistant Judge's jurisdic* 
tion far the purpose of bearing enila is Its, 10,000 and that In ca^e of suits nnd 
applications when the value of (hesubject*matlor docs not exceed Da, 5,000, 
an appeal in appealable cases hca to the Dbtrict Jndge. The A-isistant Judge 
is, therefore, not a Jndge of co-ordinate jurisdiction to the District Judge, Ho 
Is, therefore, not a Judgo of tfio District Coutt and the order complained of waa 
not mado by the District Court which alone had jarisdictiou. 

Section 21 of tbo Civil Procedure Code (Act Y of 1603) empowers the 
District Court to withdraw any suit and try and dispose’ of it. Tho suit 
withdrawn being for a sum exceeding the jurisdiction of the Assistant Judge, 
ho could not try and dispose of it. He was, Ihei-cfore, not a Judge of the 
District Court as contemplated by the section which must bo a Court of 
nalimitcd pecuniary jurisdiction. 

Application under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act V of 1908) against an order 
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Appllcatiou No. 187 of 1909 under eatraordinary jati^dietion. 
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passed by K. Barleo, Assistant Judge o£ Poona in the matter of 
an application for the transfer of a suit from the Court of the 
First Class Subordinate Judge. 

The plaintiff sued the -defendant in the Court of the First 
Class Subordinate Judge of. Poona for the recovery of 
Rs. 18,797-13-0 due on a promissory note. The suit was filed on 
the l4th January 1909. It was heard by the Subordinate Judge 
on several days and was allowed to stand over till the 19th 
July 1909. The defendant, however, on the 17th July presented 
a miscellaneous application, No* 197 of 1909, to the District Judge 
of Poona for the transfer of the suit to another Court on the 
ground that the First Class Subordinate Judge was biased against 
tho defendant and that he illegally granted plaintiff's application 
for the examination of two witnesses after the evidence for the 
defence was taken. 


The District Judge transferred the said application to the 
Assistant Judge for disposal. 

Tho Assistant Judge heard the application and found that the 
Subordinate Judge was absolutely free from any bias against the 
defendant. He, however, ordered the suit to be transferred to 
the District Judge of Poona on the following grounds (1) 
That the defendant had a genuine belief that ho would not obtain 
justice from the First Class Subordinate Judge, and (2) that the 
order of tho Subordinate Judge granting the plaintiff'.s apptRation 
for the examination of two witnesses after evidenco 
defence was taken, was illegal and if it were carrie into effec 
it would prejudice the defendant. 

Being dissatisfied with the saiil order, the plaintiff preterred no 
application under the ' extraordinary jurisdiction (section 115 o 
the Civil Procedure Code, Act V of 1908) urging that the Disf rice 
Judge had no jurisdiction to transfer the miscellaneous apphea* 
tiontothe Assistant Judge, that the Assistant' Judge 
jurisdiction to dispose of the said application and that there was 
no ground whatsoever to transfer the suit as ordered hy tb® 
Assistant Judge. A.ruleni8i was issued requiring the defend'^^ 
to show cause why the order of the Assistant Judge should not 
ho set aside. 



YOU >iXXlV.] 


noMHAT sr.uins. 


4n 


Utrangn/in (Advocito-Goncnvl) xvilh C. 5, /?<TeftTnl A. (f.Salfiaje 
nrpf‘*'irc(l for tlie npplicnnl fplftintiff) in support of Uic rule:— 
Tlie ARfivlanl Jtnipc foumt llml lh«» S«1»or.linnlc Jintpe was not 
at nil l)ia.«c<l against tlio ilcfonilftnU Therefore Itc fltotild liavc 
•lismissed iho tlcfcndnnt’a nppUcslion for the transfer of tljo anit, 
No j^round has l)ccn mailc ont for the transfer, INcn admitting 
that (he order of the Stdwrdinatc Jmige granting our application 
for examining witnesses after the defendant had commenced liis 
COSO was illegal, still we submit the order would afford a ground 
for appeal and not for transfer. The application for transfer was 
in the nature of appeal. 

Next we contend that the Assistant Judge had no jurisdiction 
to entertain the application. Under Rccthm 24, hub-section 3 of 
the Civil Procedure Code, only the Iligh Court or the District 
Judge can exercise jurisdiction and not the Assistant Judge who 
ia subordinate to the District Court. If llio Assistant Judge had 
jurisdiction, ho could have tranferred the suit to Ids own fllo. 
Put he could not do so because under the Bombay Civil Courts 
Act, section 16, the limit of his pecuniary jurisdiction is 
Us, 10,000 while the claim in tho present suit amounts to 
Rs. 13,797 and odd. Tho jurisdiction exercisable is a personal 
one, that is, peculiar to tho High Court or the District Court. 
The section expressly differentiates the Assistant Judge from the 
District Judge, 

Railea with M. B. Chaulal (Govemment Pleader) and J. R. 
Gharpure appeared for the opponent (defendant) to show cause 
The Assistant Judge is an assistant of the District Judge in tho 
District Court. Therefore he forms part of the District Court. 
Sub'section 3 of section 24 of the Civil Procedure Code recognizes 
the fact that the Assistant Judge is part of the District Court ; 
see also Bengal Act XII of 1887, section 8 (2). Section 1 G of the 
Dombay Civil Courts Act must be read in that light. 

The present application is not in the nature of appeal. The 
prayer for transfer is not co-extensive with the right of appeal, 

^ for example, Small Cause Suits are transferred to the High 
Court : Abthil Karim v. The Officer, Aden^K 
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Under tlie Regulations and the Civil Procedure Code the 
Assistant Judge can transfer to the District Court only and not 
to his own file. 

Scott, C, J. : — The applicant obtained this rule calling on the 
opponent to show causeuvhy an order of the Assistant Judge of 
Poona should not be set aside as being without jurisdiction. 

The material facts are that a suit filed by the applicant* in the 
Court of the First Class Subordinate Judge of Poona against the 
opponent claiming lbs. 18,797»lS-0 had been heard by that Judge 
for some daj’s when the opponent filed an application in the 
Court of the District Judge for transfer of the suit to another 
Court. 

The District Judge transferred the application to the Assistant 
Judge for disposal. 

The Assistant Judge heard the application and ordered that 
the suit be transferred to the District Court, Poona, for trial. 

It is objected that this order was without jurisdiction as the 
application was under section 24 of the Code (Act V of 1908) 
which gives power to the High Court or District Court (^) to 
withdraw any suit pending in any Court subordinate to it and 
\ (i) try or dispose of the same or (ii) transfer the same for trial or 
disposal to any Court Subordinate to it, whereas the Assistant 
Judge has ordered the withdrawal of the suit from a Subordinate 
Court and transferred it for trial to a Court superior to him. 
The answer of the opponent is that the order is legal as tue 
Assistant Judge is one of the Judges of the District Court and 
his order is in effect the order of the District Court. In order 
to judge of the position of the Assistant Judge we must turn to 
the Bombay Civil Courts' Act SIV of 1S69, Part V, which J3 
concerned with the creation and functions of Assistant Judges. 

It is to be observed that the limit of the Assistant Judge's 
jurisdiction for the purpose of hearing suits is Rs. 10,000 and 
that in the case of suits and applications when the value of the 
subject-matter do(4 not exceed Es. 5,C00 an appeal iu oppealnhle 
cases lies to the District Judge. The Assistant Judge is there 
fore not a Judjre of' co-ordinate jurisdiction witli the District 
Judge, IIu is therefore not a Judge of the District Court and 
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the onicr complftincd of nol made By Ujc District Court which 
olono Iia<t jarisdictvon. 

The antne conclanion follows from n conMJeration of the words 
oCsccl*mn2V of Ihc Coilc. Tho Dislrict Court may withdraw 
any suit try and dispose of it. Hero, tlm suit withdrawn 
was for a rutu exceeding the jurisdiction of the Assistant Judge 
and he tliercfore could nol trj* and dispose of it. Ho therefore 
is not n judge of a District Court os contemplated by the section, 
which must be a Court of unlimited pecuniar}* jurisdiction. 

Again scclion 24 provides that for the purposes of the section 
the Courts of Assistant Judges shall be deemed to be subordi- 
nate to District Courts but the oppouent’a nigumcnt is based on 
the contention that for the purposes of the section tlie Court of 
the Asaistanl Judge is part of the District Court. 

The rule must bo made absolute setting aside the order with 
costs. 

CuAKDaviRKAe, J. t do not think that an Assistant Judge’s 
Court can be held to be a District Court or even part and parcel 
of it for the purposes of oU suits and miscclloneous applications. 
An Assistant Judge's decree passed in suits is generally appeal- 
able to the District Court j probate applications and casesarising 
under the Land Acquisiiion Act hc.ird and determined by him 
have been held by tins Court to be similarly appealable. There- 
fore, whether the Assistant Judge’s Court is a District Court or 
not must depend upon the law under which that Court exercises 
jurisdiction in any given case. In the matter of the present 
application, the jurisdiction exercised was under section ‘24 of Iho 
Code of Civil Procedure Now, it is true that in the present case 
under the Bombay Civil Courts' Act, section 19, the District 
Court “ referred ” the application for transfer made to it to tlie 
Assistant Judge’s Court for dispo'-al ; but a power to decide a 
case referred to it by a higher Court docs not necessarily make 
the Court, to which it is referred, the equal of the former, unless 
the provi'iiou of the law under which the case has to be decided 
confers jurisdiction on the lower Court, bcction 19 of the 
Bombay Civil CourW Act is a merely enabling section, giving 
power of reference to the District Court in respect of suits nud 
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-miscellaneous applications, but section 24 ' prescribes the 
conditions of the jurisdiction of the District "Court. These are 
restrictive conditions and those of them which apply here require 
that the Court exercising jurisdiction must be- one which is 
competent, according to law> to try or dispose of the suit with- 
drawn from a lower Court. Here the Assistant Judge’s Court, 
it is conceded, was not so competent. 

The rule must .be made absolute by setting aside the order of 
the Assistant Judge and directing the District Court to retake 
the application on its file and dispose of it according to hw. 
Rule absolute with costs. 

Hule ma(U ahioluti- 
C. B. R. 
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tet- . LbyAotVIIof 


1900 


I*, (la ) 

a to Ist March, 1906 ... 6a.6p. (la.) 

uptolstDocomber, 1004. Ba, 6p (la.) 
oas Settlement), as modified up to 
.. ... ... 6a. 6p. (la.) 


Regulation V of 1873 [Bengal (Eastern) Frontier], as modified up tolst^July, 
E6B*ula?ion’in 'of 1879 (AiidaOTin and Kloobot I.iand,), as modiaed up^^o 
HegSo’^Tl'S'llselABSm LindandfiDveaual.'asmodiaodup tolstJ^^^^ 
H.gStion VI of 1888 (Ajmer BuralBoard.j.as modiflod upto Is^robruary. 
Hemlation V of'i893 (Sont'hnl Parganas Juatloo), as inodiSod up to iat Outobor, 
EDCTlation I of 1896 (Kaohia Hdi Triba,)',” as roodfflod up to 1st Apjb 


1902 


lU— Acts and Regulations of tbe Governor General of India 
in Council as originally passed. 

• ActsCunrepoalod) of the Governor GonoralqflndiainCoun^I g®°Vr®of 1878 to' 
Regulations made under the Statute 33 Vict.. Cap. 3, from No. H of 1878 to 
1906. 8to. Stitclied. . . . . , 

(The above may bo obtained ■epamtcly- 'Tbo pi” >* O" “'“‘J 

o 


IV. Translations of Acts and EegnlatioDs of tlie GoTernor-Geaenl 

oflndta in Council. 


(Hegistration of Ships), as modified uptolsi 
U{^omber, 1893, -witb foot-notes brought doTm to 1st December, 

- IsCrfa.2».6^fl» 

ActJLXoflS^/ (Copynght), asmodiflednp tolstSray.ISSS. laCrfs. 

TiUtA 


. pitto. ' laXKrri. 

Act XvIII of 1850 (jQdicial Officers* Protection) Vith foot-notes. la C-- 


. . ___ __ « , ^ Ditto. la JCsrri. (li 

of 1850 (State Prisoners), as modifiedup to SOih April, 

1»03 ... Isl'rfxf;-!* 

* » .• — Ditto. la XiCT. ‘It; 

1852 (Ifaturaliratioii), as modified np to 1st December, 

1802 ... ... ' laTrfxC^l^ 

A..^■Vrr f<aeer.nr DlttO. * Is y»ni. 6% i'f 

EepresentatiTes’ Suits), as modified np to 1st 
isovember, 1804 ' . lal'rfx s?-?!'-’ 

(Fatal Accidents), as modified np to 1 st December, 

... ... ... ... la Unis ff. 1*-' 

A ♦ •v’VTTT * Ditto. Is Xirn. fr' (•*•' 

t * « 3^^® (Hortgaged Estates Administration), as modified , , 

np to 1st October, 1808 laUris s^ ’b’ 

Ditto. 


Act XV of 1856 (Hindu WidoTr*s Be-marriare) 
Ditto. 


ft*’ 

... 


Ditto. Ia.N»?ri.f,n 

(Police Chatikidars), as modified np to Irt 
eniDer, 1903 ... ... ... . larrftSi-fr* 

*“ laX.jASi.C’' 

Of 1858 tLuoacy (Sapremo Courts)), asmodifiedup to sp:b 
■J'* «.« ... .M ... .. ... «•• la trss- 1** 'i* : 

Ditto. ”■ laXirAlU^^' 


,(1»1 

iSi-' 


ActXSXIV of*'''- Ditto. 

April, 1903 

* vvv Ditto. *** *** laXirAJn 

Com,)], BS modified np to 

'** *” la 


_ Ditto. ’ “ e’ Ia5*?rLli.t“-' 

(Lunatic Asylums;, as modified up to 


... ... ... , ... la trsxin’i'i*’" 

?“■ Contraot). as 

TM,A-, ’" *** *'* *“ *’ ST'.U*^ 


Act IX of 
up to 1st 


Ditto. " *** 

De®o°m?e?.*zl5l" Workmen CDieputes« as 

Ditto. Iay*=AS;*'.«l»’ 


Act XDV of 1860 (Penal Cod©),%s modified up to Ist April. IBOS. 

la Cnix Ej. J- 




. , Ditto. ' JaXArri.Ei.1-^ 'fj 

Act V of 1861 (Police), as modified up to 7th March. 1903 — ^ 5^*^' 

<®“Ke-earria”e.,, as modified np to 
Act m of 1864 a’oreiBnors°*r°moaiflpd np to Isl September.VsOS; j. j 
Act III of 1885 (Oarriersl, as^^diflea np to SIst Jtay, 1S03 ... In" wT £ 'jo 

Aft TTT tfff ... Ditto. la 


^*^3S0s as modified up to 1st Decem^^'j^jj, ,- 3 v! 

Act V<.r^i!'’'’(:. .00*0 latJannarj-. 1905 .'.V 

189, . : , i' ; A ‘ ®8 modified up to 1st 

1903°'^ (CntUo-trcspasi, as modified np to"ist n.l 

. DiVto. “ - ■•• £. 5 da]. 4 :o-> 
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Act XXIII of 1671 (PotlBlons) ... - In 9p. (U.) 

Ditto. In Nttgri. Op. (1ft.) 

Act IV Of 1872 (Punjab Laws)* as tnodifiod up to let Novombor, 

1004 lo Urdu. 2ft, 6p.(l*.6p.) 

Act IX of 1872 (Contract), or modified up to let Soptombor, 

1890 ... ... ... In Urdu. Oft- Op (3ft.) 

. Ditto. In Nftgri. 0.ft. Op. (Si.) 

Act XV of 1672 (Christian Matriago), as modified up to Ist April, 

1601 ... .„ .. In Urdu. -tft. (2a.) 

Ditto. In Xftgri 4ft. (2ft) 

Act V Of 1873 (Govornmonl Savings Dank), as modified up to ist 

April, 1003 •>. In Urdu 9p. (1») 

Ditto. In Nftgri. Dp (U.) 

Act Viri 0(1871 (Northern India Canal and Drainage), as modified up to 

I5(h July, 18(10 In Urdu. 3a. 3p. (la.) 

Ditto. InNftgri. 3a. 3p. (la.) 

Act X of 1873 (Oaths), OS modified up to Ist February, 1003 ... In Urdu. la. (la.) 

Ditto. In Nftgri. Dp. (la.) 

Act XVI of 1873 (Village and Road, Polioo, United Provinces). lu Urdu. u. (la) 

Act IX of 1874 (Furopoan Vsgranoy) InUrdu.Da (la) 

Act IX of 1875 (Majority), as modified up to Ist Moy, 1006 *. In Urdu. 3p. (la) 
Ditto, luNagri. 3p (la) 

Act XI of 1876 (Prosldonoy Banks), as modified up to Ist Maroh, ' 

1000 ... .... In Urdu 3ft Dp (la 6p) 

Ditto. InKftgn. 3ft 6p (lft.6p) 

Act XVm of 1876 (Oudh Laws) In Urdu. 2a. (la) 

Act I of 1877 (Specific ReUoO. os modified up to Igt Fobruory, 

1904 In Urdu. 4ft. 6p. (1ft. 6p.) 

Ditto. In Nftpri 4a. ep. (1ft. 6p ) 

Act I Of 1878 (Opium), os modified up to 1st December, 1896. In h'agri. la. 6p (l*.) 
Act VII of 1878 (Forests), as modiflodupiolBtDocombeM903. In Urdu 4a. (u 6po 

Ditto. I" Kftgn. 4ft. (U. 6p ) 

Act XI of 1678 (Arms), as modified up to Ist Msy, 1004 ... - In Urdu 2ft. (is.) 

’ Ditto. In Nftgn. 2a. (Is.) 

Act XVir of 1878 (Northern India Forrles), as modified up to Ist June, 

1002 ; Id Urdu. 2a (Is.) 

Ditto. In Nftpri.2ft. (la.) 

Aut XVIII of 1870 (Legal PraotUioners), as modifiei^ upto 1st May, 

lego ^ ^ ... ... InUrdu. 2ft. ep. (Ift.) 

Ditto. Inh'ftpri. 2a. 8p (la.) 

4ct XV of 1S81 (Factorioa), os moaiSod up to Ist April, IBPl, In ymu. u. Jp. (la.) 

Ditto. Inftftgn la. bp (laj 

Act XVIII of 1881 (Central Provinces Land Revenue), as modified up to 

Ist November, 1898 ... ^ 'n 

Ditto. In ^acrl. 9a. (la. 6p) 

Act IV of 1882 (Transfer of Property), as modified up to Ist Mard^ 

1900 ... — •* Urdu 6ft.ap. (2a.) 

' Ditto. In Kftgri, 6a. 9p. (23.) 

Act VI of 1882 (Companies), as modified up to 1st August, 1906. 

' ' InUrdu 13ft- 9p. (3.1) 

Ditto. lnK*gri.l4i.(3a.) 

Act XIX Of 1883 (Land Improvement Loans), as modified up to Ist 

Eeptomber, 1906 , S 

Ditto. Id 

Act rv of 1884 (Explosives), as modified up to Ist May, 1896. In Urdu. u. 3p. (U.) 

^ Ditto, InNftgri. la 3r. (la.) 

'ct VI of 1884 (Inland Steam-vossels), as modified up to Ist July, 1891. 

• ' InUrdu 3a Cp (Ift Gp) 

Ditto In Nagri. Sft Cp. Ha Cp ) 

Act XII of 1884 (AgriculturistB Loans), as modified up to jst 

September, 1908 ... 


In Urdu Cp. (la ) 

Ditto In^'ag^i 6p (Ift) 

A<rt Xvin of 1884 (Punjab Courts), as modified up to Ist Ya^ur^^s^^-d*-) 

Act II ori885 (Negotiable Instruments Amendment) /t? 

Act III ofissB (Transfer of Property Amendment) (ift) 

AotXof 1885 ((DudhEstates Amendment) In Urdu. 3p. (la.) 
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Act XIII |0f 1885 (TolograpliB), as modiBod up to Ist Utoroh, 1905. 

In Urdu, la Op. (la 


In Urdu. 3p. a: 

AQt 11 oi 1866 (lucome-tas), as modified up to 1st April, 1903. In Urdu. 3,». (U-Op 

Act ^ Boot* on 285 of Contract Act! .J “ ^^Sdn.'3MS 

A St ? 1 and Marriage Registration). In Urda la. 3p. (la 

Act Xofisse (Criminal La-w Amendment) In Urdu. Op. (is 

(Tram-ways), as modified up to 31st December, 

* In Urdu.3a.8p.a». 

Ditto, In Nagri. Sa. 3p. (la.! 

(Soourities), as amendodby the Repealing and Amending 

Act VI Of 1887 ''’■ ' ^nuSu'sMH) 

Act VII of 188' .. ■;• InS.iS lJ 

^*^y 0 ?Gmbnr^ *® Courts), as modified up to ist 

A»t. -V ^ Ditto. la Kap-i. 24. Gp. ll«.l 

Act X Of 1887 (Katl VO Passenger Ships) InUr(la.i.i.6p.(ia) 

Act XII of 1887 (Bengal. Notth-West Provinces and Assam Civil Courts). 

In Urdu. la. 3p. (la.) 

a««. VTTT 1 » 0 „ X* , Ditto. InXagri. la. 3p.(la) 

^ 1^0 (Indian Marine), as modified up to 15th February, 

ActXV on^7 (Burma Police) ^“^S'UrdMp'nal 

Ditto. ' IJl^’a2n.9p (W 

A D'niversity) ... ... In Urdn.Ja. ila.) 

Aot III of 1888 (Police), as modified up tolstMorch, 180.7. In Urdu, 3p. (la) 
AoV TVx^f^eoo/r .»/ V. Ditto. (QSpaSSOd). loKagriGp tla) 

Reserve Forces), as modified up to ( 1 ^) 

Ditto. (SB passed). In N«n. 8p. (IM 

JnUrdu.6p(la 


Act VI of 1888 (Debtors) 

Ditto, 

Act I of 1889 (Metal Tokens)^aa modified up to ist April, 1904 

Act n of 1889 (Measures of Length) 

■ Ditto. In Kagri. 8P- (I 

up to let FotTOory,^ 

Aot VIofl889 (ProbntoandAdSmBtration) ...’ hK jp |w 

. „ Ditto. ' jn>’B"rl.0p. Il») 

aoooLbor.lll? Ceotifleato). bb “P,,/";.’?* ( 1.1 


in uTau.ui 

In Hast). Op (1* 
In Urdu. 6r.{Ia) 
In Kagri- 6p‘ fi* ^ 

In Urdu. Bp (W 
In KagrJ, 3p. (I 


December, 1903 vx«ruucsie;, as moaiuea 

(Cantonments), as modiflod up" to ‘ist March 

Aof. Vtt «pi'oo<.. „ ••• ••• — •'• In ^>gTJ 


1895 ..." . HB inouiuoa up j j- fls 9 p.) 

Act XV of 1889 (Official SecretslVas modified up to Ist April. 1904. 

A..tT--ur Ditto. I? S 


Act XVI otl889 (Coutrat Frovlu'cea Laud Kovbuub) 


IntJrfa. KCp- l'D 

A “nBX.Otl 88» ^ wa 3P. (lAl 

Act _ — -• ■ . inu gn.(l*.) 


Act 
Act' 
Act 
Act 
Act: 
Act: 
Act : 


In urau jr- ;- •; 
In Urdu. Op- 


nUrdu. a»-3r-d»-“n 
)0B InUnln;®*'^- • 


t.(ia.or) 


xs; XX or and Oudh) ' 


Inuniu- r‘ 
IuaS'uKTi.P’MJ 
luUfdn SP '*1 
In U^do.Gp. }» 
In t/rdu .“Jr 
Jn UrJu.I*- 


Act X of 1801 (Indian Criminni Lftw Amondmont) In Urda. 3r. (la 

Act XIV of 1801 (Oudh Courts) In Untu Cp (la. 

Act XVIII of 1801 (Bankers’ Books Evidonco), a> modiflod by Acts I of 

1803 and XII of 1000 ... .« ••• in Urdu ap. aa.: 

Ditto. liiXfts^riCp da] 

Act II of 1802 (Christian Morrlopo Validation) In . rdu.Sp (la] 

Act IV of 1802 (Bcnpal Court of words Amendment) In Urdu. Cp. (U j 

Act VI of 1802 (Iilmltatlon Act ond Civil Procedure Code 

Araendmont) ... In Urdu. Sp. (la.) 

Act IV of 1803 (Partition) In Urdu. 3p. (la.) 

Act I of 1804 (Land Acquisition) In Urdu. 2a. Sp. (la. Cp ) 

Ditto. In Na^ri. la. 6p. (la. 6p.) 

Act III of 1904 (Criminal Procoduro and Penal Codes Amend- 
ment) In 3p* (!»•) 

Act V of 1804 (Civil Procoduro Code Amondraont) In Urdu. 3p. (la ) 

Ditto. In Nasri. 3p (la ) 

Act VIII of 1804 (Tariff), as raodifiod up to Ist October, 1903. In Urdu. u. (i.i.) 

Ditto. In Kapri. 3a. Op (.’a ) 

Act IX of 1804 (Prisons) 

Ditto. lnNagTi.2a.3r. (la.) 

Act VII of 1805 (Civil Procedure Code and Punjab Laws Act 


Amendment) 


Ditto. 


Act XII of 1806 (Gompanioa— Memorandum of Association) 


Act XIV of 1805 (Pilgrim Ships) 
800 (Cotton Duties) 


In Urdu. 3p. (la.) 
In Nagri. Sp. (la.) 
... In Urdu. 3i. (la.) 
Ill Urdu. la. 3p. (la.) 
In Urdu. la.3p. (la.) 

Ill Ifagri. la. (U.) 
... In Urdu. 3p. (la.) 
... In Urdu. Sp. (l.i,) 
In Kagri. Sp (la.) 
In Xagri. So. Sp. (la.) 
... In Urdu Sp. (It.) 

In Kagri. Sp. (1 1.) 
... In Urdu. Sp. (la.) 
... In Urdu. Sp, (la.) 

In Kagri. Sp. (In.) 
... In Urdn.3p. (la.) 

In Kagri. Sp (la.) 
... In Urdu. Sp. (la.) 

In Kagri Sp. (U.) 
In Urdu. la. Sp. (la.) 
In Kagri. Cp. (la.) 


Act II of 1800 (Cot. 

Ditto. 

Act VI of 1800 (Indian Penal Code Amendment) 

Act VIII of 1800 (Inland Bonded Warehouses) 

Ditto. 

Act XII of 1808 (Excise), as modlflcdup tolst August, 1005. 

Act I of 1807 tPubltc Servants (Inquiries) Amendment] 

Ditto. 

Act II of 1807 (Orimlnol Tribes Amondmont) 

Act III oflSO? (^Idomlo Diseases) 

Act rV of 1807 (Pishorios) 

Act VI of 1807 (Negotiable Instruments Act Amendment) 

Ditto. . 

Act VIII of 1807 (Reformatory Schools) 

Act IX of 1807 (Provident Funds), as modified up to 1st April, 

lono . . ... ... ... ...In Uran. 9p.(la.) 

■ Ditto, In Kagri 9p. (la.) 

Act Xofl807 (General Clauses) 

Ditto. In Nagn. la. (la.) 

Act XII of 1807 (Local Authorities Emergonoy Loans) ^P* d*-} 

Ditto. InNagn. Sp. (la.) 

Act XV of 1807 (Cantonments) — ••• 

Act I of 1898 [Stage-carriages Act (1801) Amendment] In Urdu. Sp. (la.) 

Ditto. InNagn. 3p. (la.) 

Aot III otgOS^pepors) "'to; gP; «-) 

Act rvofl808 (Indian Penal Code Amendment) ... ... InUrda.3p. (la.) 

Aot V of 1808 (Code of Criminal Procedure), as modified up to , . , 

lstApm.1900 ... leSl 

AotviofieostPostoffloo) 

Act IX of 1808 (Live-stock Importation) In SS %'• (iv) 

Act Xofl808(Indian°insolV6noy Buies) ••• 

Act 1 of 1800 [Indian Marine Act (1887) Amendment] Ja Urdu. 6p. (la.) 

Ditto. 


In Kagn. Cp. (la.) 


Ditto. 


i. Cp. (la. Cp ) 
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Act rv ofl899 (GovornmetJtBuildingO ... in Urdu. sp/Os.^ 

llittO. sp, (l».l 

Act VH 011899 IlndiauSteam-veflBDlaAotasSi) Amendmentl. In Urdn. 3p. aM 
Ditto. Inh»sn.Sp.a*-) 

Act VIII of 1899 (Petroleum), as modified u^ to let January, 


1909 

Ditto. 

Aot IX Of 1899 (Arbitration) 

Ditto. 

Aot XI of 1899 (Court-fees Amendment) 

Ditto. 

Act XII 011899 (Currency Notes Forgery) 

Ditto. 

Act XrV of 1899 (Tariff Amendment) 

Ditto. 

Act XVII of 1899 (Indian Begistratlon Amendment)-.. 

Ditto. 

Act XVIII of 1899 (Land’Improvement Loans Amendment) 

Ditto. 

ActXXofie99 (presidency Banlce) ... ... 

Ditto. 

Aot XXI of 1809 (Central Provinces Tenancy Amendment) 

Ditto. 

ActXXrv ofl899 (Central Provinces Court of "Wards) 

Ditto. 

Act I of 1900 (Indian Articles ofWar Amendment) 

Act III of 1900 (Prisoners), as modified up to 1st Maroh. 1005 . 1 a tJnlu ^ Si^ lUj 
Ditto. Ia^^^n.S» 3^u^» 


la IJrdn. Iv 6p. (li-l 
In Kagri. 1». Gp. (!»•] 
... In Urdn. Sp. (IV) 
In y^STo. 9p. (!».' 
... la Drfa. 6p.il»-) 
In Ificri. 6p. fl*-) . 
... la Urdn. 8p. (It) 
InXigti. 3p.(u.\ 
... In Urdu, Sp. (It) 
la Jiagri. 3p. fit) 
... In Urdn. Sp.a*-> 
la Naffn. 3p. ))»■' 
... In Urdu. 3p. (It) 
In Kagri. Sp. Ot* 

In Urdn. 8p. (It) 
In Kagri. Sp. (It) 
... IntTtda.Sp.(U) 
lii>'asrfi- 8p.at)' 
Ip Urdu. Ja- Sp. (It) 
iD^'acn. lt,3p.(lt) 
In Urda. Sp. lit) 
In JlaftL Sp lit) 


Ditto. 

Act IV of 1900 (Indian Companies (BrancbBegisters)} 

Ditto. 

Act IX of 1900 (Court-fees (Amendment)) 

Ditto. ' 

Act X of 1900 (Census) ... ... 

Ditto. 

Act II of 1901 (Indian Tolls (Army)) ... 

Ditto. 

ActV of 19 01 (Indian Forest (Amendment)) •... ... 

Ditto. 

Aot VI of l901 (Assam Labour and Bmigration) 

Act VII of 1901 (Native Cbristian Admii^straUDn of Batates) 

Ditto. 

Act VIII of 1901 (Mines) 

Ditto. 

Act IX of 1901 (Indian Articles of War (Amendment)) 

— _ Ditto. 

Act X of 1901 (Court-fees (Amendment)) ... 

Ditto. 

Act II of 190Z (Cantonments (House-Acoommodation)} ... 

Ditto. 

Act IV otl902 (Indian Tramways) ... ... .« 

Ditto. 

Act V of 1902 (Administrators. General and Official Trustots). “ 

Ditto. !,.i 

Act yil of 1902 (Dnited Provinces (Desicnation)) 

Act VIII of 1902 (Indian TaritD ... ... 

Ditto. 

Act II of 1903 (Indian Post Office (Amendment)) 

Ditto. 

Actlll of 1903 (DlectricUy) ... ... ... 

Ditto. > 

Act VII of 1003 (Works of Defence) 

Ditto. 

Act Vlll of 1903 (Probate and Administration) . 

Ditto. * 


la Urdn. Sp.(l». 

lB>'^pi.S^ (I*;! 
... IuCrds.8p.(I*-l 
In Sp. (W 
la Urdu. Sp. (I*-l 
lny«?n.Sp-‘W 

... la Urdn. 6p. (Ifc) 
InKtfri. fW 
laUrdn.8p.fIv) 

.. lnDfda.68.(2». 

... IaU^dn-3^^) 
In Xi-cri. Sp. (1‘ J 
la Urdu. !»• » 

... lBUtda.Sp.a* 
la Kmtu Sp. a* ) 
... lBDrdn.8p.(J»- 
In 

iBUxdnlv •• 

In^’»ro Ivff*) 






... laUrdo-fP 
InUrdtt-5P- J* 

... InUrdaSPgS 
In utd^s^g:iSep) 


KeltXofIPOS (7f» Ccf») ... 

Ditto. 

AciXoflPort (VlelorifcMcmoritl) 

Ditto. 

AclXni of 1P03 iDrptm^ ... 

Ditto. 

Act XIV of 1903 (Indlun rorciRii AfarrtiicoO ... 
Ditto. 


unto. 

Act XV of 1903 (Kztradttlon), «t tnodtflod up to lit December, 
yanA ... ... _ ... • InUnJa 


toTnit S,'. (to 

In 1;^ itn) 

laNwiJp.tO 
Infria 

to t*fO«- Sjv (TO 
iBNarrl. J^•*0 


1904 ... ... 

Ditto. 

Actlori904 (roieoni) — ... 

Ditto- 

Act in of 1904 (Loral Aolhorlltoi Doan) ... 

Ditto. 

Act IV of 1004 (I?orth*We»t Border Mllllary PoUeol 
Act VI 011904 ITranafcr of Propertr (Amondmont)) 

Ditto. 

Act VII of 1004 (Aneicnl Monutnenla PrcicrTatlon) 

Ditto. 

Act VIII of 1004 atidlanUnlTcnUiei) •• 

Act X of 1G04 (Co-opcraitTO Credit Sooietlca) ... 

Act XI of 1004 (to reriTo and continue tcction 8 B of tho Indian 

A.ct.l81)<) .. .. 

Act XIII of 1004 (Indian Articlei of War Amondmont) .« 

ActTVori004CIndlanfltamp<Amondmont>3 ... — 

Act! of 1005 [Local Authorities Loan (Amendment)) 

Ditto. 

Act n of 1006 [Indian Universities (Valldotton)) 

Ditto. ^ . 

Act III of 1906 (Indian Paper Curronoy) ... - 

Ditto. 

Act IV of 1005 (Indian Railway Board) ••• 

Act VI of 1006 (Oourt-foos Amondraonw 

ActVllofl906(BonKalondAB8amLaw8) .. .« ••• 

Ditto. , _ . 

Regulation I of 1800 (Brltleb Baluchlatan 


la UnJa. la-Pp 
la b«rTt. 1*. Of 

.. jBl’raa.fi\ttK» 

iBX»st'.5r 0“J 
^ larrJo.OpvJk^l 
laL'rJa.9|v(Ul 

laNn-d. Sptt^) 
... lal’rJa.OMK) 
InNaCTi fMlaJ 
la tVtu. I*. 
la N^^rt. t*. Sp* 't* ) 
In ir Ida. la. (U) 

rarilY 

In ii**^ 

In rnt»«. Sp ‘l**l 
In N>rTt Sp. tta.) 
In lintu. Siv (taj 
lnN»ff»1.8p ita.) 
In Urdu. 3p. (U) 

(I*.) 

In Ueltt.Sp(U> 
In 8l'' <*>1 
Inlinlu. Ot'.dO 
In NifTl. Pp. (tM 
In Uhtii. Six (l*J 

In Urvlu. Sp. II».) 
In NaffTl. np. lUd 
In Urdu-Sp. lUJ 
lnN»prl.8p. 0*-' 
In Until. 8v (la Op) 
In Urdu. 2».|U. 

In Urdu. S». 

Jrdu. Up. (f 


linal Justloo). In Urdu. Up. (la.) 
ustioo) In Urdu. 8a. 3p. (la.) 

InUntu. Sa.Op. (la.) 

.. roB) In Urdu. flp. O*-) 

, dnoo) ... InUrdu.ia. SptI*' 

V.— MiscellaneouB Publications* 

LbUlho^ngoffool orlogi.l»tlon In thoOovornor.Gonor.l’J^OounoU 

Ditto gSriSriSSi-. . -•.OM'i 

tills SSllSIlSSS: »?;!"! 

Anwal indeie. to tho Aot.^f rto Oo.ornor-aooerol of India tn Oounoll from 

».prolVn°^^nK— n'TxBTn. h»rx. 


f M ...I . General of India formating Livrg 

^ ' I 6oper«ro;«l 4to. Asnatl (uHicriptioo Ri. 1 


Indos to Indian Statutes : Chronologic*! Tablei snd Index of the Indian Statotei, cotnpiled 
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ADJIINISTilATIOK SUIT— QciV Pwdur, Cede 




he made parijf— Administration tttit.] 'Where a bo niido a 


a body of persona and an mdmdaal tneiaber of tb»t bw/ :* j,- 

party, be mnst show that his intereola will be seriously prejudi^ “ oroper 
allowed to como in. He must show that the conduct of the smt »s u *1,030 who 
hands, or that action prejadicial to hU interest is being taken oy* 
purport to represent him. 

In an adauiiUtratioD smt it ta extremely uncleslrablo that individual cft 
ehonld be added ns parties unless they show aome very strong reaso^ 
waiingnesa of xhe applicants to bear their own costs does not countefO-u " 
delay enused by the addition of a party and the consequent incrco'O m 
ol other parties. ■■ 
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Suit to te declared jiyya rfiliremath and to restrain defendant from so styling 
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See PtacLiTios 11 o? 1827 ,.4 ... ... 455 


CAP.^CITY TO ST3_E, OF^ARTIES — JtesjKdicala— Capacity ofpaTtie<i — Matter 


Sec Em JtniicATi 
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... 416 

Ahhiratn Dast v. Gopal Dast (1883) 17 Cal. 49, followed. 

See Absiibisthatios suit ... ... 
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Saxler v. France (iVo. 2) 1 Q. B, 693, followed. 

See TuiBD rAwr ... ... m, ... 
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ATriVina t. ITari (1008) lO Bom. L. E. 616, explained. 

See TnANsvEtt or PnorEMT Act ... ... ... 
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ilahadaji v. Joti (1892) 17 Bom. 42>> explained. 
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CASTE QUESTION— XJo/1827, see.il— Caste question— Civil Court 
Jurudietion—Suit to be declared Ayya of Hiremath onrf to restrain^ defendant 



Seld, that it was a cUim to a caste office sod to be entitled to perform tbe 
honorary' daties of that office or to enjoy certain priTileges and honors at 
hands of the members of the caste in virtue of that office. It was a caste question 
not cognizable by a Civil Court. 

, Held, also, that the fact that there had been no allegation of any specific 
damage by reason of the assaoiption by the defend.ant of the name of Ayya of 
Eirematb, and also the admission that after all the result of the assumption 
' of that name would bo merely to enable some or the followers of the plaintiff to 
go over to the defendant showed that what the partiea had been fighting for 
was merely a question of dignity under the cover of a religious office. If the 
Court were to interfere in such cases, it wonld be merely assisting one party at 
the expense of the other and compelling the caste or the sect to follow one 
Bpiritoal leader in ^ference to another. 

Gadioeta ®. Basata ... ».* ... ... (lOIO) 84Boni. 455 

OATEATOK— ProSirf. a.d Admimdratim Act ( 18 SI I. icc. nccts- , 

«ton Act (Z o/18f6), ere. 21 Q -Well— Ptobate— Caveator— Jntereit possessed 

hy the caveator. 

-See Pkobatb AND ADulKisiEATtos Act .». ... ... 4o9 
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C/or*: w’triri-iSiamf— afrt~u 
£■/• rjis-fft <tsfmt<xntr‘TtTw jn a^sruft^ 

S-s Kirmiry.'T rr CF I52r w 


rFCr^’-TZZ. 0?rZ /ICT XCT CT srr. 13.— 2W/ril-rj- 

Cptsst?*/ o/’ jrsrhtftf— rtSitxtt^a?! « sjanff— CStT PaTOtirr 
C-i ■'t .XZX 1//^ I S?2r». ■»«•- ET-T T^t» panifflCBi. cinn^^usSni; -rii anici!^ ial a 
ISCi tijisi X STt3< xzT isg s ;:5^(Sfnnnags£acc LHW.i..ir gg: cfcsjrscr^CHrtj.^sE:? 
Sis cr.i.m CO. C2i» ali^aSnt taai as ■»*» awaHC. 3*- msssof^ sl x.'as Ci’P'V 
to.*; tSs O.’Tira «rfi7C»«ar StbilsSss^K riTcwTr^'isI s«Ht<S?Ssia?r3a ciaz2^, 
asii r;nc3*Pi W xi^yiiuiil SascaiTs. asoTraiic. TSs- giaSr^ ifigsihtHi ta juS.*^ sSa 
Oytiat"? str^iw&/a.fe^ itfschinL amSSe cynoHin tii-aaiSrcx 5x 

rcesvwtirtt aa araan^^ aai aa sai* was tainf ciicssstE. s. r»*f j's^ Hsss 

2hf th» ggfb. e^r^yTm-^ ^»»» *wii Tr 3J TTmmiiw ^ 


S.''Lat. tSj5 bia ctbi as g’ A rt.r— r- was ciu* ■raiL’i aircSs aai£ ani^Ji ^ xi^ aess 
ja"; fvra-vri ai 6i» arirryas aaili. amE aaS bis ni^as eSitm -raa arixsEarf 

rftf- jf«'iVc*iitf^ ' 


Ua p«.».'adif isigTj-tn a epaciijai. wbittSa ba nrxspsr fer ^ osasr^at 

'wbi’.'a S'? vwvi ai a h/f iwf star, ais <ai»aa Shs aosprc^r r ftauaru's: 
b^ptu.^r smsva id <xar* Coua (irsiSlT lit swsDnr U tf-’Btacs 

a?{>ry. 

F-i't'Jov-.x c.VcL.'tS.u.’r’iT — C^PX' ?<S3l!®- 


CIVIL F-CCSDCSF COCZ C'Cr T OiT C- w =. '‘'2 

ba av or' ervit ur r Si_ 5ii mMts os^ 

Jsiininhirtitioyk ruii.^ ante lti^bw»a Sc*i.«o 5>sa2ilH”C»S«.k^nEJ®^ 

aj'j aa u«crj^t'..oai. aleajb«2cf sisat bodj syecM aj- bwaa-iSi-x ss£^JS! 
abo Ci.%\ a‘9. la^rvsas ▼•II bv steci-aal;* gr-rtcaissi tf'ba a auc ailimts 
ia. b.»j aia#' sbo!? xbui tb**«*aicu«i ct«« statifflaot. m. prai/g 3zc» 3 

a,:t:ca j.trjucJttial cu bia biin^tai*s5 bj-ibu-wsTbu sinsursa — =• >• 

b-na 


la aa admioietraiica soit it a e^XetatirT' iijiut#is»biif imciaiaxuiEu.'SxJa^ 
3J..cIc. bij adeevi aa parcea. tciliaa xhav- aauw usatt- Tst^ scrjisr =«an^ ^ 
▼dai.j;a<» Qt,tb« appbcaacs ta bvor tiattr trwa c/ata acts nut cmaatcaa— 
til? cebjf e&3s<\I bi: s2a: acuzuen ctapar^ aou. dht irmKL’tjuniE aaixras 3 l 
ci.s:s cc «tii3£ parties,, 

VAAiL>xji TKfcr.wTr r.T-g- TyTA_— .aiTir : garr',T — fpunJ ' ^ 

CCXTTarcCTCIiX ^L^^LIe2^*Ci— 2r;*v»%^ qr^-^ir-vy 

JiiUu'ur^ uhJj— HM yary tzr vtjsatutij^f^ aiA a^siiSi CJr~t/atf r- 

^■•'/fcS^TC'ii.v— C’£"*,"r'^c?sB£^ »/j;*i*r£Ri.nsT Tbsfitct t&ac * limsr ^ 
:iTua a. vp«a.:» ev'vsnce* btiaairtcumaaEi'’^ nntvt, oc aepilCTtta* an? j * 
uw aa,I*T'»v (,\ju*a 

5b.;ri ii» x staiaajET- ccuSn^icn, »a^ bt»r3cb oc b Vni« - 
lojutiuin, 5i k^C'^j!v'v^j,^asc tiiu'iiiiBc^iacspar'ib’rtir specalaciuf <if2<?ips 
jviic :u« v’ i.it Ut itselEbe taa wtsw-oC. tiK ac*rdenr,.atrEtSif 

(jrUiniE lu. ac *.* i-v/iuee taa dmmo t:t 'Watobxitiirj» ai"j5a*ta«»- 

r.\ -iirr jt'iVv ^it^rftciualnbjricns bs^reea U?vfc 
Jj acit- liaiiiM itr- ’it.ur-u* csub»I ai xi^ frmrt <»{ > p. 
tirr-S'^ ixi- Tiiiii. “Jo i« tra'''»ilm5i. ijr'sv7ut*d 
iK<a sscsivaiil lau ibo pusevin^sE atmustnl 'Ifej . ' , 

i c 


Um, • B*:r-nx'C:cr?5f7’ 
vbiciL cr c’tS**^ 

bmf€ 
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Tho nppltoalion of the rale that, whera thero is negligotco on both sides, the 
negligence of the person who bad the Usi chance of aTerting the accident is 
tho efficient cause thereof, must be restricted to cases where the danger was 
apparent to both or at least one of the partiU before the accident actually 
happened. 

DcLLABn« SicniDAs B. Tns G. I. P. Railway Co. ... (1909) 34 Bom. 427 

DIRECTION— PraefifC—rAirrf party proeedure—Direedont, refusal to yive— 

Disercthn.- 

Ste Tbibd Pabtv — ... 423 

INDIAN SUCCESSION ACT (X OF 1805), bbc. iZO—Prohalea}id .ddffltRtV^ro^ion 
^ct (Pe/ lfc8l), sec. 81— li’ifi— Preftuie— Cuccafor — Interest possessed by the 
caveator^ Tho proTisions of *• u-u-., .-j mj_ _ 

1881 (which correspond with t . . . ■ 

ISG^), enact that the interest ■ .... 

an interest in the estate of tl . • . * , . a : ‘ 

dispute whaterer as to the title of the decessed to the estate, hut that the person 
who wishes. to come in as the careatcr must show some interest in the estate 
derired from the deceased by inheritance or otherwise. 

Aildram Dau t.' Oopai Doss (1889) 17 CaL 48, followed. 

PiROiSHAn BntKAji e. Pestonji Mbrwakji ... ... (1910) 34 Bom. 459 

MORTGAGEE’S RIGHT TO AN ORDER FOR SALE-ZVosj/er qf, Property 
Aet {lVofiZ^2), see- GT^Usafriietunry mori^ye—PeU vayahU mthm a fixed 
penw— i'xpiry of the period^.yUrtyagee's right to an order jor tale, 

6'«cTRiNsrEBor i’BOPBBTY Act ... ... ... ... 46S 

NEGLIGENCE— O/iJdtVteay Company— Breath of statutory duty— Injury topaf 
tengers Kith armottside carriage trmioui — Contributory negligente— Contractual 
obligations.^ The fact that a door on a monog train is open is eridence, bot not 
conclnaire proof, of negligence on the part of the Railway Company. 

Where there is a statutory obligation, any breach of it which causes an 


In view of the contractual relations between Ihs parties, a Railway Company 
is not liable for injuries caused to any part of a passenger which is outside the 
carriage in which bo is traTelliug, provided that such injuries could not have 
been received bad the passenger remained inside tho carriage. 

> The application of the rule that, where there is negligence on both sides, the 

V negligence of the person who had the last chance of averting the accident is the 
efficient canso thereof, must be restricted to cases where the danger was apparent 
to both or at least one of the parties before the accident actually happened. 

Dcllabuji Sakhidas «. The G. I. P. Railway Co. ... (1909) 31 Bom. 427 

PASSENGER— Ney/ipeWtf of Bailway Company— Breach of statutory duty— ^Injury 
to passengers with arm outside carriage teindoio— Contributory negligence— 
Cmitraetiial ohNjafion. 

See CosTBIBTJTOBY BEGtIOBKCZ ... ... — 427 

PARTY To SUIT— Pfoeri'ce— Girif Procedure Coda {Act F’c/lOOS), 0. 1, r. 8— 

Suit filed by plaintiff representing hody of et editors— Application to be made 
party — .iifffiiTijj^raiion suit. 

See AD3IIK18TEATION SUIT ' ... «• ••• 
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CIVIL COURT, JURISDICTION OF—Scffuhtton SI of 1827. s«. 2i— Cjifj 
guestio'^ — Civil Court Juritdittton-^Bttil to bedcclartd Ayya of lliremath and 
to restrain defendant frotn to tilling himself 

See Regulation II or 1827 .«» ••• ...•155 

CIVIL PROCEDURE CODE (A,CT XIV OF 1882), sec. IS.-jSe* 

Copactiy of partiet— Matter substantially in Usue-^CivU^ Procedure Code 
(ArtXJVof\SS2)t aec. 133 The plaintiff in coniaoctioinritli another asd tn 

1902 lUed ■ possession of certain property, basiDg 




1902 lUed ■ ‘ possession < 

his claim ■ ■ ler P _ 

. hut the C *P®, ' ' 

and reftts . ■ ’• * ' , , ' 'i„. 

Court’s suggestion to modify his claim and be content to ask mr a 
possession as mansger, and his suit was therefore dUmissed, 1 ive years 
he filed the present suit, claiming possession as manager. 

• Seld, that his title as manager was one which might and ought to 
put forward jn the previous aoit, nod that his present claim was tne 
res judicata- * ‘ 

If a pUiutiS is suirg in a capacity in which he is a stranger to the 
which he sued in a former suit, his clHtni hns no proppt 
former soit, atid the Cird Pr.iCedur** Code (Act XIV of ItsSS) section In 

Hargovan Pisui r. Moui Habjivan *» -■ 34 ora. ^ 

CIVIL PI'OOEDDEE CODE (»€T V OP 1908). 0. 1, r. 8-P7ac((eo-S«* ^ 

Adminutraiion sutt.j wherbasuu h*.8b8i*i» filed on behalf of aiust 

ana an uioivwual meiuberof that body applies to bemsuea coaie 

show that hi# luteresia •will bo seriously pnjudiced it he is not allowe 
in. be must show that the conduct of the suit is not in proper 

action p'lejudicial to his intereet is being Uke^ by those who purport to p 

him. 

In an administration suit it is extremely undesirable that individnal 
should be added as parties unless they show some very strong 
.willingness of the applicants to bear their own costs does not cou 
the delay caused by the addition of » party and the consequcnti mere 
costs of other parties. 

Vassonji Triodmji & Co.n. EsMAiLBnsi Saivji ... (1903)34®®°** 


CONTtllRUTOBY NEGLIGENCE— TVeyWycnce qj stauway '^Contri- 

statutory dut^— Injury topassenyers toith arm outside carriage wndoie „yjpg 
B«<ory negligence— Contractual obligations } The fact that a door on a w ^ 
train IS open is evid<>sce, but not conclusive proof, of negligence on w 
the Railway Company. 

tVhere^ there is ^ statutory obligation, any breach of it which 
MCident la conclnsiTe acainst the ^fendant apart from special proof ol neg g . 
Eat the breach muat in itself be tlie cause of the accident, and the rule Q 
extend BO far as to esclnde the defence of contributory negligence. 

1 ®f the Contractual relations between the parties, a Railway 

la not uable for iojurios caused to any part of a passenger -which is outs 
Mmage m which he is travolUng, provided that such injuries could not 
neon received bad the passenger remained inside the carrisgo. 
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• Sail«as 


is:pEX« 


The npplication of the rale that, where there is ncgligonoo on both eideS, the 
n^lig?nc3 of the person who had the last chance of aTerting the accident is 
the efficient cans© thereof, muak be restricted to cases whore the danger was 
apparent to both or at least one of the parties before the accident actually 
happened. 

DutLiniiJr StKniDAs e. The G. I. p. Railwat Co. ... (lOoP) S4 Bom. 427 

DIRECTI027— Prac^iVc— TAiW party pracedure—Direetioni, refusal to givc-^ 
DUenthn.- 

Set Thibd Pabtt — M, 423 

INDIAN SUCCESSION ACT (X OP 18(>5), sec. S30 — Piohateand Adm%nistraiion 
Act {V of XiSV), see, 81 — WiU-Prohate-^Cateator — Interest possessed by the 
eaveator.l The proTisions of section 81 of the Probate and Administration Act, 
1831 (nhteh eoneapood with those of section 250 of the Indian gncceasion Act, 
18G5), enact that the interest which entitles a person to pnt in a caveat must be 
an intcrcat in the estate of the deceased person, that is, there shoidd be no 
dispute whstcEer as to the title of the deceased to the estate, bnt that the person 
who wishes, to como in as the caveator must show some interest in the estate 
derived from the decesaed b; inhentanoo or otherwise. 

Ailurain £k>»t v.* Oopal Pass (1889) 17 Cal. 48, followed. 

PiRWSHAn B'hika/i e. Pestokji Merwakji ... ... (1810) 34 Bom. 459 

MORTGAGEE’S UIGUT TO AN ORDER FOR SlL^^Transfer of Property 
^ct(7ro/l8S2),a«. 67 — payoSIe a fixed ' 
period^Expiry of the perhd^MorlyageeU right to an order for tale. 

^jcTniNsrsBor i’BOPEBTYAcT ... ...462 


yjjQTTrjwxjnp n/P. , t»— . r .t.i.t.t. j t f • 

• • ' 

Where there is a ststatory obligation, any breach of it which causes an 


^The application of the rule that, where there is negligence on both sides, the 
\ negligence of the person who had the Taat diance of averting the accident is the 
efficient cause thereof, must be restricted to cases where the danger was apparent 
to both or at least one of the parties before the accident actually happened. 

Dullabuji SaKHiDia f. The O. I. P. Eaievtay Co. ... (1909) 84 Bom. 427 

PASSENGER— Nepfiffsnce of Sailway Company-Breach of staiutori/ d»iy-^lnjury 
to passengers with arm outside forrioje irijidow— ContTihitfory n^%«ivce— 
Contractual obligation. 

See Costributobt besmobhcE ... ... ••• 437 

PARTY TO SUIT— Practice— Oieif Procedure Co^ (Act Fo/lOOS), 0.1, r. 8— 

Suit fUed by plaintiff repreienting bodg-of crediiors^Applhation to be made 
party — Administration suiU 

See Admibisiration suit - ... ... ••• 420 




tsttx. 


to restrain tlio defendant from using iho nsmo of Ayya. of Hirematli.” The 
pIsintifTB complaint wag that the dofendant had assumed a name to which the 
a 1 !* .* !*a. isaumption would enable, as it 
:t • ■ *a large number of the plaintiff’s 

•■■ ■ ‘ * s, which would otherwise hare 


Held, that it was a claim to a caalo oOice and to be entitled to perform the 
honorary ’duties of thatoQleo or to enjoy certain privilogoa and honors at the 
hands of the members o! the casto in yirtoe of that office. It was a caste question 
not coguirable by a Giril Court, 

ITeU, also, that the fact that there had bean no allegation of any specific 
damage by reason of the assumption by tho defendant of the name of Ayya of 
Hiromath, and alio the admiaaion that after all the result of the assumption 
of that name would be merely to enable some of the followers of the plaintiff to 
go OTcr to tho defendant showed that what the parties had been fighting for 
waa merely a question of dignity under the cover of a religions office. If the 
Conrt were to interfere in such cases, it would be merely assisting one party at 
tho expense of the other and compelling tho caste or the sect to follow one 
•piritufli leader in preference to another. 

OiDiOEYAt. CiSsTA ... m» ... ... (1910) 34 Bom. 455 


nES 

ee 

ac 

PJ 

ic 

dedicated 


■ . er tid)tlantialh in issue — Civil'Pro^ 

• , The plaintiff in conjunction with 

• • • defendant for possession of certam 

• • that he was owner. He sneceoded 

klheld that the -property had been 
to charity, and refused to uphold his claim as owner. The plaintiff 


Held, that his title as manager was one which might and onght to have been 
put forward in the previous suit, and that his present claim was therefore 
rtsjudteata. 

If a plaintiff is suing in a capacity in which be is a stranger to^the capacity in 
which he sued in a farmer suit, his claim has no proper connection with that 
former suit, and the Civil Procedure Code (Act XI of 1882) section 13 does 
not spply. 

HiaaoTAK Eauji e. MutJi HAJimAH ... (J90y) 84 Bom. 416 




See Costbidutobt Neoliobbce ... .m •** < 

THIED PAETT— Praciicfl— rAir^^rtyprocerfure— Direefione, refusal to yive— 
BiecreftOTi.] The general principle on which a Court will issue third parly direc- 
tions is : — 

(1) That there must bo a clear case of contribution or indemnity from the 

third party, / 

(2) that all the disputes arising out of a transaction as between the plunt^ 
and tne defendant and between tho defendant and a third party can be tried and 
settled in one suit, and 

(3) that in esses of contract and sub-contract it must appear that ^ con^ct 
between the plaintiff and the defendant has been imported into the contract 
between the defendant and the third party. 

7 
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PBRTOI). EXPIRY OP '^BSi—Tfamfer of Fropert\j Act (IF of 1882), see. Cr— 
usufructuary nortgage^Bxpxrii of the period^Mwtgagec’t right foan order 
for «aZe. , 

Sae Transfer of Propertf Act ... »,% ... 462 


PRACTICE Third party proaednre — Directionsf refusal to give—BUcretion.] The 
)iiTicipls OQ which a Court will isatte thud patty directions ia !*— 


genei^ principle c 

(11 Tliat there must he a clear case oC contribution or indemnity from the 
third patty, t 

(2) that all the deputes atiaing out of a transaction as between the plaintiff 
and the defendant and between the defendant and a third par^ can be tried 
and settled in one suit, and 


(S) that in cases of contract and Bub*contract it must appear that the contract 
between the plaintiff and the defendant has been imported into the contract 
between the defendant and the third party. 


Under the roles now in force the third party cannot be cited fio as to he bound 
by the trial of one particular qneetion which is identical as between the plaintiff 
and the defendant and as between the defendant and the third party. 


Saxttr T. France {No. 2> [18953 1 Q. B. m, followed. 
y7. & A. Osahasi & (2o. T. Chonilal HARtut & Oo. »• (1009) 31 Bo®- 


- .1 ■ . - -Civil, Procedure Axfe (Act F ^1203), 0. 3, r. &—Snit fiM i'J 
piatntijf repre«nt«!^ body of creditors— Application toie inadcparty’^Adm^ittr 


tration suit. 

See ADUiNisTRiTios aniT 


. 420 


PBOBATE—Probate and Adf«^lt♦^M^i<mAf^(re/JB8l>,s6e.8l■-Jndian<S'««f<«f» 
(^0/ 1866), See. 2bO-Trm-Frobat^Cateaior-Inferest postesred by the 


^ee. P robate and Administration Act 


. 459 


PROBATE AND ADMINISTRATION ACT (V OF 1881), bec. Bl— Indian <S>ie- 

cession A«f rT" »./ atr- ,1-'.. T.' . . ' ... rj&ssessrtt 


cession Act (AT of 18051. jec 2$C^ ir*«— Pro5ate-C'ac8Jtor-lHferejt. 

y^c eareator.l The ptoyisiona of section 5 l of the Probateand Adnnoiatrat*® 
s *’ Beclioa250of the Indian Sucwbmor 


Act, 1866), enact that the interest which entitles apersoa to put in a oaroy must 
he an mtereat in tVn j j r xv-i • 'll...... .tronld bo no 


^ an interest in the estate of the deceased person, that isjU’ere ahodd bo no 
dapnie whatoTer as to the tiUe of the deceas^ to the estate, but that the yorton 


. . .M vj.B vitMs wi mo neceaseo lo me esraie, ouy r ... 

Ir? cTctor murt nhow »omo interest in tlio-e>‘»'' 

nerivea from the deceued by inheritance or otherwiBe. 


Mhirtm Da,, y. ,,, foUowed. , 

Pinojsniti Bnutwi PneTotm Mibwaki ... Om SJ B®' 

M-S-BlUTy OF— i’rjify.ncB of B,.Ums 
«>iiidmr-Omtr,iu(ir!, a.i,hscna-Caatn,cuJ.Mi!!ation. 

Sc. CoBlniBOTOBY IlBOLloraCE _ .. ... ■" 


°F fl?. 21— Ch.le ,ac,Um—C:nl Cmrt J"’’**''',''”,".,, 


Ispur by »c»«;n 


of hi* 


^rpoiual ioiemeUt’B 


to restraia tlio defendant from uaing tho namo of “ Ajrya of Hiremath.” The 
pUmtifTa complaint waa (hat (he defendant bad osanmod a name to which the 
■ -_.i .-..-i-v. .-j »!..» -lasnmption would enable, as it 

■ ^ • large number of the plaintiff’s 

■ ■ 9, which would otherwise hare 

Ueldt that it was a claim to a caate ofliea and to be entitled to perform the 
honorary ’duties of thatofneo or to enjoy certain priviloges and honors at the 
hands of the mombera of the casto in Tirtoe of that office. It was a caste question 
not cognisable by a Civil Court 

HeU, also, that the fact that there bad bean no allegation of any specific 
damage by reason of the assumption bytho defendant of the name of Ayyaof 
Hiromatb, and also the admission that after all the result of the assumption 
of that name wonld bo merely to enable some of the followers of the plaintiff to 
go over to the defendant ahowed that what the parties bad been fighting for 
was merdy A question of dignity onder the cover of a religions offica If the 
Conrt wore to interfere in so^ cases, it would be merely assisting one party at 
the expense of the other and compelling the caste or the sect to follow one 
spiritnai leader in preference to another. 

GiDiarrAe. Bissta ... .»• ... (11)10) 34 Bom. 4^5 

HHS C * »• ‘ er »td>ilantiatlu init^e — tTipiV'Pre. 

c« / • (.<■■ » .'{ *.• ■. • r The plaintiff in conjunction with 

ac ' s , : ' ‘ • ■ defendant for possession of certain 

p] ; • * • ‘ owner. He succeeded 

ir . ' • •, I* • ilbeld that the property had been 

dedicated to chanty, and refused to uphold bis claim as owner. The plaintiff 
deebned to adopt the Coart’s saggestton to modify his claim and be content to 
ask for a decree for possession as manager, and bis suit was therefore dismissed. 

Fire years later he filed the present suit, claiming possession as manager. 

Etli, that his title as manager was one which might and ought to hare been 
pat forward in the previous salt, and that his present claim was therefore 
reajuitcatcu 

If a plaintiff is suing in a capacity in which he is a stranger to^the capacity in 
which he sued in a former snit, his dum hss no proper connection with that 
former snit, and the Civil Procedure Code (Act XIV of 1882) section 13 docs 
not apply. 

Eamovan Kamji V . Mrori Habjivan ... (J90y) S4 Bom. 416 

STATUTORY OBLIGATION, BREACH OF— IVeyfijence of Bailvay Company- 
Breach qf itaiviory duty — Jiy'ury to pasteMere loifA arm oufsirfc carnage loinaow 
'—Contrihutory negligenee—Coiitractual ooligation. 

See COBTBIBUTOBV NEaLIGBBCE .m *M 427 

THIRD PARTY — Practice — Third wriy procedure — Hireetions, refusal to give — 
DitcretionJ] The general principle on which a Court will issue third party direc- 
tions is : — 

(1) That there must be a clear case of contribution or indemnity from the 

third party, , 

(2) that all the disputes arising ont of a traneactioa as between the plaintiff 

and the defendant and between the defendant and a third party can be tried and 
settled in one snit, and < 

(3) that in cases of contract and sab-contract it must appear that Uio con^ct 
between the plaintiff and the defendant has been imported into the contract 
between the defendant and the third party, ~ 
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tho order complained of is not made the District Court which loio. 
nlono had jurisdiction. ' 

The same conclusion follows from a consideration of the words amm 
of section 2-t of the Code. The District Court ma}' withdraw 
an}- suit and try and dispose o! it. Here tho suit svjthdrawn 
was for a sum esceeclin;? the jurisdiction of tho Assistant Judge 
and he therefore could not try nnd dispose of it. He thereforo 
is not a judge of a District Court as contemplated hy the section, 
wliich must he fl Court of uniimited pecuniary jurisdiction. 

Again section 2i prov ides that for the purposes of the section 
the Courts of AS'^i-’tant Judges shall be deemed to be subordi- 
nate to District Courts hut tho opponents argument is based on 
the contention that for the purposes of the section the Court of 
the ;Usistaut Judge is part of the District Court. 

The rule must bo made absolute setting aside tho order with 
costs. 

CiUKD.\v.uiK.\.R, J. :—’l do not thiab that an Assistant Judge's 
Court can be hold to be a Di‘^trict Court or even part and parcel 
of it for the purposc<! of all snit.sand tniscellaneous applicolions. 

An Asristant Judge’s decree passed in suits is generally appeal- 
able to the District Court; probate applications nod cases arising 
under the Land Acquisition Act heard and determined by him 
have been held by tins Court to be siroilariyappealable. There- 
fore, whether the A.ssistant Judge’s Court is a District Court or 
not must depend upon the low under which that Court exercises 
jurisdiction in any given case. In the matter of the present 
application, the jurisdiction exercised was under section 24 of the 
Code of Civil Procedure, Now, itistruc that in the present case 
under the Bombay Civil Courts’ Act, section 19, the District 
Court “referred” the application for transfer made to it to the 
Assistant Judge’s Court for disposal; but a power to decide a 
case referred to it by a higher Court does not necessarily make 
the Court, to which it is referred, the equal of the former, unless 
tho ptovlAon of the law under which the case has to be decided 
confers Jurisdiction on the lower Court. Section 19 of the 
Dombay Civil Courts’ Act fs a merely enabling section, giriog 
power of reference to the District Court in respect of suits and 

B «c~l 
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IKDEX. 


, Pagj 

Under the rules now in foico the third pntiy cannot be cited bo as to be boaod 
by the trial of one particular qaestion which is identical as between the pUiatiH 
and the defendant and as between the defendant and the third party. 

Saxter v. France (No. 2) (1895] 1 Q. B. 691, followed. 

W. & A. GBanAM & Co. v. CsonitAn HsRim & Oo. ... (1909] 34 Boro. 423 

TORT— iPeyWycnce a/JRaitway Company-^Breach of stainiory dat^'~-Injury to par 
senyere loMarm ou^airfe carriage window^Contrihutory negligence— Contractual 
obligations* 

See COJITBIBUIORJ kcouobncb ... ... 

TRANSFER OF PROPERTY 'IV locov rr.., 


Mdhadoji V. Jcti (1692) l7 Bon). 425, and Krishna T. Kart (1903) 10 Boni' 

1. R. 615, explained. 

Pattasibhai Rahbhat ». Kp.isiikabhat ... ( 1910) 31 Bom. 45*3 


USU’W-r* .• .•/ :roperi2fAci[irof\m).Bie.fi- 

' » ' • ■ • ,*» • • , c fixed ptriodSxpiry of the 

^ Where ocder a .umtrocluary 

mortgage the mortgage debt is made paTOble within a fixed period, the mortg:^ 

.• p .... ... in the abjeDceof* 

. . • • . . • . eftbeTraiwfefOt 

!r • , *,“• ■ debt has lijcome 

payable, ' ' ' * * . 


Mahddaji r, Joti (1892) I? Bom. d25, and Krithna v. Bari (1908) 10 B<’«. 
L. R. 616, explained. 

Dattaubuat Rambhat v. KBisnKAunAT ... •« (1910) 34 

WILL—ProSate and .Administratien (F’^lSSl), «ec. 81— 

.Ac^ (X of 1865), sec. 250--Vrill^FrolaU-Cafeator-Interest pMseisd oy 
the caveator* 

See Probate ako ADaiuiSTBAriou Act ». '** 
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tho order complained of is not made the District Court wliich 3510. 
alone had jurisdiction. ’ 

The same conclusion follouvs from a consideration of the words Akjpi 
of section 24 of tho Code. The District Court may withdraw ^*«*^“*» 
any suit try and dispose of it- Hero tho suit withdrawn jirKcnEn” 
was /or a sum aYcaedin;? the jurisdicihs oS the Assistant Jffdgu * 

and he therefore could not try and dispose of it. He thereforo 
is not a judge of a District Court os contemplated hy the section, 
wljich must be a Court of unlimited pecuniary jurisdiction. 

Again section 24 provides that for the purposes of the section 
tho Courts of .ibssistant Judges shall be deemed to be subordi- 
nate to District Courts but the opponent’s argument is based on 
-the contention that for the purposes of the section the Court of 
the iVssistant Judge is part of tho District Court. 

The rule must bo made absolute setting aside the order with 
costa. 


Cuaxdavabkab. J. I do not think that an Assistant Judge’s 
Court can ho held to be a District Court or oven part and parcel 
of it for tlie purposes of ail suits and miscellaneous applications. 
An Assistant Judge's decree passed in suits Is generally oppeah 
able to the District Court } probate applications and cases arising 
under tho Land Acquisition Act heard and determined by him 
have been held by this Court to be similarly appealable. There- 
fore, whether the Assistant Judge’s Court is a District Court or 
not must depend upon the law under which that Court exercises 
jurisdiction in any given case. In the matter of the present 
application, the jurisdiction exercised was under section 24 of the 
Code of Civil Procedure. Now, it is true that in the present case 
under the Bombay Civil Courts' Act, section 19, tho District 
Court "referred" the application for transfer made to it to the 
Assistant Judge's Court for disposal ; but a power to decide a 
case referred to it by a higher Court does not necessarily make 
the Court, to which it is referred, the equal of the former, unless 
tho pro^uMioa of the law under which the case has to be decided 
confers jurisdiction on the lower Court. Section 19 of tho 
Bombay Civil Courts' Act is a merely enabling section, giving 
power of reference to the District Court in inspect of suits and 

B 410—1 
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miscellaneous applications, but section 21 ptescribcs the 
conditions of the jurisdiction of the District Court. The«o are 

them n-hichapplj here rcgaire 
that the Court exercising jurisdiction must he one which is 
competent, according to law, to trj- or dispose of the suit with- 
drawn from a lower Court Here the Assistant Judge’s Court, 
It IS conceded, was not so competent 

The mie must he made absolute by setting aside the order of 
the Assistant Judge and directing the Distriet Court to retake 
0 application on its fiie and dispose of it according to law. 
Rule Absolute -with costs, 

Hule miie aholute. 

G. B. R. 


ORIGINAL CIVIL. 


^ io:9. 

•^arcA i, 


jBefore Sir JBasU Scotty Kt.y Chief Justice, and 2Ir. JutUee Saiththr. 

HARGOVAK RAiUI, AppELlA^-T asd Pi.iiKnrF> r. IIUIJI 
HARTIVAN, RssroxDzsi akd DEpExciST,* 

di<tju3ic(iia-CapacUif ofpjrtiee—Matttr tulstanUatly in iVirf- 
Civtl Procedure Code {Act XIV 0/1SS2), teetion 13. 

The pUmtIff in coajunctioa -with another had in 1D02 filed a anlt against the 
♦L of certain property, baling hu claim on the nllfjptio® 

1 M *“"wae4 ia He firsl CDurt, lot He Court of App»l 

c ’ t ® property had been dedicated to charity, and refused to uphold bis 
c aim as owner. ThepUintiff declined to adopt the Court’s su^catioQ to modify 
us c .iim and be content to ask for a decree for possession as manager, and bU 
SOI Was therefore diimissed. Tive years later be filed the present suit, cLnitocng 
liossesiion as mana^r. 


'’‘i’ “ "'"•S'-- oao 'tMc 


might and ought (o bare been 
present cLvim was therefore 


wtiirtTi La ' •** ^ ® capaeily in which ho is a stranger to the capic'if n 

^ rouurch.u.hl 

not apply ^ ^ ^nwedare Code (Act XIV of 16S2)ccclion 13 docs 


• GiJgiatl .Suit X*o. 7CI o! 1P07. 

Appeal Ko. 5 j of 1005, 
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This was a suit filed by tho plaintiff for possession of certain 
premises, and for ejectment of the defendant therefrom. Tho 
facts previous to the filing of the present suit were as follows : — 

In tho year 1879 Champa, tho paternal aunt of tho plaintiff’s 
mother, and the admitted owner of the premises in question, died 
leaving a will dated the 22nd September 3S65. In a clause of 
this will sho announced her intention of making a dedication to 
charity. A few years before her death, namely in 1873, she had 
afiised an inscription upon u shrine forming part of the premises, 
purporting to dedicate it to religious uses, and appointing the 
plaintiff and his brother to be managers thereof after her own 
death- After Champa’s death, various mortgages were made on 
tho property by tho plaintiff, ond finally those charges were all 
acquired by ono ilcrwanji Cama. About the year 1900 tho 
present defcnifmt managed to obtain possession, and in 1902 the 
plaintiff as owner and Merwaojt Cama as mortgagee, filed suit 
No« 254 against him to recover possession. The first Court 
decided in the plaintiff’s favour. On appeal by tho defendant, 
the Appeal Court went into the question of the dedication to 
charity, and held that Champa bad intended to dedicate this 
property and bad given valid effect to that intention. Under 
these circumstances they refused to uphold the plaintiff’s title 
as owner, but suggested that he should modify his claim and ask 
for a decree as manager. On the plaintiff declining to do this, 
the decree was reversed and the suit dismissed with costs. 

After a lapse of five years the plaintiff filed the present suit, 
claiming possession as manager. The defendant in bis written 
statement set up {inter alia) the plea of res /udicata, and 
lit. Justice Russell, before whom the case was beard, decided 
this preliminary point in his favour and dismissed the suit, 

Tho plaintiff appealed. 

Chitre (with Desai) for tho appellant -Section 18 of the old 
Code of Civil Procedure, under which this point was decided, 
must be considered in conjunction with sections 42 and 43 which 
lay down that a plaintiff must includo the whole of the claim 
^Yhich he is entitled to make in respect of tho cause of action. 
But ho need not Join distinct causes of action; and in the present 
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case the two claims os owner and os manager are not sach as 
ought to be joined : see 'Ramasvsami Ayyar v. VytMnatha 
and BahajiraG v. ZarmanSaA^., 

Explanation II to section 13 only applies where the relief 
claimed in the former suit was identical with that claimed ia the 
subsequent suit : see Sarhir.it Ahu Total AldvX Wahtl v. Baham’i 
Bttksh^K ■ 

Interarity (with Baihei) for the respondent The claim made 
by the plaintiff in this suit ought to have been put forward in 
the former suit : see Guddappa v. Tirl-appaS*^. 

Scott, C. J. : — The question in this case is whether the 
plaintiff is entitled to maintain ' this suit, having regard to the 
proceedings in a previous suit instituted by him in the year 1902. 
In that year he died suit No. 2*54 against certain persons whom 
he alleged to be in possession of a room used as a temple m a 
house which was his property. In the plaint he did not set out 
his title to the property and; as appeared in the course of the 
trial, he had avoided stating circumstauees which raised a question 
03 to whether the whole property was not the subject of a w i* 
gious trust. He succeeded in the first Court in getting a dwreo 
for ejectment against the defendants with respect to the room 
used aa a temple. In the Court of Appeal it was held 
house was impressed with a religious trust and his only ^ 
claim must be based upon his right as manager. He was i 
offered an opportunity of altering his case so as to base 
his tight as manager under the will of the person who csto ^ u c 
the trust. That oKer was however, refused and the suit^^a^ 
dismissed. He has now filed this suit alleging what he ou^ i 
to have alleged in the first suit, the will of Champa '' o 
established the trust, and relying upon a passage in that 
to show that he is entitled as manager to eject the defeodao ^ 
ihanager from the room used as a temple and to get an accou 
from the defendant of the profits and emoluments which he 
received os manager. 

. (1) (1003) 20 ilad. 7C0. - 
U) (iron 23 Horn. 215.. 


13) (199C)2iC4l.83: 
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Now whether ho can maintain this suit in the face o£ the pro- 
visions of section of ‘ihcCivii Procedure Code of 1882 depends 
upon the question whether he is now suing in a capacity in 
which he is a stranger to the capacity in which be sued in the 
former suit. If he is not so suing, then the claim which ho is 
now putting forward is a claim whidi might and ought to have 
been put forward in the previous suit. If he is so suing, ihen it 
is a claim which has no proper connection with the picvious suit. 
That is the conclusion to be drawn from the two most 
recent Bombay eases which have been relied upon in argument^ 
namely, Guddaj)pa v, Tirkappa^^^ and Sabajirao v, Zaxmandat^^K 
It has been argued by Mr. Chitre, in his excellent argument, 
that in this case the plaintiff really sues on behalf of the temple 
and therefore, on the authority of the case last referred 
to, ho must bo taken as suing as a stranger to the interest in 
which he sued in the 6rst suit. It is, however, pointed out by 
Sir Lawrence Jenkins in that case that in connection with the 
property of a Math there arc two distinct classes of suits: those 
in which the manager seeks to enforce his private and personal 
lights, and those in which ho seeks to vindicate the rights of 
the Math. 

Now this is clearly a ease in which the manager seeks 
to assert his tight to bo a manager against another person 
who claims the right to manage. He is not seeking to vindicate 
the rights of the Math against a stranger to the temple who U 
improperly using the property of the endowment, He is therefore 
asserting a purely personal right in his own personal interest and 
it is a tight which, ’in my opinion, might and ought to have been 
put forward in the previous suit. As remarked by Mr, Justice 
"West in QirdAar Jilanordas v. Dayahhai Kahhhai'^^^ the cases 
show that all the grounds relied on by the plaintiff and so 
connected together as to be properly. tbo subject of a single 
investigation ought to be brought forward together. Both in this 
case and in the previous case, the investigation would be concern- 
ed with the terms of Champa's will and the inscription on the 

(0 (loco) 23 Bom. 180. W U003) £8 Bom. 210. 

(3)'(18S2) 8 Bom. 174 at p, ISO. 
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property which she dedicated to religious purposes- The whole 
matter might have been decided in one single investigation and 
therefore we are of opinion that Mr. Justice liussell was right io 
holding that this suit is not maintainable. 

We, therefore, dismiss the appeal with costs, 

Apjieal cVistnisted, 

Attorneys for the appellant: Messrs. Captain and TaiHpa. 

Attorneys for the respondent : Messrs. Bhaishanhar, Kan^a 
GirdhaTlaU 

K.McI.K. 
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JBtfore Justice Bavar. 

VA6SONJI TBIODMJI -SB Co., rui-xlirrs, r. ESMAttBnAI 
SHIVJI .\2Jn oTflxea, D£rEJrpAi'’Ts. 

I.Y EE 31AI10MEDBHAI ALLAHAEHIA NAh'Jh* ^ 
Fracdce^Chil Procedure Code (Act Yofl00S)O. 1, r. 

/Aatniiff repretenitng Body creditors— JppUcation to le oiode 9 

Administration suit. 

"iVhere « salt has been 61ed on belinlf of n tody of porsona ^ indM 
member of that body applies to be made a party, be mnst show Ibt ^ 
interests will bo serionsly prejudiced if be is not aliov'cd to come b>* ® 

show that the conduct of the suit not iu proper bauds, or that 
prejadicial to big interest is being taken by those who purport to represent 

In an administration suit it 13 citremely undesirablo thatindiTidoaleredit ^ 
should be added as parliea unless they show some very etrong 
The wiilingaess of the applicants to bear their own costs does not 
balance the delay caused by the addition of ft party and the coosequeut in 
in the costs of other parties- 

This matter came before Mr. Justice Davarin 
a summons laUen out by tbo applicant, Mahomcdbhfti 
Isanji, to show cause w’hy he should not be made a parly- 
facts appear sufluciently from the Judgment. 

PaJslal, lor the plaintiffs, JinnaA for the 1st nnd 
Jefendonts, JarJtnc for the 3td and 4lh defendants nppcarc'' 
show cause. " 


*SBHy.».43r of 1909. 
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BahaSujji appeared for tlio applicant in support of tho 
summons. 

Bavae, J. This suit has becn6Ied by Vassonji Tricumji and 
Co., a firm, on behalf of thcroselrcs and other creditors of the 
estate of the deceased Ebrahiinbhai Hassacibhai against tho 
executors, tho iividow and the daughter of the deceased, for tho 
administration of his estate. Tho applicant, one of the creditors 
of the deceased, desires to bo added os a party. There is no 
doubt that under 0. 1, rule S, sub>rule 2, he is entitled to apply 
and the Court has a discretion, if it thinks fit, to add him as a 
party. The principles on svhich one of a body on whose behalf 
a suit has already been filed can claim with some show of justice 
to be added as a party are well defined. He must show that bis ' 
interests will be seriously afiected to his prejudice if he is not * 
allowed to come in. He roust show that the conduct of the suit 
is not in proper hands or that action is being taken by tbe parties, 
who purport to represent him, in •some way which is prejudicial 
to his interests. In an administration suit it is extremely 
undesirable that indlridual creditors should be added as parties 
unless they show some very strong reason indeed that the person 
who has filed the suit on their behalf is not condDcting it in tbe 
proper way. In an admiaistration snit all that has to be done is 
for the Court to supervise the realisation of the estate, to direct 
that accounts be taken, and to direct bow the assets are to be 
distribated amongst tbe creditors and parlies, interested in the 
residue. So an administration suit diflers in its constitution 
very materially from those suits reference to which has been 
made by ilr. Babadurji. Xo doubt tbe applicant has stated that 
he is coming in at his own risk and that he is willing to bear all 
the costs, bat that does not cover the whole ground. In the first 
place there roast be considerable delay caused by another party 
coming into the suit, and there will be many items of costs 
which have to be incurred by the other parties, if the applicant 
is added as a party, which they will never be able to recover. 
Bat apart from that, after reading tbe afiiJavits and specially 
the affidavit on which the summons was obtained, I can find no 
ground whatever for any suggestion that the estate of the 
deceased is not being properly administered by tbe Court or that 
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tho interests of tho applicant are in any way bein^ prejudiced. 
At his instance an officer of the Court was appointed one olthe 
joint receivers and he relies on the fact that when the appHcatioa 
was made for the appointment of receivers it was suggested that 
one of the esecuiors should be appointed receiver together with 
tho plaintiff. There was nothing wrong in that. It was only 
• desired to save costs. Plaintifls area well known 6rm and as a 
largo amount is due to them it is to their interest to realize the 
estate in the most advantageous waj’, Tho executors areaho 
rospcctablo people and there is no suggestion that they will in 
any way neglect tho interests of the estate or of the creditor'!. 

The result of the application being granted by -me would be 
that the final decision of the suit would be delayed, the applicant 
would be able to intervene in every proceeding, the costs would 
be largely increased, and eventually the interests of tho gcncjal 
body of the creditors and residuarles "would be very much 
prejudiced, I do not want to prejudice the applicant. He may 
make an application in future if be can sliow good grounds that 
his interests are being injured in any way. On the present 
application I can see no reason to say that the estate of tho 
deceased is not being properly administered. When the 
administration decree is passed, there will be the usual direction 
for accounts, creditors w'ill be asked to file their claims hi the 
Commissioner's office, and Ibey can take part in the proceedings 
there. As regards tho realization of.the assets, I ani sure that 
is in perfectly safe hands. If the applicant can make out a case 
in the future, he is at liberty to apply again. 

Summons will be dismissed with costs. 


Sinr.mm (Usmissi^> 

Attorneys for the applicant : — Messrs. Cajilatn nml 
Attorneys for the plaintiffs and the Island 2nd defendants.— _ 
Jfessrs. MaiuUai, J«mietram and Madan. 

Attorneys for the 3rd and 4th defendants r-JIcssr?. 
and Co. 


K. Met. 
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■ Heforc ifr, J'mtice llacUod, 

& A. AND Co. (PtAiKTiFra) ». OHUNILAL 1909, 

Ain> Co. (DBrs:?OAVrs) • 24. 

Fratliet^Third party proeedurt—Dtrtelions, rtfusal io ffite^Diteretion, 

Tte general ptinelplo Ou vlneH a Conrl will issne third party directions is 

(1) That there be a clear caso of coQtribntioa or indemnity from the 
third party, 

(3) that all the dispnlcs arising ont of a trac<!action ns between the plaintiff 
and tho defendant and hetwoen the defendant and a third party can he tried 
and settled in one euit, and 

(3) that in cues of contract and anb-contioct it mnat appear that the contract 
between the plaintiff and tho defendant has been imported into the contract 
between the defendant and tho third party. 

Cnder the rules now in force the third party oannot be cited so as to be bound 
by the trial of one pacticnlar qnestton which is identical as between the plaintiff 
and the defendant and aa between the defendant and the third party, 

Saiiar v. /Vance (tVo. 2) (i) followed. 

Ox 80tb January ItlOS the pUmtifts entered into a contract 
with the defendants under tho terms of which the latter agreed 
to purchase 50,000 ton.s of coal, and to take delivery thereof in 
10 monthly shipments of 5,000 tons each. This original contract 
was subsequently slightly varied, but the variation was im. 
material. 

The first shipment (of 5,080 tons) arrived in Bombay on 16th 
January 1909, and a delivery order was duly tendered by the 
plaintiffs to the defendants. Thelaltet handed the delivery order 
over to Messrs. Karaka and Co., with whom they were under a 
contract, and this firm look delivery of 400 tons. The balance 
of the cargo was re-sold by the plaintiffs at tho defendants’ risk, 
and vras in fact ultimately bought by the defendants. The plaint- 
iffs then sued tho defendants for the price of the 400 tons of 
which delivery bad been token, and for damages for the loss in- 
curred by the refusal to take delivery of the balance. 

• 8a« Xo. 3S9 of 1009. 
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Tho dcfendnnt-s thereupon obtained an order for the issue of a 
third party notice to Messrs. Karahn and Co., and, after duly 
serving tho same, took out a eummons for third party directions, 

Cohen for tho plaintiffs submitted to tbo order of the Court. 

Jnrdhie for tho third parties showed cause t— 

This isnotacaae for third parly directions. VTc are not aware 
of tho terms of tho contract of SOtli January 1908 between the 
plaintiffs and tho defendants, nor of their arrangements with re- 
gard to hunkering. No question of contribution or indemnity 
arises. Our contract with the defendants was wholly distinct, ori- 
ginating in and continuing generally from an arrangement made in 
Novomher 1903 with regard to tho hunkering of S. S, Singapore. 
Wohavo disputes with the defendants, hut they have nothing to 
do with tho plaintifis, and cannot be disposed of in this suit. 

Tho defendants can givo evidence of the quality of the coal 
hotter than wo can, as they bought nil but 409 tons. 

Counsel cited the following cases j SjxIUt v, Sttafn 
I^avigation Co, (‘b and Baxter v, France (iVo. fS) 

JRolertton for tho defendants in support of the summonsJ*^ 

Messrs. Karaka and Co. bad knowledge of the contract of 30th 

January 1908, and by their subsequent agreement with us— which 

was not in the same terms as tho original agrceinent with regard 
to S. S. Singapore, as they allege,- — clearly became liable to io" 
demnify us. If this suit does not dispose of all questions between 
tho third parlies and us, it will at least dispose of all that arise 
out of this transaction. Specially important is the question of 
the quality of the coal, and the evidence of tho third parties 
necessary on this point. Finaliy, the plaintifFs themselves have 
no objection to tho third parlios-being brought in. 

Macleod, J.— The plaintiffs have filed this suit against the 
defendants to recover damages suffered by them in consequence 
of tho defendants not taking proper delivery of a cargo of cools 
as they were bound to do under a contract made between tho 
plaintife and defendants on the 30th January 190S. 


W (1881) 13 Q.B.n.OC. 


(2) [1695] 1 Q. n. 691. 
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The plaintiff, s saj that hy that ngrccnicnt the defendants ogreed 
to purchase from the plaintilTs 50,000 tons of coals, shipment Jan- 
-uaiy to May and August to December 1900, 6,000 tons monthly. 

I am told this agreement has been altered so as to extend the 
time to deliverj’ of 25,000 tons in 19(K) and 25,000 tons in 1910. 
But that is not material for the purpose of the summons. 

On the 16th. January 1909, the plaintiffs gave notice to the " 
defendants that the S. S. Blake had arrived in harbour with a 
cargo of 5fiS0 tons of coal ; and tendered a delivery order in 
pursuance of the above mentioned agreement. 

Delivery was taken of only 400 tons by the defendants or 
their assigns and the balance of the cargo ^vas sold at the 
defendants* risk. Hence the suit. 

On the 25th day of May, the dofcudnnts obtained an order 
for the issue of a third party notice to Messrs. J. P. and B, F, 
Karaka, partners in the firm of Messrs. J. F. Karaka & Co. 

The third party notice was issued on the 26th May, Messrs. 
Karaka filed their appearance on 31st May. 

On the 7th June the defendants took ont a summons for third 
party directions. At the argument of the summons before mo 
the plaintiffs adopted a purely neutral altitude j they did not 
allege that they would be in any way prejudiced or embarrassed 
by the introduction of the third parties into the suit, 

Messrs. Karaka and Co. strongly objected to any directions 
being given on the summons. 

Very lengthy affidavits have been filed but the main dispute 
between the defendants and the third parties appears to be that 
while the defendants set up a contract between them and the 
third parties whereby the third parties agreed to buy from the 
defendants the coals of which the defendants were under contiacfc 
with the plaintiffs io take delivery in 1D09, the third party deny 
that any such contract had been made between them and the 
defendants and assert that the contract which did exist between 
them and the defendants was of quite a different nature. Tiro 
general principle on which a Court will issue third party direc- 
tions seems to bo (I) that there must bo a clear case of contribu- 
tion Or indemnity from the third parly, (2) that olI*thc disputes 
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arising out of a tronsaclion ns between the plaintiffs and the 
defcndnnLs and between the defendants and a third party can be 
tried and settled in one action, and (3) that in eases of contract 
and sub'Contract it must appear that the contract between the 
plainiiff and the defendant has been imported into the contract 
between the defendant and the third party. In this case if 
directions ate given there must be a prcliiainary issue triedas 
regards the terms of tho contract or contracts which esisted 
between tha defendants and tho third parties. Until that has 
been decided it is'irapossiblc to say whether the contract between 
the plaintiffs and the defendants has been imported into a con« 
tract between the defendants and tlie third parties, This alone 
Would he sufficient reason for the Court declining to give direc- 
tions, But even if there was a clear ease of indemnity, I am satis- 
fied that all the disputes between tho defendants and the third 

party could not be jointly determined in this action 

JVfr«ctf(A'b.5) It has been urged by the defendants that there 
is one question which is common as between the plaintiffs and the 
defendants and as between the defendants and Jlessrs. haroka 
and Oo., namely, the quality of the coal which arrived in the S. S. 
Blake and that if this were so, it was most undesirable that this 
same question should have to be decided twice over in different 
suite. It^was further urged that Jlessrs. Koraka and Oo. knew 
all about the quality of the coal ex S. S. Blake as they had taken 
delivery of some of it and the defendants had only passed on to 
them the delivery order from the plaintiffs. The answer to this 
is that as the defendants themselves bought all the coal es 
S. S. Blake except the 400 tons taken delivery of by Messrs. 
Karaka and Co,, they are in a better position to lead evidence 
as to itg quality than Atessrs. Earaka and Co. In Englaa 

before 1883 if there was one question in the action, identical W 

between the plaintiff and the defendant and as between ihe 
defendant and the third party, the third party could have been 
cited so that he could he bound by the trial of that patticukr 

question, hut that can no longer be done under the rules now in 

force, however desirable it might be, and tho rules of tho HiS« 
Court arc practically the same as the English rules. 

P) [18961 1 Q* 
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In my opiuion, this is clearly a case in which the Court should 1909 . 
exercise its discretion in refusing to give third party directions. w, & a. 
The summons is discharged and the third parties mustbedis- 
missed from tho action. The defendants must pay the costs of 
the third parties and tho plaintitFs, *Habil^ 

Altorney.s for plaintiffs : Messrs, Cratgit, Lynch ij* Oicen. * 

Attorneys for defendants t Messrs. Zilllc Co. , 

Attorneys for third parties : Messrs. Thahtrdai Co. 

K.JIcI. K. 


ORIGINAL CIVIL. 


Before 3tr. Jtuliee Beaman. 

DULLABIIJI SAKIUDAS SA^'OHANI, ruiwtirr, v. TUB GREAT iwO. 

INDIAN PENINSULA RAILWAY COMPANY, DrrENW»Ta.» Juyuti iS. 

. ANNA RANU, PtAiKTirr, v. THE GREAT INDIAN PENINSULA 
lUILWAY COJrPANY, D£ria«>ijrrs.t 
ytgligtne* of Bailieay Comyany-^Breach of tlalvAory JryVri/ to 
itUli arm outtide carriage vindoic—ContnWtort/ negliytnct'^ 

Contraetual olUyaiioiu. 

Tlic fact tliat a door on a tnoriog train is open b evidence, hul not condo* 
eivc proof, of negligence on the part of tho Railway Company, 

Where there is a itatotoiy obligation, any breach ol it ■which canscs an 
accident is coaclosiTO against the defendant apart from special proof of 
negligence. Dot tho breach most in itself bo the canso of the accidont, and 
the rule docs not extend >o far as to cicludo the defcnco of contributory 
negiigonco. 

In view of Ibc contractual relations between tho parties, a Railway Company 
b not lublo for injuries caused to any part of a passenger which la outside 
the cartiago in which he b travelling, provided that finch injuries could not 
have been received had tho passenger remained inside tho carriage. 

The application of the rule that, where there b negligence on both sides, the 
Negligence of the penon who had tho last chance of a'verting tho accident is 
tho efilcicut cause thereof, must be leslricted to cases where tho danger was 
apparent to both or at least one of the parties before tho accident actually 
happened. 

• Original Suit No. 706 of 1903* t Original Enit No. 7C1 of 1903. 
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arising out of a transaction as between the plaintiffs and the 
defendants and between the defendants and a third party can be 
tried and settled in one action, and (3) that in cases of contract 
and sub-contract it must appear that the contract between tlie 
plaintiff and the defendant has been imported into the contract 
between the defendant and the third party. In this case if 
directions are given there must be a preliminary issue tried as 
regards the terms of the contract or contracts which existed 
between the defendants and the third parties. Until that has 
been decided it is’impossible to say whether the contract between 
the plaintiffs and the defendants has been imported into a con» 
tract between the defendants and the third parties, This alone 
would be sufficient reason for the Court declining to give direc- 
tions. But even if there was a clear case of indemnity, I am satis- 
fied that all the disputes between the defendants and the third 
patty could not be jointly determined in this action ; v. 

Franee{Ii^o.8) It has been urged by the defendants that there 
is one question which is common as between the plaintiffs and the 
defendants and as between the defendants and Messrs. Karaka 
and Co.j namely, the quality of the coal which arrived in the S. S. 
Blake and that if this were so, it was most undesirable that this 
same question should have to be decided twice over in different 
suits. It'was farther urged that Messrs. Karaka and Co. knew 
all about tho quality of the coal ex S. S. Blake as they had taken 
delivery of some of it and the defendants had only passed on to 
them the delivery order from the plaintiffs. The answer to this 
is that as the defendants themselves bought all the coal ex- 
S. S. Blake except the 400 tons taken delivery of by Jlessrs. 
Karaka and Co., they arc in o better position to lead evidence 
as to its quality than Messrs. Karaka and Co. In England 
before 1883 if there was one question in the action, identical as 
between the plaintiff and the defendant and as between the 
defendant and the third party, the third party could have been 
cited so that ho could be bound by the trial of that particular 
question, hut that can no longer be done under the rules now in 
force, however desirable it might be, and the rules of tho High 
Court arc practically the same as the English rules. 

0)p8963lQ. B. 691. 
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In rnvoritison, II115 is dearly a. ease in tviitdi the Court should 
rxcrcisc its discretion inrtfusinglo give th ini party dircctiong. 
The stnnmons is discharged nnd the third parties must be dis- 
missed from the action. The defendants must pay the costs of 
the third parties and the plaintiirs. 

Attorneys for plainliH’s : Messrs. Cf«i»y<V, Lynch Oiren. 
Attorneys for defendants : Messrs. .5* 

Allomeys for third parties : Messre. Thaittrdat Co, 

K. Mel. K. 
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2lr/'crt ^tr. J«fW Dtaman, 

DUr.LAllIlJl SAKIIIDAS bAXUHAKI, PaisTirr, r. TUB OUEAT im 
IKUIAX rK.NlNSULA ItAlLWAY COMPANY, DrrESWais.* JnjutfSS. 

AN.VA ni.VU, PtAtJairr, f. TUB GREAT LVOLIN PENIXSlTLA 
lUIUVAY COirPAKY, DErE»DAXT8.t 
yfgHjtKei cf Jiailicoy CVmj'tffly— HrweA <>f $lalutory rfafy— Iiy'iiry lo 
yattfuytrt tsilh arcs ctUtit carriole vindoK^CcntnluUr^ rf;f^fnec— 

Coafroe/vel olliyaiioMt, 

T}«: faet Uut a door on • Morirg tmlo ia open ia fridpoea, bnt rot concln* 
ihc proof, of jirgllgcnre on the part of lh« lUilirsy Company. 

AVlicro there ii a lUtnioiy olHgalioD, any breach of it Tvbich causes an 
accident is concloairo against Ibc defendant apart from special proof of - 
negligence. Int tbe broach xntut ia itself bo the caaso of tho accident, and 
the mlc does not extend ro far as to exclude tbe defence of contributory 
negligence. 

In view of the conlnictual relations between tbo parties, a Railway Company 
is not liable for injurifs caused to any part of a passenger which la outside 
the carriogo {□ which be is travelling, provided that each injuries could not 
have bocu received had tho passenger remained inside tho carriage. 

Tbe application of tbo mle that, where there fa negbgenco on both sides, lio 
negligfncc of the person who bad tbe last cbanco of averting tbo accident is 
the efllclcnt cause thereof, must be restricted to eases whero tie danger was 
apparent to both or at least cno of tho parties before tbo accident nctualiy 
happened, 

? Original Suit No. 70C of lOOS. . t On'gual Suit No. 7«1 of N»5. 
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These two suits arose out of the same incident. The plaintiffs 
were passengers in an up local train of the defendant Company, 
proceeding from Mazagaon to Masjid. At a point just before 
Masjid, a down mail train passed, with the door of one of its 
compartments open and swinging. The door caught the arms 
of the plaintiffs which were projecting slightly outside the 
carriage windows and inflicted severe injuries. > As a result 
these two suits were filed against the Company for damages, 
and, as they involved the same points of law and of fact, were 
consolidated and heard together. 

The plaintiff charged the defendant Company with negligence 
in allowing the door to swing open and further in having in- 
fringed the statutory regulations with regard to the dimensions 
of carriages and of the open way between tbe tracks. 

The defendant Company denied negligence, and alleged that 
the accident was due solely to the negligence of the plaintiffs 
in putting their arms outside the windows in spite of notices to 
the contrary, and relied alternatively on the plea of contri- 
butory negligence. 

It was agreed that the question of liability should first be 
decided, and that, if necessary, the question of damages should 
be considered afterwards. 

Bajiiista (with Josht) for the plaintiff in the first suit, and 
(with Kajiji) for the plaintiff in the second suit : — 

The open door is evidence of negligence : Gee v. Metro^iolitan 
liaihca^ Com.^any^^\ Bromley v. The 0. 1, V> Hallway Company^^), 
The guard neglected his duty. See the general rules publish- 
ed by Government under section 47 of the Indian Kailwaya Act, 
and also the Traffic Instructions Book of tbe G. I. P. Railway. 

The Company has in addition infringed the standard di- 
mensions. The -width of the carriages is too great, while the 
space between the tracks is too small. 

In the case of a breach of a statutory duty, the defendant is 
liable without further proof of negligence : David v. Britannic 
Merthyr Coal Company^, 

.0) (1873) L. E. 8 Q. B. 16i. C) (1890) 24 Bom. 1. 

(3) (1909) 2 K. B. 116. 
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Tlic pOMtion of the windon-s U such that n person in tho 
plaintiffs seal naturally puts his nrm out. 

Tlic notices forbidding leaning out of the windows were in 
English, ft language which very few 3rd class passengers 
can read. Tlie defendant Company knew tlio notices were 
disreganlcd. Since the accident, an additional bar had been put 
on Ibc windows. 

liolertton (Stransaan, Advocatc-Qcncral, with him) for tho 
defendant Company:— 

The plaintifTs look the risk tlieinsclvcs. It would ho ft serious 
rcsponslhilil}* for the Company to have to look after passengers 
and prevent them loaning out of windows. All tlie eases show 
that a Company docs not insure its passengers, hut is bound only 
to take reasonable care for their safety, and that only wlien 
they remain inside the carriage : SSm^n v. London General 
Onvilnt TJate v. London General Omnilut CoP, Pirte v, 
Caledonian Jlailtea^^^K See also Beven on Negligence, p. D8S, 

Tho leading case on tho general responsibility of railway com- 
panie.s is Tleadhead v. Midland Ratltea^ Comjpnn^^K See also 
Tiie T.nii Indian Railteay Cot/ijjany v. Kalidat Iilul-erji^^\ and 
Unntcn v, Laneathire and Yorlahire ItailKa^ Company^'^* 

If tho plaintiffs had remained wholly inside the carriage, tho 
accident could not have happened. This is therefore most 
apparent contributory negligence. 

As regards standard measurements, wo bad permission to 
increase the svidlh of carriages. There is no connection between 
tho width of the space betsveen the tracks and tho width of 
carriages. 

Tho placing of an additional bar on tho windows after tho 
accident is no evidence of negligence. JIari v. Laneaahire and 
Yorlthire Railtcay Company^’’^, 

Evidence shows that tho guard did actually lock tho door, so 
that tho presumption of negligence is rebutted. 

(1) (1007) 23 T.L. R. 403. (4) (1809) L. R. 4 Q, B. 370. 

(2) (1907) 23 T. L.R. OIC. (5) (1901) 23C.U, 401. 

(3) [12073 ITBcttlo, 1103. (0) (1872) 20 W. E.297. 

(7) (1609) 21 U T.'N, P. 201, 
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There is no case similar to this in England, but in America 
the case of Todd v. Old Colony, elc., Bailroad in the 

ilassachusetts Court is wholly in my favour. • ' 

Baplhia in reply 

True the Railway Company docs not insure, but it must exercise 
great care. It is liable for the smallest negligence, though not 
for unforeseen accidents, for the degree of care to bo taken, see 
Macnamara on Carriers, p. 577, and Beven on Negligence, p. 83. 

This case is of course distinguishable from 2IcCawley v. 
Furness Uailtoay see also Thatcher v* Great Western 

Failicay Company^^K 

With reference to the standard dimensions, the Company 
ought to have widened the centre way of the track before 
building wider carriages. The circulars relied on os sanctioning 
the increased width of carriages do not really do so, as the centre 
way was not widened in proportion, The Company's construc- 
tion of the circulars leads to absurdity, 

Beaman, J.— These are two consolidated suits by two third- 
class passengers, on the defendant Company's train, for damages. 
The plaintiffs complain of injuries received and attribute them 
to the defendants’ negligence. The defendants deny negligence 
in fact and further plead that, if there was negligence on their 
part, there was contributory negligence on the plaintiffs' part 
disentitling them to recover. 

The facts, which are virtually undisputed, are, that the plaint- 
iffs were travelling by the 1-30 local up train from Alatunga to 
Mosjid on the 22nd March 1908. A short way before Masjid 
station, between Mazogaon and Masjid, the down Nagpur mail 
passed at high speed. A door of one of the compartments on 
that train was open and ’swinging. It caught the projecting 
limbs of the plaintiffs inflicting very serious injuries. The first 
question I am to deddo is the question of liability. As to the 
second plaintiff, the defendant contends that he had opened the 
door and was standing with his arm on the outside sill. About 
he position of the first plaintiff, there is virtually no dispute. 


0) 59 Maw, 507. 

W (1893)lOT.Ii. 


P) (3872; I., ir. 8 Q. B. 57. 
R. 13. 
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Ho vra<5 sitlln" wUIj liU Kick to the engine, on n window seat, 
with his nrm renting on llie ^ilL The upper part of the nrm 

naluralh* projected ft llllle, and jusl before the accident ho was 
turning to the window to ypit, which rafty have caused tho arm 0 . Lp. 
to project ft little further. But whether it wtw five or seven 
inches oul.'idc tho window nppcArs tome to be of no consequence, 

.The second plaintiff makes ft like case for himself. And again 
the extent to which the limb wasouUidc the window seems un- 
important; though it might bo important for tho defendant to 
show that he had opcne<l the door while tho train was on tho 
track and not in A station, and co voluntarily exposed himself 
to an unusual risk, 

Tlie defendant Company denies, first, that it was in any way 
guilty of negligence. 1 hsd better, therefore, deal with that 
contenlion. If it l)C foued in (he defendant’s favour, there is an 
end of the case. Tlic defendant allcgc-n that before tho Kagpur 
down mail left Victoria Terminus tho guard in charge of tho 
train went down its whole length closing tho doors. It is to bo 
observed that while the train lay ftt the platform tho doors on 
the platform side were the doors whicli bceamo the off*sldo 
doors as soon as the train wfts on tho open track. There is n 
statutory obligation on the Company to close all doors. This 
they say they did. Tlicy go fnrthcr and point to their own rules 
by which guards are ordered not only to close but lock nil doors 
on the off-.sidc. Kinsley, the guoni in charge of tho mail, sweam 
that ho entered tho carriage to which the door which caused 
the injuries belongs. It was ft compartment reserved for ladies. 

It wfts unoccupied. Accordingly, ho swears that ho put tho 
shutters up, got out, closed and locked tho door. Ho remem- 
bers having done this distinctly. Munro, tho rear guard, 

Kinsley*8 subordinate, corroborates him. He swears that he saw 
Kinsley going down tho train closing and locking tho doors. 

Dr. Fcnseca, a passenger by tho troin, has also been called to 
swear to this. But I cannot attach much value to his evidence, 

It is quite possible that he may Imvo seen Kinsloy closing some 
doors and yet not have seen him close this doox’. This ovidcnco 
shows that all tho off'sido doors were closed and locked in three 
minutes or so before tho train started, J confess it acems to me 
P41G~3 
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a little doubtful whether that w'ould prove conclusively that the 
doors were all closed and locked when the train started.^ Cer- 
tainly it would not in England, where belated passengers seek 
to enter trains up to the last moment, and railway officials may 
open doors that have been closed to let them in, and forget to close 
and lock them again. In the particular case, however, there were 
no lady passengers and the compartment was, in fact, empty. 
It is still possible that after Kinsley closed and locked the door, 
assuming that he did, some passengers got a member of the 
platform staff to open it for him, and then finding it was a lady ^s 
reserved compartment, rushed off, and so the door got left open. 
The alternative suggestion that a passenger with a railway key 
came up, opened the door, and left it open seems to me too 
improbable. The truth appears tome to lie between two pos- 
sibilities neither of which is highly improbable. The first is that 
Kinsley is mistaken, and thought ho had closed and locked this 
door, but had not. The other is that, after he had done so, some 
member of the railway staff opened the door and forgot to close it. 
In either case, there would be evidence of negligence to go to a 
Jury. The fact that a door on a moving train is open, is evi- 
dence of negligence on the part of the Company: Qee v. Meiro- 
jjoliinn Hailtoay Company '^'^ ; BichiMls w Gnat JCaHem 
Haihoay Company^^^. Evidence only, bo it observed, is not 
necessarily a conclusive proof. And a very great Judge doubted 
whether the fact alone ought to be even evidence of negligence. 
Taking that, however, to bo settled as matter of law, I should 
find on this point that there was negligence on the part of the 
Company in respect of the open door on carriage 1846 of the 
Nagpur down moil. Eor, whether Kinsley forgot or omitted to 
close and lock tho door, or whether another servant of the 
Company opened H after Kinsley had locked it and forgot to 
close it, I apprehend that the Company would bo equally affected 
with negligence. It is not alleged by tho plaintiffs that there 
was any defect in the lock or catch of the door, so that once it 
was closed and locked it could not possibly have opened of itself 
And it is not tho Company's enso that any ono unaiithoi-izedly 
opened it after the troin Iiod left Victoria Terminus, I do not 
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ncccpt llic ^•ug;;c^l^on that nny one die! so unaulliori<:cdIy by the 
use of n private railway key in llio three minutes which 
• intervened between Kindey liaving, as he swears, closed and 
iocfccd the door and the train starting. 

That, then, m«*t be taken to be my first finding of fact upon 
11)0 c>idt nee. 2 do rot wi^li to reflect in any svay upon the 
honesty of either Kindey or Munro. But it is plain tliat Kindey 
was bound to swtar wlmt he did, and it is Quito possible tliat ho 
m.iy have sworn the IruHi.jostas it isquitc possible tliathc may 
have been n.Ulakcn, without shaking my conclusion. As to 
Hunro, 1 have no doubt that he has told the truth to the limit 
of his knowledge and belief. 

I will now deal with the next question of law which has given 
Ti«c to n great deni of agrumcnl and ininutc analysi.s of measure- 
ments. Briefly, I take the rule of law to be that wlicro there is 
a italulory obligation, nny breach of that wliich causes an 
accident is conchiMVO against the defendant opart from special 
proof of negligence. But the breach of the duty must, in itself 
be (he cause of tlic accident, aud the rule docs not c.ttcnd so far 
as to exclude tlic defence of contributor)’ negligence. If I nm 
right, the result will bliow tliat this part of the case is of little 
imporiaucc. The plaiutifib' contention is thot the dimensions of 
carriages were c.xcccdcd. Tho defendants reply that they were 
within tlicir circulars of 1696 and 2905 and that (ho latter read 
M'itli the special sanction obtained in 1004, completely covers 
them. Tho plaiiitifls meet this by alleging that tho sanction and 
circulars arc all to bo read with the orders regulating tho mini- 
mum width of central track. Thus when tho Company were 
permitted to widen their carriages to ten feet, that permission was 
conditioned by a miuimum \ridth of twelve feet, and a recom- 
mended width of fourteen feet between central track points. 
Whereas in fact tho Company widened their carriages without 
widening their track. The result of this '^va3 to narrow the distance 
between passing trains from a miniroum of three feet five or six 
inches to a minimum of about two feet sis inches at the outside. 
Assuming, for the sake of argument, though I am not prepared 
to hold that it is so, that tho plaintiffs ore right, then while no 
doubt tile breach of tlio statutory obligation coupled with 
the negligent act of the defendant in leaving the door open con- 
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a little doubtful whethei* that would prove conclusively that the 
doors were all dosed and locked when the train started. Cer- 
tainly it would nob in England, where belated passengers seek 
to enter trains up to the last moment, and railway ofScials may 
open doors that have been closed to let them in, and forgot to close 
and lock them again. In the particular case, however, thero were 
no lady passengers and the compartment was, in fact, empty. 
It is still possible that after "Kinsley closed and locked the door, 
assuming that he did, some passengers got a member of the 
platform staff to open it for him, and then finding it was a lady’s 
reserved compartment, rushed off, and so the door got left open. 
The alternative suggestion that a passenger with a railway key 
came up, opened the door, and left it open seems to mo too 
improbable. The truth appears tome to lie between two pos- 
sibilities neither of which is highly improbable. The first is that 
Kinsley is mistaken, and thought he had closed and locked this 
door, but liad not. The other is that, after be had done so, somo 
member of the railway staff opened the door and forgot to close it. 
In either case, there would be evidence of negligence to go to n 
Jury. The fact that a door on a moving train is open, is evi- 
dence of negligence on the part of the Company : Gee v. Meii'O- 
poUtan Jtailwa^ Companif’'^'* Mich7.uU v. Oreai Faiicrn 
JRailtoap Companp^^'^, Evidence only, be it observed, is not 
necessarily a conclusive proof. And a very great Judge doubted 
whether the fact alone ought to be even evidence of negligence. 
Taking that, however, to be settled os matter of Jaw, I should 
find on this point that there was negligence on the part of the 
Company in respect of the open door on carriage 1846 of the 
Nagpur down mail. For, whether Kinsley forgot or omitted to 
close and lock the door, or whether another servant of the 
Company opened it after Kinsley had locked it and forgot to 
close it, I apprehend that the Company would be equally affected 
with negligence. It is not alleged by the plaintiffs that there 
was any defect in the lock or catcli of the door, so that once it 
was closed and locked it could not possibly have opened of itself 
Ana it is not tlio Company’s case that any ono unaiithorizedly 
opened it after tho train had lott Victoria Terminus. I do not 
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intervened between Kindey having, as he swears, closed and 
locked (lie door and (lie train starting. o, i 
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That, llicn, inu'l be taken to be mi' first finding of fact upon 
the evidence. 1 do not wixh to rotlcct in any way upon tlio 
honesty of either IvinOcy or Munro. But it is plain that Kinsley 
was bound to hWtnr w Imt he did, and It is quite possible that ho 
may liavc sworn the truth, jostnsitisquitcpossiblctljotlicmay 
liavo been n.islnken, wilhoul shaking my conclusion. As to 
Munro, 1 have no df'Ubt that helms told tlic truth to the limit 
of his knowledge and belief. 

I will now deal with the nc.tt quc-slion of law which has givcu 
rise to a great deal of ngrument and minute analysis of measure- 
ments. Briefiy, I take (he rule of law to be that where there is 
a statulor}' obligation, any breach of that which causes an 
accident is coucUt^ivQ against (he defendant apart from special 
piwif of negligence. But the brcoch of the duty mnst, in itself 
be the cause of the accident, and the rule does not extend so far 
as to exclude the defence of contributory negligence. If I am 
right, (he result will hliow that (his part of (he ease is of littlo 
importance. The plaintiffs* contention is that tho dimensions of 
carriages were exceeded. Tho defendants reply that they were 
within their circulars of 1896 and 1905 and that tho latter read 
with the special sanction ohloined in IDOi, completely covers 
tliem, Tho plainlitfs meet this by alicging that tho sanction and 
circulars ore all to bo read with tho orders regulating the roini- 
inum width of central track. Thus when the Compauy were 
permitted to widen their carriages to ten feet, that permission was 
conditioned by a minimum width of twelve feet, and a recom- 
mended width of fourteen feet between central track points. 

Whereas in fact tho Company widened their carriages without 
widening their track. The result of this was to narrow the distance 
between passing trains from a minimum of three feet five or six 
inches to a minimum of about two feet six inches at the outside. 
Assuming, for the sake of argument, though I am not prepared 
to hold that it is so, that the plaintiffs aro right, then while no 
doubt the breach of the statutory obligation (coupled with 
the negligent act of the defendant in leaving the door open con* 
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tributed to the accident, it was not in itself the cause of the acci- 
dent, nor couM it alone have .caused the accident. As a special 
legal argument, then, standing alone, this appears to me to lose . 
all point. It is left to be a factor of the whole negligence charged 
upon the defendant which the plaintiff must prove. And it is 
therefore, in my opinion, quite unnecessary to go into all the 
minutito of the measurements and the terms of the circulars and 
sanction. The defendant Company admits that in the existing 
state of the track, the carriages being of their actual dimensions, 
when the door swung open, it reached to within four and a half 
inches of the limit of the crossing carnages. (I am not parliculor 
to the fraction of an inch because, in my opinion, that makes no 
real difierence and I therefore say, roughly, four and a half inches.) 
Now the defendant's case is that it is only bound to carry its 
passengers safely inside the carriages provided for their use. 
No obligation whatever lies upon it to look to their safety 
if they get outside the carriages. Therefore, it being admitted 
that the plaintiffs sustained their injuries outside the limits of 
the carriage or carriages in which they were travelling, they 
took theic own risk and the defendant Company is in no way 
responsible. If that proposition is correct, it is plain that 
there is an end of the case. For no matter how near the 
open door of carriage 184C came to the surface exteriors of 
carriages on the up local, no matter what negligence the 
Company was guilty of in leaving that door open, no matter 
how much or how little they hod exceeded the dimensions 
prescribed by statute, no injury could possibly have been 
done to the plaintiffs bad they kept within the carriages 
provided foe them. And this brings me to a consideration of 
the very difficult question of contributory negligence. 

The defendant's case is that a passenger, who puts any part 
of bis person outside the carriage and receives an injuiy to the 
part so extruded, is guilty not. only of negligence 'by putting 
himself outside the carriage but of contributory negligence 
which disentitles him to recover against the Company, provided 
that, no matter what negligence the Company has been guilty 
of, that could not have caused the passenger any injury so 
long ns ho remaineil inside the cardago. Tiio plaintiffs, on tho 
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olhcr hanJ, contend l^at reeling tbeir nrnis on the sills of 
the windows MAS ns ordinnrj* nnturnl cverj-doy net, which was 
not even negligence, nnd certainly conld not Imvc been con- 
tributorv* negligence disentitling them to recover for injuries 
done to them in such portions by an net of negligence on the 
part of the defendant Company. It will probably be seen that 
these contentions approach the control question from different 
points; the Company appears to rest mainly upon its contrac- 
tual obligation®, the plaintiffs on the general principles of the 
common law. \Vc contracted, soy the defendants, to carry 
passengers inside and not outside our carriages. If they put 
thcin'ehcs outride the carriages Ihc^* exceeded their rights 
under our contract, and were to that extent mere trespassers. 
We cannot bo made answerable for any injuries which tlioy 
courted, and octually suffered by such unauthorized acts. The 
plaintiffs reply, we had a right to bo carried safely, and to bo 
protected against all ordinary' and expected risks. A person 
is not bound to do more than look out for what ordinarily 
happens ; he is not bound to guard ogainst wholly unusual and 
unforeseen conlingcneic'J. Such a contingency was the open door 
of a passing train. No one can bo expected to anticipate that 
a train will pass at speed with a door wide open, reaching to 
within four nnd a half inches of the windows of another train. 
In placing our arras on the sills of the windows, we did’ what 
millions of passengers in this country do every day, on the same 
track, w'ith perfect safety. Our acts in themselves were not 
negligent. They were common cvcrjMlay acts ; every one docs 
them ; nnd not one in twenty million has ever incurred or been 
supposed to incur any risk by doing them. It is this possibility 
of putting the cose in different ways, looking at it from different 
points of view, involving the application of different principles, 
that makes the decision difficult. 

The general rule was thus stated by Baron Alderson in Blyth 
V. Biminghavi IVatcrmTli Companff^* “Negligence is the 
omission to do something which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of 
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human affairs, would do, or doing something which a prudent and 
reasonable man would not do." It was not necessary for him 
to state (goes on Pollock in liis work on Torts), but wo have 
always to remember that negligence will not be a ground of 
legal liability unless the party whose conduct is in question is 
already in a situation that brings him under the duty of taking 
care. This, it will be observed, says nothing of the party^s state 
of mind ; and rightly. Jurisprudence is not psychology, and 
law disregards many psychological distinctions, not because 
lawyers are ignorant of their existence, but because for legal 
purposes it is impracticable or useless to regard them. This is 
the kind of ground which the plaintiffs would take. They 
would allege, and I cannot help feeling with great show of 
reason, that the circumstances were not such as to impose upon 
them the duty of taking special care. They would say, all 
passengers in this countiy sitting by open windows on an open 
track arc, and have always been, in the habit of resting their 
arras for comfort or convenience on the sills of the windows. 
The distance between the tracks if maintained and not invaded 
by some object which never ought to have been there, and the 
presence of which could not possibly have been anticipated, 
makes this practice so perfectly safe, it has been so firmly esta- 
blished, that no passenger ought to be affected with a false kind 
of contractual negligence merely because he followed it, and, 
owing to an utterly unforeseen piece of negligence on the part 
of the Railway Company, was seriously injured. Before going, 
as shortly as may be, into the case-law, I will mention^ the 
philosophical ground of the doctrine of contributory negligence 
derived by philosophical jurists from Aristotle. Tho four cate- 
gories of causation are— - 


(3) The essence of formal cause. That would, I suppose, in 
the present case, bo tho actual contact of the door with the arms 
of tho plaintiffs. 

(2) The necessitating conditions or the material cause. TIjcso 
would be the open door, and the arms of tho passengers within 
Its reach. 

(3) Tho prosimato mover, the efficient cause. 
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(4) Tlic final cnu^c, (lint for the «iko of Nvlncli tlm net was 
fiono, Tlic la‘^1 calogorj* bns no bearing upon n quoslion of this 
kind, being rcslriclcd, ns I undcrstnnd, to motive nnd thoreforo 
to tlic intcnlionnl nets of sentient Iwng'*. 

Tlic doctrine of contributory negligence resolves itself into 
the second nnd lliird cntcgoric.s and Ibo dolenninntion upon nil 
tlic factors found existing within them of the question which of 
tlieso factors wns the cfiicicnt cause? A plnintifTs net may 
make one of the nccc*silaling conditions, nnd .so be negligence. 
But to take it further and convert it into contributory negli- 
gence, it jnu'l further be found to have been the cfiicicnt cause 
of the accident. 

Then the lcxt*book writers nnd llio Judges Imvc dcducod a 
rule of practice, which may bo roughly slated thus. Wbero 
there is negligence on both sides, the test to be applied in trying 
to find out vaIucI) wn.s ttie cfiicicnt cause is, wlio had the last 
chance of averting the accident? A considcralion, however, of 
the numerous ca^cs giving rise to on enquiry into contfihuloTy 
negligence will show that this rule, though sometimes of great 
use, cannot bo made universally applicable. In the present 
instance, hince the plaintiff at any rate could hardly in fairness 
be deemed to have known that tlio door nliich injured him 
was open, Iiow was ho to avert the accident ? True ho had, 
in one sense, tlio Inst chance of doing so, but merely on tho 
supposition that neither he nor the defendant knew that tlie 
danger existed. If tho defendant know that tho door was open, 
it would ho os fair to say that they should have stopped their train 
ns that tho plaintiff should have pulled in his arm. I apprehend 
that tlic application of tho rule must bo restricted to cases in 
which both parties or one party at any rate is in fact aware of 
the danger before tho accident actually happens. I will now 
deal with some of tho authorities, I take this opportunity of 
thanking Mr. Baptista for tho great indastry lio has shown in 
collecting every case which has any bearing on tho point, his 
ability in commenting upon thorn and tho text-book writers and 
the zeal and thoroughness which ho has shown in presenting 
his clients’ cases to tlic Court, I may frankly add that my 
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human affairs, would do, or doing something which a prudent and 
reasonable man would not do.” It was not necessary for him 
to state (goes on Pollock in his work on Torts), but wo have 
always to remember that negligence will not be a ground of 
legal liability unless the party whose conduct is in question is 
already in a situation that brings him under the duty of taking 
care. This, it will be observed, says nothing of the party^s state 
of mind; and rightly. Jurisprudence is not psychology, and 
law disregards many psychological distinctions, not because 
lawyers aro ignorant of their existence, but because for legal 
purposes it is impracticable or useless to regard them. This is 
the kind of ground which the plaintiffs would take. They 
would allege, and I cannot help feeling with great show of 
reason, that the circumstances were nob such as to impose upon 
them the duty of taking special care. They would say, all 
pasiicngci's in this country sitting by open windows on an open 
track arc, and have always been, in the habit of resting their 
arms for comfort or convenience on the sills of the windows. 
The distance between the tracks if maintained and not invaded 
by some object which never ought to have been there, and the 
presence of which could not possibly liave been anticipated, 
makes this practice so perfectly safe, it has been so firmly esta- 
blUhed, that no passenger ought to be affected with a false kind 
of contractual negligence merely because he followed it, and, 
owing to an utterly unforeseen piece of negligence on the part 
of the Railway Company, Avas seriously injured. Before going, 
as shortly as may be, into the casedaw, I Avill mention^tho 
philosophical ground of the doctrine of contributory negligence 
derived by philosophical jurists from Aristotle. The four cate- 
gories of causation arc— 

(1) The essence of formal cause. That would, I suppose, in 
the present case, be the actual contact of the door Avith the arms 
of the plaintiffs. 

(2) Tlic necessitating conditions or the material cause. These 
would be the open door, and the arms of the passengers within 
its reach. 

(3) The proximate mover, the efficient cause. 
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(4) TJie final tlint for (lie fnkc of wliicli tlio act was 

ilono. The la.'t calcf^i^* has no bearing upon a question of tin's 
fci’ml, bcin;* rcstrictetl, as I unilcrstaml, to motive and therefore 
to the intcnlionnl nets of icentient Ivinjjs. 

The doctrine of contributory ncf;ligcncc resolves itself into 
the second nnd third categories ond (ho dotcrminotion upon all 
the factors found existing within them of the question which of 
these factors was the cflicicnt cause ? A* plaintitTs act may 
malcc one of the necessitating conditions, and so bo negligence. 
But to lake it further and convert it into contributory negli- 
gence, it inu«l further l)C found to have been the cflicicnt causo 
of the accident. 

Then the text'book writers end the Judges hove deduced a 
rule of practice, whicli may be roughly stated thus, Wbero 
(hero is negligence on both sides, tlie test to bo applied in trying 
to find out whicli was tho cflicicnt cause h, who hod the last 
chance of averting the accident ? A consideration, however, of 
the numerous cases giving rise to on enquiry into contributory 
negligence will shoivtliat this rule, thougli sometimes of great 
use, cannot be made universally applicable. In the present 
instance, since the plainlitTat any rote could hardly in fairness 
be deemed to have known that the door which injured him 
was open, how was ho to avert tho accident? True he had, 
in one sense, tho last chance of doing so, but merely on tho 
supposition that neither he nor (ho defendant knew that (he 
danger existed. If tho defendant knew that tho door was open, 
it would bo as fair to say that they should have stopped their train 
as that the plaintiff should have pulled in his arm. I apprehend 
that the application of tho rule must bo restricted to cases in 
which both parlies or one porly at any rate is in fact aware of 
the danger before tho accident actually happens. I will now 
deal with some of tho authorities. I tako this opportunity of 
thanking Mr. Baptista for tho great industry he has shown in 
eoJleciing every case which has any bearing on tho point, his 
ahility in commenting upon them and tho text-hook writers and 
tho zeal and thoroughness which lio has shown in presenting 
his clients’ cases to the Court. I may frankly add that my 
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sympathies have been throughout and still are with the plaintiflFs. 
I cannot help feeling that these poor men, doing what their 
fellows have always done with impunity, very naturally believe 
that they are entitled to tho protection of tho law when they 
find that, owing to an utterly unforeseen occurrence, .they are 
maimed for life or seriously injured ; and if the law should 
turn out to be against them, I still think that the sense of most 
average men would be with them on the general merits of their 
grievance. On the other hand, I can quite understand that 
the Company ia obliged to lay aside all sentimental considerations 
when a principle, so far-reaching and of such vital importance 
to the conduct of their business, is at stake. But for that, I do 
not doubt that common humanity would have impelled them to 
offer some compensation at any rate to these poor men whoso 
iujuries, whatever the strict legal rights of the parties may be, 
were, no doubt, caused by the Company's negligent net. But 
a Judge lias nothing to do one way or the other with sentiment, 
ify duty is to find out, if I can, what the law enjoins and keep 
myscU strictly to that. 

Now, it a is singular thing that, notwithstanding tho millions 
and millions of passengers who have travelled over railway 
lines in England, and tho doubtless innumerable instances 
of putting parts of their persons outside tho carriage windows, 
the point I have to decide is absolutely, as far as English 
Courts go, res Integra, There is not a single reported case of 
tho kind. No pas.senger in England has ever sustained injuries 
in this way, or, if he has, has sued to I’ecovcr damages from 
the Company for them. Two of the State Courts of America 
have considered tho question. The Pennsylvanian Court has 
lield that the Company is liable, where tho road is so 
narrow as to endanger projecting lirabs^ unless the windows 
of tho cars are so barricaded with bars as to render it 
impossible for tho passenger to put his limbs outside the 
Avindow.” iVrw Jerseg Jtailroad Co. v. KennarS^'^. Stripped 
of tho rather ambiguous language in which the principle of 
liobllity is. Blalcd (which 1 quote £rom Beven), this amounts 

(U 21 Pa. St. 283. 
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(0 fixing tlm Company with linbilily in every cn.so whero loco, 
tlio road is xo narron- as to endanger nassongors ndio inav 

. .. ” nrtijiRtijt 

2)Ut Ihcjr Jjmbs out of llic carnage. Xor t!jo rcnjnln<fcr of SAzmoit 

the qualification ftmotnils to this only, that no ncciilcnt could g. i*I'. 

have happened. Of course, if the Company make it im- 

possible for a p,as 5 ei»"cr to put his arm or hand out of the 

windou-, he couM not poMibly receive any injury by doing 

that wliich i«, r.r impossible. Waiving tliat and 

going to the more intelligible ground of the decision, it geems 

to me to rcall3* go all tlic way, and impose upon the Company . 

the duty of making accidents of the kind impossihic, or if tho 

Company' cannot do that, tlicn of imposing upon ificm iiabih’ty 

for tho consequences. If the track is sowide that pulling an arm 

or hand out of the wiiidow could not bring about an accident, 

there could be no Imhilidy upon the Company*, because there 

could be no accident. Uut taking the sense of tho decision,* I 

tliink that it is clcarl)* in favour of the plainlifis. For what the 

Court fixed its mind upon was the risk to the passengers, from 

a standing and permanent peril— tho narrowness of tlio track, 

If the Company* did not or could not guard against that, it was 
liable. A/orltort\ it would be liable for a peril independent 
oUogcllicr of tho widtli of the track and against wliich it could 
guard. Such for example, as allowing a train to start on a 
doublo track with one of its doors wide upon. On tho other 
hand, tho llassachusetts Court decided that there uas no 
liability in such circumstances upon the Failway Company. 

That Court has adopted the rule, that if a passenger’s elbow 
extends through the window beyond the place where tho sash 
would have been if the window had been shut, tho passenger’s 
conduct would indicate such carelessness as would discutitio him 
from recovering. Todd v. Old Colony Saxlroad CoS^'K 
Upon this Beven comments : TJic point has not arisen in 
England, where there is no reason to doubt that, should it, tho 
Massachusetts rule would bo adopted.” And ho adds that since 
the above was iu tj'pc, Sivton v. X/ondon CeKornl Ouinihvi 
Company^^ and Hose v. L'liidon Qtnerol Omwlus Contjxmy^- have 
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boon decided in accordance with the above forecast. I entertain 
some doubt whether thia is a strictly nccurato application of 
the rulings in those two recent eases. In the first place, there 
appears to mo to bo a clear distinction between the case of a 
man in a railway carriage travelling on an open track, and 
that of a man on an omnibus, which, every one knows, 1ms to 
thread dense traffic and frcqxicutl^* risk close shaving. Referred 
hack to the general fundamental principle of negligence, it 
might bo doubted whotber the same kind of duty, or at any 
rate, a duty of the same degree, is imposcil upon pei*sons 
respectively eo situated. ‘What might bo ordinary and reason- 
able care in the one case might fall far short of it in 
the othtfr. A man on nu omnibus knosvs that he will be 
constantly at varying distances from vehicles and pavement 
structures, that at any moment he may bo brought into 
almost actual contact with them. A man in a railway carriage 
does not know this. lie expects— every one expects— that 
the track distances will, on an open lino, bo maintained, 
and that nothing will come much nearer to him than the 
face of a passing train. Again, ho knows that in all ordi- 
nary circumstances that will bo some distance away from 
him, certainly more than a few inches. Tliis is a matter of 
common every-day experience on which passengers, who are 
to bo judged by the standard of ordinary reasonable care and 
prudence, may well claim to rely. That is one reason why I 
think the two omnibus eases do not ns fully make good Beven'a 
forecast as that eminent writer is disposed to think. Another 
Tcason is that in both these eases the Omnibus Company was 
found in fact not to Lave been guillj’ of any negligence at all. 
In one case tbo passenger was actually within the limits of the 
omnibus and was injured by a projection from some structure 
on the pavement. It was held that the driver could not have 
known of this, and, in taking the course ho did, acted with 
perfect propriety. The resultant injury in that ease had to - 
bo put down to unavertable accident. In the other caso the 
passenger leant over the rail of the omnibus, and again it was 
held that the course Iho driver took was perfectly proper and 
there was no negligence at all on the part of the defendant 
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Company. Tlic«c ca‘-o«, Ihcixforo, iitc distinguislmblc and the 
point 1 otn to dclcnninc is, in tny opinion, entirely ret inUijra, 
except for llic Amcricftii decisions. True, tlicro is the great 
weight of Beven^s own niilhority. The opinion of a lost-book 
nfifer is not binding on any Court. But wlicrc he is of sucli 
eminence as Beven, there can be little doubt thatllio expression 
of his opinion in this book has coutributed to tho abscnco 
of nil claims like the present being formulated in tho English 
Courts. Further, while I admit thatBcven^s opinion docs not 
bind me, 1 ^.ct a high value on it, as tho considered opinion of 
a very profound and philosophical student of this particular 
branch of the law and an authority amongst test-book writers 
of the first eminence. The nearest ease to this is 'a Scotch 
ca«;c — /VrrV V. CtiMoititrii Jlat/tcay C\/aj}aity(^>. There a woman 
seized with huddeii illness put her head out of tho carriago 
window and was killed by a mail bag on an apparatus put up 
by tho Company to give facilities to tl>e Post Master-General 
for pulling the mails on and off trains. TIjc case was much 
relied on by the defendant Company. But it appears to mo 
that, fttanding alone, it is about as favourable to the one side 
Qs to the other. Tho Jury found for the Company. But it was 
never thought, I believe, that tho decision went so far as to 
cover every ease in which a passenger might put his head out of 
a train window and so sustain injuries. Tlio facts were very 
bpccial and Lord Adam's direction to tho Jury shows that tho 
\crdict really turned upon tlie reasonableness or otherwise of the 
manner and extent to which the Company hod complied with 
the Post Master'General's requisitions. Beven says : “ The case 
must not be stretched to the length of inferring that in all cases 
fl passenger thrusting his head out of window will be disentitled 
to recover in the event of injuiy happening to him through doing 
w ”. I confess tlial I find somo difiiculty in reconciling this 
expression of opinion witli that which shortly preceded it, that 
a passenger putting his arm through the window does so at his 
own risk, and that there can be no doubt that the English 
Courts, should such a ease come before them, would follow tho rule 
of tho Massachusetts Courts and disallow.the plaintiff’s claim. 


irw. 


Dciusajt 

o.i*.r. 

Raizwat 

Co. 


0) 17Rctticlie5. 



442 


THE INDIAN LAW REPORTS. [YOL.' XXXiV. 


1909. 


DrixABSJt 

SAKniDAS 

p. 

Q. I. r. 

IUtlway 

Co. 


'Jclams \\ Lancashire cud Yotishirc Jiaihoay CoS^^ was decided 
on the ground that the injury was not the necessary consequence 
of the Corapanj’^s negligence in leaving the door open. It was 
afterwards much reflected upon and has little bearing on the 
present case. 

In Gee v. MeiropoUlau Itailioay Company^-\ the facts 
were that tlio plaintiff got up and placed his hand on the door in 
order to look out at the lights of an approaching station. The 
door dew open^ the plaintiff fell out and was injured. The case 
w.as argued on a rule before the Exchequer Chamber, and Kelly 
C. B. laid it down that there was not only evidence of negligence 
on the' part of the defendant Comp.'vny hut evidence of liability 
(which is a different thing) to go to the Jury j further, that there 
was no question of contributory negligence raised on tho rule, 
so that was not to be considered. Martin B. thought that 
there was a question of contributory negligence which was 
properly left to the Jury. And his observations on the point 
are instructive# He relies a good deal upon the railway being 
an under-ground railway, where there is little to look at hut 
walls, and also upon tho windows being barred, thereby warning 
passengers that there was danger 5n putting their heads or hands 
out of the windows. He says : “Therefore it seems to mo that 
you cannot possibly shut out fpm the consideration of the Jury, 
whether or not a man may not do wrong and know that he is 
doing wrong in putting his head or hand out of the window.^' 
As I understand the gist of that learned Judge’s remarks, even 
had the passenger put his head or hand out of the window, that 
would have been matter proper to be left to the Jury on a plea 
of contributory negligence and ought not to have been withheld 
from the Jury as matter of law conclusively disentitling the 
plaintiff from recovering. The whole of Brett J.^s judgment is 
useful. He says “ was there evidence that it (r.e., tho Company's 
negligence) M'ns the sole cause 7 Now tliat becomes somewhat 
complic.-\tcd. If during the plaintiffs case an act of Jiis ^vas 
proved, which was so clearly contributory to tho accident, that it 
would bo unreasonable for any reasonable man to find to the 
contrary, and if that act was so clearly a negligent act that it 

(1) (18G9) L, IJ. 4 C. 1*. IZO. (1) l. j;, g 
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would bo unreasonable in rcavcnnblc men lo find Hint it was not 
negligence, so that any Court would, upon eitber of tboso point*, 
iiiuncdiately 'ct n'idc a verdict of tbe dnr 3 *, finding the contrary 
of either, 1 nm not prepared to mj' that the Judge niiglit not 
tlion rule that the plaintifT bad failed to put forward evidence 
upon uhich a Jitr.v might find in his favour that (he accident 
was solely enured hr the dcfcndanlN negligence.^' Xow this 
appears to me Iianl lo reconcile with what had already fallen 
from Kell}* C. I». and Marlin B. For if merely putting ahead 
or hand out of window is negligence of the kind indicated by 
I’rctt J., then tliat fact being proved, would justifj’ a Court in 
withholding the qiifstlon from the Jury and at once non-suiting 
the plnintifi. This was what the Scotch Courtdid in another ease. 
In Tool V. Jiriti'h Jhiticay the pursuer complain- 

ed that while standing on the plnlforni of one of the CompaDj''a 
stations, one of their trains was set in motion, with a carriage 
door open, nn»l tlint (ho door struck and injured him. The 
Court of Session non-niitcd the pursuer on the ground that there 
was no relevant averment. This, however, was reversed in the 
Lords. I only mention thi'. ease, olhorwiso liaving no bearing 
on h\y present enquiry, ns on illustration of the length to which 
the Scotch Courts will go in deciding upon the pleadings whether 
or not there are facts to belaid before a Jury atoll; possibl}*, 
therefore, useful in considering whether, when the plaintiff 
admits that he was travelling with a part of his person outside 
the carriage, anj' injur}’ to that part would entitle liim to main- 
tain an action for damages against the Companj*. 

lUcJiardt V. Great Hasteru Railway Gom-pan\j^^\ is a case 
following Get \.The Metropolitan Railway Cow/any^’V'^ud the 
two cases together seem to ino to be direct aulliorily for this 
proposition and this proposition only, that the fact of a door 
being open on a train is evidence of negligence on the part of 
the Companj*. 

Graham v. North JJasferii Railway Cowpany^^^ was the case of a 
guard on a dominant railway, svho suffered injuries to bis head 

(1) tlC08] A. C. 352. (3) (1873) U B. 8 Q. B. 161. 

(2) (1873) 28 li. T. "N. S. 711. W (18«5) 18 C. B. N. ^ 229. 
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from tt poit on the Ecn-ieiifc railway while looking out in the dis- 
charge of his duly. The grouu<l of the decision agaiusb the defend- 
ant Company was the Jury*8 finding of fact that the post was put 
up in a position dangerous to a guard whose duty it was to look 
out of his van. It cannot be inferred from this that the decision 
or the Jury’s verdict would have been the same had the guard 
been under no obligation to look out. Passengers are under no 
such obligation. But read with some of Beven’s own obser- 
vations on the Scotch case of Pirie v, Caleihnian Sailtoag Com- 
an impression may be created that a Company is bound 
not to construct its track in such a way as to be a trap for 
unwary passengers. So that were an injury occasioned to n 
passenger whose head or arm was out of the window by some 
.structure on the track, which came very close to the window, 
and could fairly be regarded as a trap, it would appear that 
Beven would qualify, or might qualify, the opinion lie has 
expressed against the right of passengers, who extrude any 
portion of their persons from the carriage, to recover for injury. 
For this rule must be uniform and reducible to a defInUo prin- 
ciple if it is to be a rule at nil. It could not bo a rule, and yet 
susceptible to modification in such cases as Beven suggests. 
Nor would its application in such circumstances, as far as I can 
sec, be helped by adding that if the Company built aline full 
of such traps, its construction as a whole would be deemed to be 
negligent and careless. For, ex hypotheii^ if the passenger did 
not put any part ot Ins person out of the window, no number 
of such traps, no degree of propinquity could possibly cause him 
an injury. These appear to me to be the only cases which have 
anything like*a diiect hearing on the present question. 

DnUin, irielJofc, anil Wexford Railway Company v, Slatlcry^^ 
decided that theic was evidence to go to a Jury on a disputed 
<lue.stion of fact, though several of the learned Judges of appeal 
thought that on the facts alleged by the plaintiff himself there 
was not. TJic plaintilT was crossing the line at a place where 
this was forbidden. Ho was caught and killed by the incomin'^ 
express. The express was bound to whiatlo, and the engint 

W (ISTP) 8 App,Cas.U55. 
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driver swore tlmt ho had whistled twice, other servants of tlio 
Company snpporlcJ liiin. The plaintirt'/* cviilchco was that if 
the whi*l!c liad hern sounded they must have heard it but did 
not. Apart from that, llic point of interest was that wlierc 
there was evidence (hat notwithstanding the Company had put 
up warnings and proljibilions, these were consistently disregard* 
oil, and no effort was made to enforce them, that loo was evidence 
to go to ft Jwry. In this case the defendant Company contends 
tliat it put notices in the compartments with tlio words "Do 
not lean out of the window ” legibly written in English. Evi- 
dence too has been given that the guards of the Company 
frequently tell passengers who are leaning out of window not 
to do so. 

In Jlanron v. Lancailiire and yorhhtre Railway Coj7J/;<7«yW the 
plainlifT w.as Injured wliilo sitting in his carriage by a projecting 
piece of timber which was being carried on a passing goods train. 
The lirni)cr was loaded on n truck secured by ft cliain only, ned 
not in the best way by stanebions. The question was wlicthor 
the plaintiff had successfully proved negligence. The mere 
Imppening of the accident was thought not to be .siifBcicnt. That 
early doctrine was founded on a decision of Lord Denman 
in Carjuie v. London and Rriyhton Railtcay Company^K In 
some eases ret ipra fojiitVur, the accident may be of bucU n 
nature that negligence may be presumed from the mere occur- 
rence of it. But when the balance is even, the onus is on the 
party who relics on the negligence of the other to turn tho scale. 
That is now, I think, the accepted rule. And here while the 
swinging door might be tliougbt at first to be a strong instance 
of res ipta the Company's defence has to be taken into 

account. It then appears that if thot dofcnco is sound, it was 
not the open door which was the cnase of the accident at all, but 
the fact that tho passengers were outside and not insido their 
carriages. If they had been insido the door might have swung 
as it did and done them no harm. Had the door struck the 
compartments and so caused injury to tho passengers inside, then, 
indeed, I think, that the Company would have had to admit that 
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hW, rr< ii s.: nuil wouW haw foiuul it l»nr\l to yU'^ivl that there 

rx'~’jL*vM' ncj^lictence on their {varl, which K'ing^ the c.nu<e cf the 

r^^sHiris ncciilent ivivleroil them liaWis to the pei^ens injntc\h 

c, 

tJ.i. r. The next elteJ hy Mr. Ihipti^ta is reeee v, J/rV/jci? 

'*Cv\" cTfe,5f }\i:h%y t'f LyhtjT.r'^'. Hero the Company 

hept a lurnlaWe nnloehotj ami thereforx' ilan^eiens to the chiUtren 
nearapnhhe. roath Tlu" chiKlren ohtainei! access to the turn- 
tahle tlixxmiih n wetUworn £j;ip in a hecli^' \Yhie3i the Comjvmy 
were I'onnvl hy Statute to keep in rx'pair. A chiKl playing on 
the tnrntahle was seriously injnrctl auil it \ws lieiil that there 
>vas eviiienco of actiouaWe ueijligeuce on the part of the Hailway 
Con\jvmy, It was fouxxtl that there was .n gap in the lieilge 
although the Comtxxny were Iviuml hy Act of l^arlisment to 
maintain the hcilge, hut it was also hehl that this mere breach 
of the sttlutery ohligiiHon was not the eiVeelive cause of the 
r.cci^lent* 

Jhri.i V, i‘V?Vi«'5tie MnfJirr Cv/ was n case umlcr 

the Cvval Mines Hegulatiou Act, ami the Couit hehl that a breach 
of the statutory ^lulies iiuposeil hy that Act i'enilere\l the ^lefeuil- 
aut Comjvauy liable for negligence wilheut special proof of 
jvwticular personal negligence. Hut there the iuiury wsrs ^lirecl- 
ly c.anse*! hy the hreocli of the obligation. 

In w iV-«rir Xri/seJr C.'wy.yrrt*) it was hehl 

that the plaintitT. a Oiover who was carniHl free r.l his own risk, 
aocor.ling to Ins controel with the Compivoy couM not recover 
for an injury, altlmugh it ivasallegcii to have heen canscil hy the 
*' gT\\>s anil o'iUvil negligence of the C-emp.\ny.'’ ’nm principle 
ef this \lecis 50 n may K' cxtcn.levl tvi such a case as the ^lefer.«lant 
Co’.npHmy lu'TV rcliesi on : for if it be ttulyajvirt of the implictl 
ngreemcnl I'Clwcen passengers and the Company that the former 
are to Iv cATtievl insiile anti net cntsiJe the carriages, theji it 
r.ppears to mo that if rhoy insist ujV'u putting themselves outvie 
the c;vrriagv‘> they \lo so at their own ri^k like the drover 
McCawley, save only that he cenfentevl to take all risks in<Mc 
or culMile the carriages in which be was travclUn\ Tlds 
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Crocker v. was the cftsc of a girl employee! in a soda 

\Yalcr manufactory. She was injured by the explosion of a bottle. 

She bad been warned to wear a mask and such masks were 
provided. Xcvcrthc!cs*«, the Compan}' defendant was held liable, 
although the plaintiff had neglected to put on tho protecting 
mash. This ca<ic is cited, I suppose, to show that tho defendant 
Company here cannot evade liability on tho ground that they 
had pul up notices warning passengers not to lean out of tho 
windows, and had also barred tho windows. was said by tho 
Master of tho Bolls in giving judgment that tho precautions 
which the defendant had taken showed that ho was aware of tho 
danger. And an argument from that is directed against tho 
Company, It was held not to bo contributory negligenco on tho 
part of the plaintiff that sho had refused to obey tho caution and 
avail herself of the protection of tho mask. So hero, I suppose, 
it might be contended that It was not contiibotory negligence on 
the part of tho plaintiffs to disregard the notice in tho carriage ond 
ignore what svas implied by putting bars across tho window. 

But I do not think that tho analogy is very close, or tho author- 
ity directly in point, bluch in Croeker V. appears to 

have turned on tho tender age of tho plaintiff. Further, it does 
not appear to have been decided on tho basis of a strict and 
defined contractual relation. 

Bl^th V. Birmingham IFater-mrh^'^ was a case of injury 
caused to the plaintiff by tho bursting of some of the defendant’s 
pipes under pressure of extreme cold. I do not think it has 
much heating on this question. It was cited, I believe, in sup- 
port of the same general argument as that which was founded 
on the preceding case. The judgment of Alderson B., however, 

(1) (188B)4T.L.B. S2(« 
a 416-6 


decision brings into strong relief the contractual basis of the'" 
respective rights and liabilities of pa'^sengers and carriers. And 
it goes Eomo way at least towards conOriniiig tho defendant’s 
contention, that in questions of (Ids kind, no liability at all can 
be fixed on the Company which they did not contract themselves 
into. 
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contains the‘ general definition of negligence which has mot with 
the approval of subsequent tcxt-book writers, and on which the 
plaintiffs here rely. 

In Waktlinv* London and South Wedefn Laihoay of Ireland^^'^ 
it was held that, assuming there was negligence on the part 
of the defendant Company, there was no evidence to go to a 
jury connecting that negligence with the death of the roan killed 
at the level-crossing. There are weighty observations by Lord 
Watson* in giving judgment which, I think, 1 may quote with 
advantage. “It appears to me that in all such cases the liability 
of the defendant Company must rest upon these facts, — ^in the 
first place that there was some negligent act or omission on the 
part of the Company or their servants which materially contri- 
buted to the injury or death complained of, and, in the second 
place, that there was no contributory negligence on the part of 
the injured or deceased person. But it does not, in 'my opinion, 
necessarily follow that the whole burden of proof is cast upon 
the plaintiff. That it lies with the plaintiff to prove the first 
of these propositions does not admit of dispute. Mere allegation 
or proof that the Company were guilty of negligence is al- 
together irrelevantj they might be guilty of many negligent 
acts or omissions, which might possibly have occasioned injury 
to somebody, but had no connection whatever with the injury for 
W’hich redress is sought, and therefore the plaintiff* must allege 
and prove, not merely that they were negligent, but that their 
negligence caused or materially contributed to ’tho injury.''’ 
Now, applying those observations to tho facts here, wo may go 
^Bo iar as to hold that the plaintiff' has proved an act of negli- 
gence which (apart from the strict contractual relations set up 
by tho defendant; materially contributed to the injury. But it it 
only contributed materially ** or, for that matter at all, because 
of a breach on tho plaintiff's part of his contractual obligation 
to remain inside tho carriage, it apart from that breach there 
would ha\e been no material contribution to the accident by the 
defeiidimt because there could have been no accident at all the 
benrins of theso remarks, nt any rate so far ns they might bo 
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supposed lo favour tlic plaintilf, opponrs to uio to be entirely 
changed. Lord Watson goo^ on»— “If the platntin’a evidence 
were suniclcnt lo shew Dial the negligence of the dofendanta did 
materially conlribulc to the injury, and ilucw no light iipoti the 
q«icstion of the injured party's negligence, then I should be of 
opinion that, in the absence of any counlcr-cvidcnec from the 
defendants, it ought to be presume I that, in point of fact, there 
was no such contributory negligence." Those remarks were 
made with reference to the facts of that case. The man who 
was killed was found dead on the line, and no one knew how 
the accident had happened. But that is not the cose here. For 
the Court is in full possession of every fact. The Court knows 
exactly how this accident happened. It happened owing to two 
contributing causes; the door of tho down mail being open, and 
the arms of the plainlilTs being out of the windows of tho up local. 
The only question, therefore, hero is whether tho latter circum- 
stance is to be taken as the cfRcicnt cause of tho accident ? There 
is no question here of the shifting of the onus of proof, which 
was the point most debated in IIVWik v. London <iiul 
South iraicrn Jiailica^ of IfdauA^^, for all tho facts have been 
^i^tually admitted from the corumcnccmcnt, excepting, of course, 
the manner in which tlio door came to be opened, and the precise 
extent to which the plaintifTa limbs protruded. 

In CocUc V. London ntid South-J’astern Jtaihvn^ Companf^^, tho 
Judges appear to havetakendifTerent viewsof the liabilityof a rail- 
way company, in such circumstances ns were there disclosed. This, 
however, ^Yas the case of an alighting passenger, and different 
principles apply. I do not think it nccds any further notice. 

Now if I turn to some older cases, I find that Parke B. laid it 
down in Bridge V. The Grand function Bailxoay 
approving Butterfield v. Forrater^'^, “there may have been 
negligenco in both parties, and yet tho plaintiff may be.entitled 
to recover. The rule of law is laid down with perfect correct- 
ness in tho ease of Butterfield v. Forretter^^'^, and that rule is, that, 

O) (1856) 12 App. Cas. 41. P> (1838) 3 M. & W. 244. ^ 
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contains the’ general deSnition of negligence which has met with 
the approval of subsequent text-book writers, and on which the 
plaintiffs here rely. 

In JFakeltn v. London and South IFesterti LaiUcay of Ireland^'^ 
it was held that, assuming there was negligence on the j)art 
of the defendant Company, there was no evidence to go to a 
jury connecting that negligence with the death of the man killed 
at the level-crossing. There are weighty observations by Lord 
Watson- in giving judgment which, I think, 1 may quote with 
advantage. ‘^It appears to me that in all such cases the liability 
of the defendant Company must rest upon these facts, — -in the 
first place that there was some negligent act or omission on the 
part of the Company or their servants which materially contri- 
buted to the injury or death complained of, and, in the second 
place, that there was no contributory negligence on the part of 
the injured or deceased person. But it does not, in’my opinion, 
necesjarily follow that the whole burden of proof is cast upon 
the plaintiff. That it lies with the plaintiff to prove the first 
of these propositions does not admit of dispute. Mere allegation 
or proof that the Company were guilty of negligence is al- 
together irrelevant; they might be guilty of many negligent 
acts or omissions, which might possibly have occasioned injury 
to somebody, but had no connection whatever with the injury for 
■which redress is sought, and therefore the plaintiff must allege 
and prove, not merely that they were negligent, but that their 
negligence caused or materially contributed to ,tho injury.’^ 
Now, applying those observations to the facts here, we may go 
. BO far ns to bold that the plaintiff has proved an act of negli- 
gence which (apart from the strict contractual relations set up 
by the defendant; materially contributed to the iujury. But it it 
onlj? contributed “materially’^ or, for that matter at all, because 
of a breach on the plaintiff’s part of his contractual obligation 
to remain inside the carriage, it apart from that breach there 
would ha\c been no material contribution to tho accident by the 
defeiidaiit because there could have been no accident at all the 
benriiig of these remarks, at any rate so far as they might be 
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suppo'-cil to fftvour tlic p^ainHiT appears to tno to bo entirely 
clian;jcd. Lord Watson goes on.—** If the platntifl s ovidonce 
were snnicicnt to shew timt tlio ncgh’gonco of the dcFcn'lnuts did 
matcri.illy contrdiulc to the injury, and throw no light upon tlic 
question of the injured pririy's negligence, then I slmuld be of 
opinion thnt^ in the absence of any countcr-evidcDeo fr^m the 
defendant?, it ought to bo presume I that. In point of fact, there 
was no such contributory negligence.'* Those remarks were 
made with reference to the facts of that case. The man who 
was killed was found dead on the line, and no one knew how 
the accident Ind happened. But that is not the cose here. For 
the Court is in full possession of every fact. The Court knows 
exactly how this accident happened. It happened owing to two 
contributing c.auscs : the door of the down mail being open, and 
the arms of the plaintifls being out of the windows of tho up local. 
The only question, therefore, hero is whether the latter circum- 
stance is to be taken as the clliclcnt cause of tho accident ? There 
is no question hero of the shifting of the onus of proof, which 
WRsj the point most debated in WcI-eFitt v, Zoadon mid 
SoiifA fresfern Hailtea^ of for all tho facts have been 

virtually admitted from the commencement, excepting, of coursc> 
the manner in which the door came to be opened, and the precise 
extent to which the plaintiff’s limbs protruded. 

In Cockle ZondoH and SovtA-Zaslcru Ilaiheaif tho 

Judges appear to have taken difterent views of the liability of a rail- 
way company, in such circumstances as were there disclosed. This, 
however, was the ease of an alighting passenger, and different 
principles apply. I do not think it needs any further notice. 

Now if I turn to some older coses, I find that Parke B. laid it 
down in Bridge The Grand Junction Batlxoag Com'paiig^\ 
approving BuiterfeU V. Torreiter^'^* , "there may have been 
negligence in both parties, and yet the plaintiff may bo ontitlocl 
to recover. Tho rule of law is laid down with perfect correct- 
ness in tho case of Butterfield v. Forretter^^'^, and that rule is, that# 
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aUhough there may have been negligence on the part o£ the 
plaintiff, yet, unless he might, by the exercise of ordinary care, 
have avoided the consequences of the defendants' negligence, he 
is entitled to recover; if by ordinary care be might have avoided 
them, he is the author of his own wrong. That is the only way 
in which the rule as to the exercise of ordinary care is applicable 
to questions of this kind. *’ 

TilScoHx, London Loch Company^^^ it was held in the 
Exchequer Chamber by a majority of the Judges that '‘^in 
an aciion for personal injury caused by the alleged negligence 
of the defendant, the plaintiff must adduce reasonable evidence 
of negligence to warrant a Judge in leaving the case to the jury. 
But where the thing is shown to be under the management 
of the defendant or his sen'ants, and the accident is such 
as in the ordinary course of things does not happen if those 
who have the management use proper care, it affords reasonable 
evidence, io the absence of explanation by the defendant, that 
the accident arose from want of care. " Arguing from that case, 
which was a dockyard case, where an inspector was injured by 
six bags of stuff falling on him, the plaintiffs might, I suppose, 
say that here the door of the down mail was in the management 
of the defendants, and that what happened was what does not 
ordinarily happen, and so forth. But although I see that argu- 
ments of that kind may be drawn from many of these cases, I 
miss in all of them the one point of identity with the present 
case which I so anxiously seek. These are not cases founded on 
the contractual relation of the defendant to tho plaintiff and the 
resulting obligation to do certain things and avoid doing certain 
things, and not others, which ate not in the scope of the risk fairly 
raised by the understood terms of the contract. 

I might indefinitely extend this examination of the case•la^\•. 
I have carried it this length rather to satisfy the plaintiffs and 
leave them no room to think that the Court has not given the 
fullest and moat carefal attenion to every point in their case 
than for any practical use, to which I feel I shall bo able to put 
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It. For, oftcr .*tti(]ylng tlicse and many otiicr casc«, ns well as 
the dicta of the textbook writers, t]io point I have to decide 
appears to me to icmnin precisely wlicrc it was— unamplIGcd, 
unillurainatod. M’c have tbeso fnct.s. Bassengers in this coun* 
tiy ha^iiltinlly and nltnost universally travel witli tlicir arms 
thrust out of the windows of their crowded comparlmcnts ; not 
infrequently they llirusl their heads out too. When they arc 
sitting by windows it is almost iiiipO‘>sib!o for them to help 
resting tiicir arms on the sills, and when they do this some part, 
nt least, of their arms must project outside the limits of the 
carriage. Before the new type of carriage was introduced, they 
could do this, in reason, with perfect safety. For other project- 
ing parts ol the carringf's would have afforded them complete 
protection ngnin-st such an accident as has overtaken these un- 
fortunate plainlifr*. But with the new type of corridor car tho 
conditions have changed. There is nothing outside tlio car to 
alieltcr limhs against passing objects. So far, then, as tho 
bimplo rule of observing ordinary caro goes, the plaintiffs may 
quite fairly claim to be svithin it. Indeed, as I have said, any 
number of passenger might do what these passengers did any 
number of limes and come to no harm. 

But although they may do this at their own risk and usually 
with impunity, ought they to do it, and if they do it, and are 
injured, can they make the Company liable to compensate 
them? The CJompany has put up notices forbidding passengers 
to “lean out of the windows. ’* And 1 think that no distinction 
can foiriy bo drawn to tho Company's disadvantage between 
'* leaning out ” and putting arms or beads out. 

Again, tho Company have placed bars across these windows. 
Tho bars are not close enough to prevent passengers protruding 
their arms. But they would bo a warning. Men of sense 
might suppose that the Company would not bar the windows 
were there no risk at all, if travellers chose to loll out of them. 
Again, whatever may bo said of the limits of reasonable care and 
prudent conduct while the train is running on an open track 
alone, the conditions aro changed as soon as another train crosses. 
Ordinarily tho most rash and curious English traveller, who, as 
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long as there ib no apparent^ risk of that kind menacing him, 
will lean out of window to admire the view, instinctively draws 
himself well within the compartment while another train is pass* 
ing. True he has every reason to believe that nothing on that 
train will reach his carrage window; he may rely upon the Com- 
pany seeing to that. But however that may be, insti net seems to 
side with the strict rule of contract and I'emind him that he ought 
to be inside and not outside his carriage. I'or no human foresight 
and care- ato infallible. Such an accident as an unfastened door 
is always a possibility — a remote possibility. But the English 
traveller would not take the chance. He would almost certainly 
draw back into his carriage the rhoment he knew that another 
train was about to pass him. Indians are differently constituted. 
They have not, perhaps, had the same amount of experience, 
and the conditions of travelling by train in this country are 
different from those which obtain in a country like England or 
America. So that perhaps the same instinct of self-preservation 
has not yet been developed in the average Indian passenger. 
Bub is the Company to know and reckon with this? The point 
is of vital importance to the defendant Company and to all rail- 
way companies in this country ; it is essential that they should 
have a clear decision upon it— a decision, too, upon the principle 
for which the defendant here contends. The true issue comes to 
this— is the defendant Company liable for injuries caused to any 
part of a passenger which is outside the carriage in which he is 
travelling ? To decide the case upon any othbr ground, any 
ground less sharply defined than that, would defeat the object 
with which alone, I believe and hope, the defendant Company has 
contested the plaintiffs* claims. In my opinion the defendant 
is not liable. I cannot whittle away • the principle of this 
decision by any qualifying words. - It must stand or fall upon 
its own principle. And that principle, if it be good law, would 
set all questions of this kind for ever at rest! If Courts attempt 
to refine upon it by qualifying words and phrases* such .as that 
passengers may extrndo their limbs in reason, or anything of 
that kind, there will he no end to disputes. But if it he once 
held that n passenger has no right of action against a railway 
Company for injuries suffered to any part of his person volun- 



roh, XXXIV.] 


HOMDAY SERIES. 


458 


tarily placeJ nt tho moment the injury was inflicted ontsido the 
carriage, nil future uncertainty is dispelled^ and I do not doubt 
n vast amount of litigation svill be averted. I cannot allow, 
if the principle is sound, that a passenger is in any better ease 
if lie puls half nn inch of his person only outside the carriage, 
than if he puts a yard of himself outside. If any distinction 
of that kind arc admissible nt all, I should say nt onco that this 
is a ease in which llic plaintiffs were entitled to the full benc- 
iit of them. I do not believe that even the second plaintiff was 
standing outside the carriage as the defendant contends, lam 
quite prepared to accept his own account of tho manner in which 
he came to be so seriously hurt. I do not attach any weight to 
the evidence led by the defendant Company to prove that ho 
had opened the door and was standing with virtually his whole 
arm outside the carriage. I do not think the witnesses who 
speak to this would have been In the least likely to have observed 
what the second plaintiff was doing. Besides, had he been so 
standing willi tho door open and facing the oppreaching train, I 
can hardly believe tliat he would not have noticed the swinging 
door and withdrawn himself into safety. Tho case of the first 
plaintiiT b plain. I have no doubt that he has spoken the 
truth. I am quite prepared to accept his story end his brothers 
measurements. I will take it to bo the fact that his arm was 
not more than five inches or so at most outside tho window. 
According to tho principle upon which I am deciding, that 
makes no diffcrcnco at all. Ills arm ought not to have been 
outside ut all, not the fraction of nn inch. Now, accepting tho 
principle as the basis of this rule of law, that a passenger must 
travel inside and not outnido his compartment, and therefore 
that if he docs travel outside, he does so ei^tirely at his own 
risk and the Company cannot be bold liable for any injury 
which ho suffers in consequence. It comes to this, that a passen- 
ger wlio gets injured owing to putting any part of hia person 
outside his carriage is guilty of contributory negligence. And 
it would follow that where tho plaintiff admitted that he had 
incurred the injury in this way, no matter what negligence theie 
might bo on the part of the Company, he would have no case to ^ 
Iny before a Jury, The Judge would be bound to enter a verdict 
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for the defendant on the pleadings. ; And that I take to he the 
true law, notwithstanding the apparently conflicting dicta of 
many of out most eminent Judges, to which I have already refer- 
red. Supposing I am wrong here, and that this is a case which in 
England ought to he left to a Jury, then the further question 
would arise, whether the accident was caused by the negligence 
of the plaintiff in putting himself in a position of risk, or to the 
negligence of the defendant. In this particular case .were that 
question to be tried by me as it would be tried by an ordinary 
Jury, I should hesitate long before I decided that the plaintiffs 
were not entitled to compensation. I am pretty sure that any 
average English Jury would find that they were. And if I 
were not bound by any rule of law such as I have enunciated, 
which restricts the Company*s liability for accidents to 
such as happen to passengers inside their compartments, 
were I merely to treat the case on general principles of ordinary 
prudence and average conduct, I think that I should fiud 
that the accideut was caused by the negligence of the Com- 
pany, and not by the negligence of the plaintifis. I do not feel 
at liberty to give effect to that strong leaning of my own mind, 
1 cannot resist the conviction that the principle upon which the 
defence to this claim is based, is the true principle. And while 
on the one hand it may appear to work great hardship on these 
unfortunate men, on the other any derogation from it (if it really 
be the law, as I believe that it is) would expose all railway com- 
panies to unfair risk, harassment, and expense. There are two 
seritimental sides even, to this particular case, though railway 
companies are little in the habit of expecting, still less of 
receiving, sentimental indulgence. 

I must therefore bold, looking to the peculiar obligations 
under which a railway company lies — essentially, as I under- 
stand, contractual obligations — that their liability in these two 
suits is discharged by the admitted facts that the injuries 
complained of could not have been suffered had the plaintifis 
remained inside the carriages in which they were travcllinf’- It 
therefore becomes unnecessary to (jo into the question o£ dama<res 
' Looking to all the cireuuistances of tho case, beating in mind that 
it is a new point upon which tho plaintiffs might very reason- 
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oUj havo cxpoclod in this counliy, nt any rate, lo snccocil, look- 
ing too to tlio injuries they havo sonerctl, I think that it will bo 
fair whilo (iismisring their suits against the ilctcnjant Company 
to leave all parties to boar their own costs. 

Attorney for the plaintitfs: S. B. MMa. 

Attorney for the defendants : Messrs. Littte ij* Cc, 

K. Mel. K. 


ATPEIiLATE CIVIL. 


S^nre 3/r, JtitiUe Chandavarlat and i/r. JtiHiee Knig\t. 

GADIGEYA, iDortrvt pitbib ADIVEYA IIinEilATII (obioikal 
rtiixTirp), ArmtiST, r. BASAYA buc ilALLAVA IIAPATI akd 

OTBZBS (OBlCt.XiU pEfEyDiJCTS), HBSrOKDWItl.* 

Segulaii^n 11 ttcllon juM/ion— C»rll Court Jttrttdiclion-^ 

Suit to he deelared Agyo cf IDrmoth end te restrain defendant from so 
ityUng Aimtet/, 

Tbo j)UintI£t to olitaio a dccUntioo tbtt ho irus entitled to tho fees 
Bod prhilogoi appetUioins to the Uiremoth at KaizuJBparbx reason ol his 
title to be called the Ayya ol that Ilucmath, and to obtain a perpetual iojuno* 
tlon to restrain the defendant from naing tho came of “Ayys of Hiyemath.” 
The plMntitTs coupbint rras that the defendant bad assumed a name to which 
the plaiotifT had the cxcluslre right, and that that assumption would enable, as 
it hod enabled, tho defendant to attract to himself n largo number of th^ plaint* 
ilFfl followers, and Ihoraby appropriate to himself fees, which would olhenriso 
have been paid to the plaintiff. 

ITeldf that it was a clfum to & caste oOIcQ and to ho entitled to perform the 
honorary duUes of that offieo or to enjoy certain privileges and honors at the 
hands of the members of the caste in virtue of that offloo. It was a caste (Question 
not cognirablo by a Civil Court. 

•ZTrfd, also, that the fact that thero hod been no allegation of any specific 
danMgo hy reason of the assamptioo 6y the defendant of the name of Ayya of 
Hiremath, and also the admission that after all the result of tho assumption 
of that name wonli bo merely to enable some of tho followers of the plaintiff to 
go over to th^ defoudant showed that what tho parties had been fighting for 
Was merely a question of dignity under tho cover of a religious office. If the 
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Coiurt were to interfere in snob cases, it would be merely assisting one party at 
the expense of the other and compelling the caste or the sect to follow ono 
spiritual leader in preference to another. 

Appeal from the decision of A, D. Brovrnj Assistant Judge 
of Dharwar, confirming the decree passed by R. G. Bhadbhade, 
First Class Subordinate Judge at Dharwar. 

Suit to obtain a declaration that tbe plaintiff being the Jyt/a 
of the Siremath at Kamalapur tras alone entitled to the fees^ &c., 
of 'Siremath and for a perpetual injunction restraining the 
defendant from using the surname of Siremaih. 

There was at first no waf A at Kamalapur. The people of the 
village therefore repaire d to the adjoining village of Malapur 
and paid their respects to such Ayyai there, as they chose. 
Latterly the people fou nded a naih and installed a predecessor 
of the plaintiff as tbe Ayya of the Biretnath, It appeared that 
a second math was started and a predecessor of the defendant 
was installed as its Ayya. 

In 1905, tho plaintiff filed this suit. 

The Subordinate Judge found that the subject matter of the 
suit could bo adjudicated upon, excepting as regards the declar- 
ation about tho privileges and dignities attached to tho Biremath. 
Jle further held that the plaintiff’s claim was time-barred : and 
that tho plaintiff was not entitled to any relief. 

On appeal tho lower appellate Court came to the same result, 
holding that tho suit was maintainable in a Civil Court, that the 
plaintiff was not entitled to the office -of Ayya of Biremath at 
Kamalapur; that the claim was not in time; and that the 
defendant bad the right to use the surname Biremath. ' 

Tho plaintiff appealed to the High Court. 

Jayakar with M. B, Chauhalf for tho appellant. 

Branson with B. A, KharCf for respondents Nos. 1, 2, 4 and 5. 
CE.VNDAVARKAU, J. : — ^This was a suit brought by tbe appellant to 
obtain a declaration that he entitled to the fees and privileges 

appertaining to tho Hircmath at Kamalapur by reason^of. his title 

to bo called the Ayya of that Hiremath, and ho asked for a perpe- 
tual injunction to reptrain the defendants from using the name 
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'^Ayyft of The SuborJinntc Judge, First Class, at 

Dlmr^vnr, wlio tric<l the suit, raisc<I several issues, the first of 
svhich was ; " Whctlicr the matter in tlispiUo in this suit cannot 
bo ndjudicatctl upon by a Civil Court.** His finding upon that 
point was tliat the Rubjccl-matlcr could *' bo adjudicated upon 
excepting as regards Iho declaration about the privileges and 
dignities attached to the Ifircmath/* He held that, so far as 
those privileges and dignities were concerned, the question raised 
was one relating to caste ** within the meaning of the Bombay 
Regulation II of 1827, section 21. 

In the appeal Court tho learned Assistant Judge disposed of 
the case on the following issue : " Whether tho plaintiff was 
entitled to tho ofiicc of Ayj’a of Illrcmath at Kamalapur.** His 
finding on tho evidence, on that issue, was in tho negative. He 
held upon the cvi<lcnco that the plaintiff had not proved an 
exclusive right to tho name claimed by him. 

Before us Mr. Jnyakar in support of tho second appeal contends 
that tho issue raised and decided by tho Assistant Judgo had not 
been raised in tho Court of first instance ; and that the suit, 
having been brought by tlio plaintiff owing to the usurpation by 
tho defendants of a name to which the plaintiff alleged he had an 
exclusive right, fell witliin tho jurisdiction of the Court, on 
tho well-known principle of law that an unauthorized use of tho 
name of one person by another gives a cause of action to the 
former, where tho use is calculated to deceive and inflict pecuniary 
Joss. 

Now, the law on the point so raised is clear. It has been laid 
down by tho House of Lords in Earl Cowley v, CoaM/w5 Cowley^^ 
where Lord Lindley at p. 480 soys: “The law on this subject 
has been examined in a very instnicUvo note from tho pen of 
the late Mr. Waley in 8 Dttvidson*B Conveyancing, pt. I, p. 288, 
2nd Ed. Tho judgment of Tindal, C. J., lu. Davies v, Downdes^^ 
and of tho Privy Council delivered by Lord Chelmsford in Du 
Botilay V, Du Doulay'^^ leave no doubt about it. Lord Chelmsford 
in Du Bou^y v, Du Boulay^^^ stated that * in this country wo do 
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Court wore to interfere in such cases, it would be merely assisting ono party at 
tbe expense of the other and compelling the caste or the sect to follow ono 
spiritual leader in pteferenoo to another. 

Appeal from the decision of A. D. Brown, Assistant Judge 
of Dharwar, confirming the decree passed by R. G. Bhadbhade, 
Vixst Class Subordinate Judge at Dharwar. 

Suit to obtain a declaration that the plaintiff being the Ayya 
of the JliremalJi at Kamolapur was alone entitled to the fees, &c., 
of 'Sirmath and for a perpetual injunction restraining the 
defendant from using the surname of Hiremath 
There was at first no malh. at Kamalapur. The people of the 
village therefore repaire d to the adjoining village of Malapur 
and paid their respects to such Ayya& there as they chose. 
Latterly the people fou nded a math and installed a predecessor 
of the plaintiff as the Ayya of the Bxremath. It appeared that 
a second was star ted and a predecessor of the defendant 
was installed as its Ayya. 

In 1905, the plaintiff filed this suit. . - ^ 

Tho Subordinate Judge found that the subject matter of the 
suit could bo adjudicated upon, excepting as regards the declar- 
ation about the privileges and dignities attached to ihaJIiremath. 
Jle further held that the plaintiff's claim was time-barred : and 
that the plaintiff w as not entitled to any relief. 

On appeal tho lower appellate Court came to the same result, 
holding that tho suit was maintainable in a Civil Court, that the 
plaintiff was not entitled to the oiBce-of Ayya of lliremath at 
Kamalapur; that the claim was not in time; and that the 
defendant had the right to use the surname lliremath. 

The plaintiff appealed to tho High Court. 

Jayahar with M, B. CAaubalf for the appellant. 

Branson with D. A, Kharef for respondents Nos. 1, 2, 4 and 5. 
CiLVXDAVAliKAii, J. .This was n suit brought by the appellant to 
obtain a declaration that he was entitled to the fees and privileges 
appertaining to tho Hircmath at Kamalapur by reason^of bis title 
to be chlled the Ayya of that lliremath, and he ashed for a perpe- 
tual injunction to restrain tho defendants from using the namo 
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•'Ayya of Ilircmntli The SuborJinnto Judge, First Class, at 
Dlmrwnr, who tric<l Iho suit, raised Severn) issues, the first of 
which was : Whether the matter in dispute in this suit cannot 
be ndjuflic.'itoJ upon byn Civil CourL** His finding upon that 
point was that the subject-matter could “bo adjudicated upon 
excepting ns regards the declaration about the privileges and 
dignities attached to the Ilircmnth,” Ho held that, so far as 
tho«!o privileges nn<I dignities were concerned, tlio question raised 
was one relating to “ casto'* within Iho meaning of the Bombay 
Regulation II of 3827, section 21. 

In tho appeal Court tho learned Assistant Judge disposed of 
the ease on llic following Issue s " Whether tlic plaintiff was 
entitled to the ollico of Ayya of Illrctnath at ICnmolapur.'* His 
finding on tho evidence, on that issue, was in tho negative. Ho 
held upon the evidence that the plainlill had not proved an 
exclusive right to the name claimed by him. 

Before us Jlr. Jnynbar in support of tho second appeal contends 
that tho issue raised and decided by tho Assistant Judge had not 
been raised in tho Court of first instanco ; and tiiat the suit, 
having been brought by tho plaintiff owing to tho usurpation by 
tho defendants of n name to which the plaintiff alleged ho had an 
exclusive right, fell within tho jurisdiction of the Court, on 
tho well-known principle of law that an unauthorized use of tho 
namo of ono person by another gives a cause of action to tho 
former, where tho use is calculated to deceive and inflict pecuniary 
loss. 

How, the law on tho point so raised is clear. It has been laid 
down by tho House of Lords in £arl Cowley v. Countess Cotoley^^ 
where Lord Bindley at p. 480 says : “ The law on this subject 
has been examined in a very instnictivo note from tho pen of 
tho late Mr. Waley in 8 Davidson’s Convoyanciag, pt. I, p. 283, 
2nd Ed. Tho judgment of Tindal, 0. J., ia Davies v, Dotondea^ 
and of tho Privy Council delivered by Lord Chelmsford in Du 
y^ovXay V, Du Boulay^ leave no doubt about it. Lord Chelmsford 
in Du Bou^y v, Du Boulay^ stated that * in this country we do 
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1910. uot recognize the absolute right of a person to a particular name 
Gabigsti to the extent of entitling him to prevent the assumption of that 
Bisvya. name by a stranger/ ......... "Iho mere assumption of a name 

which is the patronymic of a family by a stranger who has never 
before been called by that name, whatever cause of annoyance 
it may be to a family, is a grievance for which our law affords 
no redress.* ’* 

The question, therefore, is whether any damages have been in- 
curred or not. In examining the case from that point of view it 
must bo remembered that, closely scrutinized, the plaint in the 
present case does not afford any clear indication that what was 
complained of was the user of a name by the defendant in a manner 
calculated to deceive any one. "When we read the summary of the 
plaint as given by the Subordinate Judge, who tried the case in the 
first instance> it appeared to us that what the plaintiff complained 
of was trespass on plaintiff's property by the defendant. It 
appears that it was under that impression that the Subordinate 
Judge decided tbe first issue raised by him partly in favour of 
the plaintiff. But Mr. Jayakar has candidly admitted before us 
that, so far as any property is concerned, there has been no 
trespass by the defendants upon the plaintiff’s right ; that all 
that the plaintiff complains of is that the defendant has assumed 
a name to which the plaintiff has alone exclusive right j and that 
that assumption will enable, and has enabled, the defendant to 
attract to himself a large number of the plaintiff*s followers and 
thereby appropriate to himself fees, which would have gone into 
his (plointifTs) pockets. When the case is thus put, it resembles 
Ilurari v. Suba^^K , It is a claim to a caste oQice and to be entitled 
to perform the honorary duties of that office or to enjoy certain 
privileges and honours at the hands of the members of the caste in 
virtue of that office. That is a caste question, not cognizable by a 
Civil Court. The fact that there has been no allegation of any 
specific damage by reason of Uio assumption by the defendant of 
the name of Ayyaof Hxrcmath, and also the admission that after 
all, iho result of the assumption of that name would be merely to 
enable some of the followers of the plaintiff to go over to the 
defendant, show that what the parties have been fighting for is 
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merely a qaoHlon of dignity under the cover of a religious ofllcc. 
If we were to interfere in such eases, we should be merely ossisting 
one party at the expense of the other and compelling the caste or 
the seel to follow one splrilunl leader in preference to another. Wo 
think, therefore, that tlic point raised bj-* 3Ir. Joyokar, namely, 
that the suit is for damage incurred b}' his client by reason of 
the unauthorized use by the defendant of the name, to which 
the plaintiff alone is entitled, does not arise upon the pleadings. 

On these grounds wo confirm tho decree with costs, 

Dtertt confirmed, 
r.. E. 


APPELLATE CIVIL. 


Hrfurt 2Ir, Ckandacarhar and 3Ir» Juttiet Knight. 

riUOJSUAlI DIKIIAJI Axc otuebs (oricikai. Catxitobs Nos. 3, 2 axd 3), J510. 

ArrELUXTS, r. PESTONJI MERWAJ»JI (obioutu ArruCAsr), TtlnaryZZ. 
IlrsroxriEyr.* ’ 

Probate and AdminUtration A,tt {V ef IBSl), teethn Sl^Indian Sueetuten 
Act (A’ cf 3553), etetton SHO^yriH^Probale^Catcator^Interett poemsed 
by (he eaccaior. 

The proTxsions of ecction 81 of tho Probate nod Administration Act, 1661 
(which ’correspond with those of section 250 of the Indko Snecession Act, 18G5) 
enact that the interest wliich entitles aiwrson toput in a cayeat must ho an 
interest in tho esUitc of tho deceased person, that is, there should be no dispute 
TVhatoTer as to thetitloof the deceased to the estate, bnt that tho person who 
wishes to come in os tho caveator must show aomc interest in tho estate derived 
from tho deceased by inheritance or otherwise. 

Abhiram Dan v, Oopal Dots followed. 

Appeal from an order passed by E. J. Varley, District Judge 
of Surat. 

Proceedings for probate. 

This was an application by 'Peslonji to take out probate of 
a will made by one Jloherwanji Bomanji, 

• Appeal No. 23 cf 1900. 
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In the proceedings that followed caveats were filed hy four 
persons of whom the appellant Pirojshah claimed a share in 
some of the property which the testator had disposed of claim- 
ing it as his own: and the other two claimed that certain 
property disposed of by the will was mortgaged by thcai to the 
testator who had treated it as his own. 

The preliminary question that arose in the lower Conrt was 
whether those three persons were entitled to come in as 
caveators at all. The DislKcfc Judge held that they were not 
on the follo^ring grounds : — 

It appears ttat careator Ko. I is tcenticDed in paragrapb 10 of the trill as 
fcanag M interest ia certain joint property, or rather the sniplns which Jai^ht 
remain after the defrarieg of certain charitable charges. The other esreotors 
are only interested to llus extent that they have litigitioss pcaiing with the 
deceased testator. 

Tho English practice as to careats is regulated by Siatu'e £0 and 21 
Victoria 77 aection 63 and rales tberennfler framed. For obricts reasons 
the TaliditT of o will can only bo contrarerted by a liaitol class of persons— 
relations beoeiiciaries nnder the will propounded as aforcJer ifill. etc. 

A creditor unless be has also had letters of adminUtraiioa gnsted to him 
cannot dispute a will OTilliani’a law of Exeectors pages 2r9.2S0). 

The English Procedure as to*Careats’ do» not eppearto hare been ia 
any way abrrgsttd by anytluBg incorporated into either the Probate and 
Administration or Snccession Acts (Acts V of JSSl and 10 of 15C5). ^Cor as 
argued liy opponent's pleader does the appeaninco of a party claiming to be 
intereited after entry of caTcat {pio/acto maho the proreftlinga “ eoatentious *’ 
Cf. sections 253 and 253A of Act X of 16G5, nor is section 2C1 imperalivo 
until the ?«B/ ttendi of the caveator, if challenged, has teen wbblisteJ. 
The caveator as mortgagor has do foe«« I. L. It. Calmtta XIX, 

p.d9 refers to mortgagees. 

1. U r.. Calcutta VI, pages 42?— ICO decide that an attaching creditor may 
oppose- The cav* is an old Oac, and the remarks of Field J. seem to go 
l«yond the EogUsh pactice. So far n» the caveators ara concerned, there is . 
no interest cf theirs which weraUmnny way ha prejudicially afTccted by 
the grant of Probate to an Executor, with whom the existing litigation 
would be carried oa. 

The mere fact of citations having issued under section C30 
upr-n jvrsorj claiming to tar* an intewst, doc* rot c.-top the propoundcr 
cf the wai from eballerging the interest set up by tho caveator, nor 
make the proceeding* "coateationB.** 
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Tlic cavcaton oppcaleil, 

Z. A, for the appellants r—Tlio appellants liavo an 

interest enough to contest the will. TIio will contained recitals 
against the appellant's interest, which if allowed, would bo 
evidence of title. See Z'^oleen CAuntIcr Stl v. ZAolotoonduri 
Zalcc^K Even attaching creditors and mortgagees of the estate 
of n deceased person, are held to have interest to oppose a W’ill ; 
See JiitAcn D.ri w Saijendra l^atk ZvU^‘,Ka»M Chuudra Zeh 
V, Gcjii Krxthna Zeh^^. 

K. K. ZT(Ata, for the respondent: — A person who is entitled 
to oppose the grant of probate to a will must dcrivo his interest 
from the testator and not have a right against him. See 
Jh^iran Lats V. Gopat 

Further in proceedings for grant of probate, Courts cannot go 
into questions of title: OcAacaram NanabAai v. Zolatram 
See also RahamiulUA BaUh v. Hama J?oKt°h 

lu the eases relied upon by the appellants, tho caveators hod 
no intcrcsl.s adverse to the testator. 

Bhah was heard in reply. 

CiLUfDAVADK.Ui, J. \Vo think tho ease foils within tho 
principle of AhUram Gopal\VasA^\ Tho provisions of 

section 250 of tho Indian Succession Act, X of 1865, and section 81 
of tho Probate nnd Administration Act, V of 1883, are that the 
interest which entitles a person to put in a caveat must bo 
an interest in tho estate of tho deceased person, that is to say, 
there should bo no dispute whateverns iotho title of tho deceased 
to the estate, but tho person who wishes to como in as 
caveator must show sorao interest in that estate derived from 
tho deceased by inheritance or otherwise. That is tho construc- 
tion which tho Calcutta High Court has put upon tho section 
in tho case above referred to, and that seems to bo in accordanco 
with tho language of tho section itself. In the present case 
caveator No. 1 claims adversely to the alleged testator. Ac- 
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cording to the latter, the caveator has no interest whatever in 
the property. But according to caveator No. 1, he .and 
the alleged testator were sharers in the properties concerned. 
Therefore, to the extent of the share which this caveator alleges 
he has in the properties, he claims adversely to the testator. 
So also as regards caveators Nos. 2 and 3, the alleged testator 
claims complete ownership of the property by reason of a sale 
to him, whereas the caveators in question claim the properties 
as their own mortgaged to the testator. Therefore, that is an 
adverse interest claimed by them. 

We confirm the order with costs. 

Order confirmed, 

B. E. 


APPELLATE CIVIL. 


Befort Sir Ba»il Seott, Xf., ChiffJuaiiee, and 2Ir, Justice Batchelor, 

DATTAMBHAT RAMBHAT JOSHI (orioikal Pi^uNiirr), ArriLtAXT, v. 
KBISENABHAT bin GOVINDBHAT JOSHI act bis. others (oBiOrirAL 
Defekdasts), Resposdekts.* 

Transfer of Property Act (IV oflSSS), eeclion C7-^J7svfructteary tnortyaye-^ 
Debt payable \oithin a fixed period— ‘Expiry of the period— Mort 3 a(]ee*s 
right to an order for sale. 

Where nader a nsnfractuary mortgage the mortgage debt is made payable 
within a fixed period, the mortgage is not purely a usafructnary mortgage and 
the mortgagee has, in the absence of a contract to the contrary, the right to an 
order under section 07 of the Transfer of Property Act (TV of 1882) (hat the 
property be sold after tbe debt has become payable. * 

Mahadaji v. Jb(iO) and Krishna v. JJar»(z), explained- 

Secojtd appeal from the decision of Y, Y. Phadke, First Class 
Snbordinute Judge of Bcigoum with appellate powers, confirmin'^’ 
the decree of S. S. Phadnis, Second Class Subordinate Judo-o of 
ChikoJi. “ 


• Second Appeal No. 425 of 3009, 

0) (1652) 17 Son. .25. (!) (1008) 10 Bom. B. It. 016. 
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Tlio plaintifl* sued to recover pos'^cssfon of tho property m 
(lisputf* or to recover iho mortgage iJrbt by il9 F:a]o wider tho Kv 
foDon-jjj" cJrciJiHstnnces.— Tbe properly hchnged to ihe lather ^ 
of dofondniils 1 nnd 2 and grandfntlier of. defendant 3. lie 
mortgage 1 it to Hie plainlifP.s father on the fOlIi October 3893. 

T7ie mortgage-deed provided ns foHon's 
I M»-c from yon (a Join oQ It-i. 300 (itiworJi) three IjnmIrcJ of the 
Gorcnimcnl Colnapo in ca'h for mr prirate porpOfO'. It i* agreed th.it interest 
tjvia this should J'O at the rate <f 12 («n ironls) trelro annas por cent per 
ramsfui. As rvginJs the period fof rep.iyment) of this, I shall repay jour 
n:<jneT in tsroyc.irs from to-dir, rorUm(amonfiJ) the following is mortgaged, 
ramelr, Ian 1 irh-teof is in my name and which is situated in Monro 

Xipanj of T.ilaV..n Chiholi in lidgacm District, and land silinted in Mouro 
(aavan, thj whereof li m tho name of VanJevhbat Balmilihat, being 
lau'is I.et I ns fn-Iro on account of ^oiMpjn. Tin ilUnts of the same arc m 
giicn K'low.— 

«••••* 

The lands thus described hire been mortg'geJ to you and girea into year 
pos8e*«!-r. .^ceorJitigly, you arc to coUivato (or lease out) tho 8.aid four lands 
nnd enjoy tlicni in lieu of interest. And yon nro to write off tho profits that 
maybe jieMed, in the interest, and appropriate the same. I shall, on lay 
iwnonal mponsihilily, pay wkitteer balance of interest imiy remain. Yon aro 
to pay me the surplus of profits of land, if any, rcm.atnirg after the interest U 
paid off. Itntccdlalcly after the ospiry of (be agrocuiewt, I slull, on the y-rati- 
yado (tho fir-t d-sy) of the cyclical year, piy off the whole of your money and 
redeem the land, at the same time. I shall not interfere with the land within 
that time. I In'c reccirrd the said rupees in cash and giren this mortgage- 
deed in writing dnly and of my ©wn free will. Dated the 20tli of October, 
lg03. 

On the 15th Slarch 1907 the plaintiff brought the present suit 
alleging that possession of the property marked A in the plaint 
was made over to the raorlgogco and the right of collecting rent 
with respect to the property marked B was also made over, that 
in this manner the mortgagee remained in possession of the 
mortgaged property till tho end of the cultivating season in the 
year 180G-97, when .he was forcibly dispossessed by the defend- 
ants and that since then they had been wrongfully in possession. 

Hence the present suit for the recovery of possession or of the 
mortgage debt by sale of tho property. Defendants 4—6 were 
joined because they were pnisno-mortgagees under defendants 
1-3. 
c 41C— 7 
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Defendants 1-— 3 contended that the mortgage sued on was a 
hollow transaction, that neither the plaintiff nor his father ever 
had possession of the land, that they mortgaged the property to 
the family of defendant 4 and that the claim was tiroc-harred. 
Defendants 4 — 6 set up the mortgage to them. 

The Subordinate Judge found that the plaintiff could not 
x'ceover possession of the property as the suit was not brought 
within twelve years of the mortgage, that he was not entitled to 
sell the property, the mortgage being usufmetuary, and that the 
remedy for a personal decree against the defendant was time- 
barred as the suit was not brought within six years from October 
1895 when the cause of action arose. The suit was, therefore, 
dismissed. 

On appeal by the plaintiff the Appellate Judge framed two 
issues, namely, “ (1) Whether the claim of plaintiff for the 
possession of the land is in time ? and (2) Whether he can realize 
his money by sale of the mortgaged property ? *’ 

The findings in appeal on both the said issues were in the 
negative and the decree was confirmed. In the course of his 
judgment the Appellate Judge observed as follows:— 

Ab regards tho Isb jssae, the mortgage-deed vras executed on 29t1i October 
1S93, and the suit was hrooght moro than IS jears niter that date Plaintiff 
alleged, hOKever, that his father bad jio'^ession of the projierty till 1896*D?. 
The lower Court has carefullj reriewed the evidence on tho question of posses- 
sion and has come to tho coDclu!>Ion that the mortgagee did not as a matter of 
fact obtain possession of the property- 

* • • « • • 

On tho whole I agree with the conclusion arxivcd nt by tl.o lower Court and 
bold that tbe claim for possession not liaving been brought within 12 years 
from dato of mortgage is barred by limitation. 

As regards tho Slid issue, the question is whether the moitg.igo is simply n 
usufructuary mortg.ago. There are two contrary decisions of the Bombay 
IKgh Court on the point. According to tho ruling nt 1? Bombay, page 425, 
tho mortgagee would liaro tho right to recover his money by sale of the property. 
In the later ruling (10 Bombay law Roportcr, pago C15) acontraiy decision has 
been arrived at. The lower Conrt has followed the later decision in preference 
to tbc catlicr one, and I think that ihst is tho only course open to Suboj dinate 
Courts until tho point be again raised in tho High Court. As tho roori^a^a is 
only a uiufmctiury one. tlio^mortgjgec cannot recover his money by sale'oaiit 
mortgaged property. 
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' The plaintilT preferred n second appeal. 

//. G. Kvllariii (oT the appellant (plaintiff) : — The mortgage- 
deed in suit clearly contains o covenant to pay the mortgage 
debt within two years. Thus the transaction is not purely a 
usufructuary mortgage. It is a usufructuary mortgogc and 
there being no condition to the contratj*, the inortgogee is entitled 
to recover the amount by sale of the mortgaged property : 
Slahcdiji V. Joti^'K In Krithna \\ Uari^^ there was no c.'cpress 
covenant to pay the debt, therefore, that decision cannot govern 
the present cose. Tlio Madras Iligh Court has in the Full Bench 
ruling in Sitalami Atntnal v. Gopala Satundravt taken a 

similar view about the right of the mortgagee to bring the 
mortgaged properly to sale. The Bombay High Court also has 
taken the same view in rarasharain v. Puliojiroo^^K 
\ jV. J. SMreahcarJtar for respondents 1 — 3 (defendants 1 — 3) : — 

I The transaction is purely a usufructuary mortgage and that being 
so, under the terms of section G7 of the Transfer of Property Act 
N^usufructuary mortgagee os such, unless there is anything in the 
,.,^onbact which would imply a right, cannot sue cither for fore- 
clo^ro or sale : Zue/unts^tar v. Doohh Moeltan 

The mortgage transaction in Paratharam v. Putlojirao^*'* was 
governed by section XV clause (3) of Regulation V of 1827. 
The mortgage transaction in dispute was clfected in 1893. 
Therefore it is governed by the provisions of the Transfer of 
Property Act. 

In Krishna v. J/arfCJ it was held that ’.a mere covenant to 
pay, unaccompanied by the hypothecation of the property, 
cannot alter the character of the mortgage and give the mort- 
gagee a right to sell in the event of non-payment. 

Scott, C. J.:— The question in this case is whether the 
appellant has a right to an order for sale of mortgaged property 
the subject of the mortgage-deed of tho 29th October 1893. 

The learned Judge of the lower Court has considered that 
there are two contrary decisions of this Court upon tho point 
(4 Ecoaiir«p. 123. 

(51 {18»7) 24 Cftl. 077. 

(«) (1903) 10 Bora. h. R. ClB. 
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1010 . nnd tlmt ho wfts bouml to follow the later ruling, and lie has 
D\TTAMBniT accordingly followed what ho Lelicvcd to be the cflect of .the 
KAvBnAT judgment in Krishna v. in prcforcnco to one in Mnhathji 

KniaitvA- V. In giving this prcforcnco to tlio judgment in Kris/itia 

V. ho has lost sight of tho provisions of section 3 of the 

Indian Law Reports Act XVIII of 1875. 

Wo think, however, that ho has misread tho judgment in 
Krishna v. Ifari^\ Avhich was shown by tho judgment' of this 
Court in Parasharam v. Pi(llaJirao^^\ to fall within a different 
class of eases to that in Mahatlaji v. In tho last men- 

tioned ease, thcro was a distinct covenant to pa)’ after five 
j'cars from the date of tho bond. In Krishna v. //.zn'f'Khcro 
was no covenant to pa}’ tho principal amount at any particular 
date. In the mortgage which wo now have under consideration 
tho mortgagor covenants ns regards tho period of repayment of 
this, I shall repay your money in two years from to-day. Tor 
this amount tho security is tho land described below.*’ It i.s, 
therefore, not a ease of a purely usufructuary mortgage, but a 
case in which the mortgago-monoy has bccoino payable by tlio 
mortgagor and therefore in Ihc absence of a contract to tho 
contrary tho mortgagee has tho right under section (57 of tho 
Transfer of Property Act to an order tlmt the property be sold. 

We therefore reverse tho decree of tho lower Court nnd pass a 
decree for tho plaintiff ordering tlmt in default of the defendnut 
paying the amount of principal and interest not exceeding dai.i’- 
dtijiai within six months from this date, the property be sold nnd 
the proceeds of the sale paid into Court nnd applied in payment 
of what is found duo to the plaintiff nnd tliat the balance if nny 
bo paid to the defendants or other persons entitled to receive 
the sniiic. 

Tho plaintiff will bo entitled to add his costs of this tnit to 
the mortgage debt. 

Decree reversed, 
o. u. It. 

(t) (iro 5 ) JO I'om. u n. CIS. m (isoj) 17 Dom. J2:. 

W So2 antf p. le?. 
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B.— General Acts. 


Gtsrrtl AfU ef lbs Oorifiior 0»n»r»l cf IndiA i.i Connol, Vol I. from 1S3I to 1SC7, 

M.lio-s ItW .. .. ' 

Qrartl ArtJ of llif (jortmoc (Srxril im Cotintil, Vol 11, fnoin ISOS fo ISaS, 
I/!.tiO*i 10^ . 

Gratral AfU of Ui* OoTOfnor Ofocral »•» CoJict, Vo! Ill, from 1579 to 18SC, 

Ld.tio 1 l'.K )9 ... _ * 
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-. 
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Anew edition of tho Burma Code. 


11.— Reprints oi Acts and Eegulations of the Governor General of India 
in Connell, as modined by subsequent Legislation. 


Aot I of 1846 (IiogalPraotitlonors). 0 **“ * 

Act XXI of 1850 (Removal of Cast© ‘ ' • 

Act XXXVn of 1850 (Public Serva ■ • ‘ 

August 1908 11 s. (la.) 

Act XXX of 1852 (Naturalization of Aliens), as modified up to SOth April 
1008 2a.ris.) 

Act XX of 1853 (Legal Praotitionors), as modified up to Ist September 

1007 .Is. Op. (Is.) 

Act XXIV of 1854 (Malabar War— Knives) with foot-uotOB Is. 3n, (is.) 

Aot XXIII of 1855 (Administration of mortgaged Estates)* as modified 

up to Ist October 1908 3p. (Is.) 

AOtXXIVc' ■ .1 ■ rl909.2s. (Is) 

ActXIIIof ... 4a.3p. (Is.) 

Act XXVII ■ • ■ 2s.9p. Qs.) 

Act IX Of vx' uuuiiuiej, us uiuuiJjuu up lu ibi uoLouei' xuuu *•. Is. Op (Is.) 
Act XXIV of 1850 (Madras District Police), as modified up to let Nov- 
ember 1907 ... ... ... 3a. Gp. (2i) 

Aot XVI of 1863 (Ezoiso Duty on Bpirits), as modified up to let 

October 1008 2 a. (U.) 
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Act XXV of 1 • . 

Ist October 19UV bs.(ls.) 

Act V of 1860 (Indian Articles of War), as modified up to Ist January 

1009 ... Its. 1-2 (3s.) 

Act V of 1870 (Unclaimed Deposits), as modiflad up to 1st October 

1908 Is. Os.) 

ActVIIoflF ^ — - Its. 1-a (2s.) 

Aot XXI IX c • 1 2i. 8p. (Is.) 

Aot XXVII . • 3tober 

"lOOB bs. Cp. (Is. 6p) 

Act I of 1872 (Evidence), as modified up to let May 1908 Se.l.( 2 s.) 

Aot IX of 1872 (Contract), as modified up to 1st February 1908 ••• n*. 1>4. (SsO 
Act IX of 1874 (European Vagrancy), as modified up to ist September 

Apt I Of 1878 (Opium), as modified up to Ist October 1907 6s.6p. (is.) 

Aot VI of 1878 (Treasure Trove), as modified by Aot XII of 1891, as 

2 s. 0 p. (Ift.) 

• • ne 1908 ... Ri. 1-6-8 (4»o 

■ ' ' “ s * - Os. (li) 

4 • . • ■ • ip to Ist October 

1907 Is. Op. (1*.) 

Aot XIII of 1880 (VaooinatioQ), as modified Up to lit September 

1000 4s.9p.(l».) 

Aot XVof 1881 (racrtolesi. asmodifledu)} to let AprlllOlO ... ••• 6p. {ls..6p.) 

Aot XVIII of 1881 (Central Provinces Xiand-reveniie), as modified up to 

lat Marob 1909 - Its. 1.2 (8».) 

Aot XXVI of 1881 (Negotiable Instruments), as modified up to Ist Sept- 
ember 1909 ... 10s. (laj 

Aot II of 1882 (Indian Trusts), ns modified up to Ist Juno 1009 ... 10 s. (la.) 

Aot Xll of 1882 (Salt), as modified up to Ist August 1909 7s. (3s.) 

AotV of 1683 (Indian Merobant Shipping), as modified up to let Sept- 
ember 1909 Go. (it.) 

Aot IV of 1884 (Exploslvos), as modified np to lat September 1908 ... 4s. 9p (la.) 
Act IX of 1881 (Legal Practitioners), os modified up to 80tb Juno 

1009 ls.6p.a»\ 

Act III of 1888 (Polios), as modified np to lat January 1009 ... u.9p no 

Aot II ori8B9 (Measures of Length), with foot-notes ... so ^^1 

Aot IV of 1880 (Indian Morohandlse Marks), asmodiflsdnp to Ist August ' 

logs 


... ... M. ... ... “ « 
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Act XIV of 1008 [Indian Criminal Law (Amondmont)) .•• In Urdu. Sjl fia ) 
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receiver— JtAymc\t creditor— Charging order — Solicitors' Ucn for ewis.] 
tnU at common law that a solicitor is entitled to a lien for his coats on 
propeety recorered or preserrod by his exertions has always been followed by 
this Court; and, whero thero are assets of n partnership in the hands ol a 
receiver appointed in a partnership suit, the solicitors engaged in that suit aro 
entitled to nsk for a charge on those assets in priority to the creditors of the 
partnership. 

Pi'dd V. TAornc (1902) 3 Ch. 344, followoA 

Where a ph-untifT has obtained a decree egainst a partnership firm, the 
Qvailable assets of which are in the hands of a receiver appointed in a previous 
partnership suit, hia proper course is not to issue execution against those assets, 
but to ask the Court for a ch-arging order, nnd to undortate to deal with tho 
charge according to the order of tho Court. 

ATctcncy v. Aitrill (188G) 31 Ch. D. 345, followed. 

A. Haji IbUAit AND Co. V. Radiabaz ... »• (1909) 34 Bom. 48 

CA6TE.QUESTIONS, JURISDICTION OP CIVIL COURTS IN— Caxte— 

Trustee of caste funds — Extent of right to inspect doeumenU— Demand and 
refusal — Juritdietxon of Cie»l CouAs in caste questions— Application of 
Indian Trusts Act (7/ of 1882). w«. 0 end 0, to creation of trusts of 
caxIs/kiuIi— C iril Procedure Code (Act V of lOOS), see, 161.] As a result of 
dlssenatoDS in a Ilinda casto a suit was filed by tho plaintifT, a trustee of 
certain casto funds and member of Uio Managing Committee, against the 
defendant, a co-lrustoo and the President of that Committee. Tho plaintiff 
prayed for a declaration tliat he had tho right to inspect all books and 
docnmcnls ol the Mahsjao Managing Commlttoo, Sab*Commiltoo and Tcustoos 
4 


... 45 


... 60 


ijr2>sz. 


»ncl for nn ifijnnclinti rf*tfM*n{nK tho dofcmiant frora interfering with him fn tho 
exerciM of inch right. Tho only two documents about vrhich Uiere was any 
rosi oonlroTpTsy wero the mlnotes of tho 8ub<Coniniittce and tho corrcspondcnco 
Cleof iheMihajsn. 

llrli that as Irnstco of tho Dcra«ar and Sidharan funds, tha plaintiiT had 
no right, either in law or by virtue of any caste rules, to tho roving inspection 
claimed. 

Hanl cf Jlonfay v. ^tifenaa (ItOS) S2 Horn. 4CG at p. .17-J, referred to. 

/f'W, farther, that Iho Mahajm fund of thu caafo being a purely secular 
fend tho lodtsn Trust Act applied, and tho nlaintiff could not claim to havo 
l>c<n nia<lo a Inis'co of that fund merely by virtuo of a caste resolution and his 
own letter of acceptance. 

field, fnrthcr, on tho cvtdcncp, that thera bid been no express demand 
addroeacd by tho plaintifl' to tho proper quarter, and no refusal by the defendant 
luch as would bo netessary to enable a suit of this cliaraetor to snceced. 


//fW, farther, that where rights to property tro not involved all matters of 
inicrtal rnanagement must bo left to tho decision of the essto* 

Tho question in dispnto was in reality a question between the caste and a 
icet]cn,apparectly A small sectioo, of the castolcd by tho plamtilT, and as such 
it was outside tto Court'a jurirdiction in aecord.mco with the decision in 
AVneAond r. Sataiehand (IfcO) 5 Bom. at p. 84 F, X. LaVi Shamji v. 
ll'alji }\'ardhaia» B) Bom. 1507, referred to acd distJngoisbeo. 

//rid, lastly, that when accordieg to well cstablislicd principles eeriain 
questicni luro been removed from tho juriediction of the Court, they cannot be 
brought wiibin tho jurisdiction under section Ifl of tho Civil Procedoro Code 
(Act V cf 1005) 

.TEfitmnii ^*ABsCT f. CiiArscv CoovEB/r m, (1009) 81 Bom. 467 

CIVIL FBOCBDCfRE CODE (ACT XIV OF teS2), hk, SrS-DcUiaH Aaneul- 
turitW JitUefAet (XVIIof 1879), tee. 12— Cemyromiie of ths case— Court'a 
» i i I in tVi remr—Pfeader^scompromis* 

•et (he comj)ronts#e.J 

• • • . her Section of the 

. • ■ ' • lopilves the parties 

to a suit of the power of catering into a comproiuisu auu utving that comprt^ 
miso recorded under section 375 of tho Civil Froceduro Code of 1883 which is 
tho same os Order XXIf I, rnlo 3 of the Code of lOOS. 

A comprombo means tho settlement of a dbputcd claim. 

Where a prrty comploini that a comprombe qilectcd ia his name by hb 
pleader was unanthorizodj ho must move tho Court to cancel oU that has been 
dono and to rorivo tho suit 

Satantroioda v. C/*ureAiyiriycic<f* (1910) seo p. 408 onic, followed. 

PiBSJi r. GlKsrATi ... ... ... ... (1910) 84 Bom. 602 


.(ACT V OF I90S), SEC. IBl^Caste^Trutieea of 

.... tTuriJ. 

. ’Act (11 


pnnciples certain questions have been removan iroui 
Court, they cannot bo brought within tho jurisdiction under i 
OivD Procedure Code (Act V of 1908). 


' . . 'roeedtiro 

■ ablisbod 
of the 
section 151 of tho 


Bto IHDUK Tbusts Act (H or 1832), secs. 5 and C ... 


407 


h 




vi 


Cn*Y OF BOMBAY MUNICIPAL ACT (BOM. ACT III OP 18S8), bec. 251A, 
ci» (a) — Building — “Birccllg 'ocer or direellg under” — Construction.'] Tho 
woras “ directly over or directly under ” in acction 261- A. clause (a), of the City 
cf Bombay 3Iunicipal Act (Bom. Act III of 1888) ahould be understood in the 
restricted sense of immediately over or immediately under, so that in effect und'^r 
this section a xvater'Closet may be built bo as to bo vertically OTcr or under any 
part of a bnilding provided that a bath-room intervenes. 

"Where it is not suggested that a word hears any technical sense in thecontost 
in which it occurs, tho constmetion muat proceed upon the general rnlo that 
statutes are presumed to uso words in their popular sense. 

CrnaraiBnor Eebauim, Sib, r. Tnc Musicii’ai. Cojimipsioxeu fob the 
CiTsr or Bomba-v ... ... ... ( 190^) SiBam. 4v>i 


COMPENSATION— iond AequitiUon Act (I of 182 -i)-^ Compensation^ Valuation 
of residential properig — Eieiacnts to he coniidcred’^Eoidence before Acquisition 
OJficer-^Practice. 

See Lavd AcQtizMrrojf Act (I or 1694) ... ... 45(3 

COMPEOJIISE, meaning QV— 'Deccan Agriculturists’ Belief Act {XVII of 
1879), ^cc• 12— Comprojjjtse of the case— Court’s duty to record the compromise 
and pass decree *« tts terms^^Pleader’s compromising withoMi authority from his 
client— Client to apply to cancel the compremise.] A compromise mesns the 
settlement cf a disputed claim. 

See Deccan Aobicultocistb* Eemcf Aot (XYII of 1870), ftsc. 12. 502 

CONSTRUCTION OF . " 

XII ef 1688), iC6. 

—Construction.] ‘ 

m tlio C'-^ntext in v, 

rule that statutes aro prcaamed to use words in theif populsr sense. 

See CiTv yr BoiiCAt McNicirat Act (Boar. Act III or 1888), 

8fcc. 251A, cc. (a) ... ... ... ... ... 49y 

COSTS — Practice— Dissolution of pai'inershfp-'-Assels in the hands'.of receiver— 
JuJgmcnt-eredilor— Charging order—SoUeihr’s lion for costs- 

See SoLiciTon's xir.v roii co^ts ... ... ' ... 481 

DAUGHTERS, INlIEIilTAKCE OF — Hindu. IjaK—Atifahshara — Daughters 
inheriting property from their father — .V^em Acportdc aHcl absolute — Tenants-in- 
common J In tha lJomb.iy Presidency a daughter talcing property from her 
father inherits it os stridhan and daughters take their shares Bep.irately end 
absolutely. 

When tho property eo inherited is not phyaiwlly divided, it is held by tho 
daughters ns touants-in'cummon and not na joint tenants and there is no 
eatvirorship between them. 

In casta aflccling inheritance tho into is to ndhoro to tho decisions of Iho Court 
tu which tho district frem which tho csso arose is snbjcst. 

ViTUAi-PA r. Savitui ... ... ... (1910) 31 Bom. 610 

DECCAN AORICUI.TUr.I5TS' RELIEF ACT (XVII OF 1670), me. 12— 

III ’ ' ■ . ■ * 'to 
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A coarrcmb«o taosn* Iho BoUIomeal of a disputed dahn. 

IThere a party cnapldtu that ft coniproraiao cfToclcd in his name by his 
pbsitrwTviunsuiIionANJ.hetamtriovctho Court to ciccel nil that has been 
dene and (o renvo the suit. 


Uitarrfotfda v. C/wn:^,»>in>oiri<i (1010) scop. 403 cJire, fcllowoi 
PltiJi r. GiSAriTi ... ... .. (1910) 31 Bom. 003 

DOOBiICNTS, IN’.^PrCriOX Ol'—Cax(<! — Trv*te« of eatte /Irnif#— JE’x/«ir of 
*' •**'■ *. ■■■■ a«ff iTuriif/iV/ion of Ciril Courts 

! I* . Tratlt jitt (J2 0 /IBS 2 ), trfs. 5 and D, 

■* ' . ' ’ » , ‘ . tfi—C«ri7 I'rofeJure Cbrfe {Act V of IDOS), 

/re. 151.] .\i ftrc-iU of diaseaslons in a Hindu caste n /uil was fileaby tho 
plaintiff, a trnitcc cf certain caste fundsaudmemberoflho JranagingOommittoc, 
a^iatt iho defendant, n co-tnutoo end tho President of that Committee. The 
pldaliff prsyeJ for A jecjaralion that be had the right to inspect aJJ booJcsjmd 
docuaeais <if tho Mthsjan Sfanagtag Committee, Sab-Committeo and Ttnstoos, 
and for an iniunction reafaming tho defendant from interferins with him in the 
etercisa of inch rght. Thoenlytwo decumenta about which there was any real 
eontroreny were the laiauiei of tho Sub'Coramttteo and tho correspoadonco filo 
of the X'ah.ajan. 

llelJ that as trustee of the Dcrasir and Sadbarnn funds, tho plaiatilThad no 
right, cithc.- JO htr or by rirtnoofany caatoruljs, to tho roting inspection 
cl/untd. 

J/anC v. (IdOS) Si Bom. 4<JC at p. IM, roforrod to. 

IfelJ, further, tbat.tho Maliajan fund of Hus cast© being a purely soeular fund 
ths Indian ff^st Act applied, and tho plaiotitT could not claim to havo boon 
made a trustee of that fund merely by virlno of a casto resolution and his own 
letter of aoceptanco. 

//<W, further, on the ovidonco, that there lias boon no express demand 
addfcajcd by tho plaiati/T to tho proper quarter, and 00 refusal by the defendant 
Such AS would be ncccrsary to enable a suit ol Ibis characlor to succoed. 

further, that irhero r/ffbts topropcrlf are cot javolredall matters of 
internal managemcot must be left to tho decision of the casto. 

Tho fiucstion in dispute was in reality a question botreon the caste and a 
> , . ■ I . ‘ — ‘ho plaintiff, and as such 

. ■ , , ■ • . • the decision in A'eraeiiznd 

. ■ . ■' ; ‘ tamji v. ^Vdlji ircrrf4ff»a« 

Held, lastly, that when according to well established principles certain 
questions havo been removed from tho jurisdiction of tho C^nrt, they cannot 
be brought within tho jurisdiction Under asclion 151 of tha Ciril Procedure Cocio 
(Act 7 of 1008). 

jETiiiQmii NiRszr V. Cbapsst CoorzBJi ^ ••• (1000) 31 Bom. dC7 

Hindu law— A docticn— AfotAsr's tUlefftan altofatltf* IroHeft ton.] Tho 

adoption of a mother’s sister’s son is zar^id, oven though ho may also happen to 
bo father’s brother’s son. 
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Tlio prohibition against the adoption of o Bister’s son, a daughter’s son and & 
mother’s sister’s son is general, and not confined solely to persons who ore neither 
Sapindas nor Sflgotras. 

Bamchandra v, Gopal (1908) 32 Bom. 610, followed. 

Waibai e. Heebbai ... ... ••• *- ( 1900 ) 34 Bom. dOl 


HINDU LAW— JUifal-iAara — daughters inJieritiag propcrii/ from their father — 
Shares separate and dbsolvte — Tenantfin-common.^ In the Bombay Presidency 
a daughter taking property from her father inherits it o5 stridhan and daughters 
take their shares separately and absolutely. 

When the properly so inherikod is not physically divided, it is hold by the 
daughters as tonants-in-common and not ns joint tenants and thoro is no 
survivorship between them. 

In cases aSecting inheritance the rule is to adhere to tho dosiaions of the 
Court to which tho district from which tho case arose is subject. 

ViTiiAPPi V. Savitbi ... ... ... (1910) Oi Bom. 510 

HINDU WILLS ACT (XXI OF 1870), secs. 2 and 6 — Indian Succession Act 
(A o/18G3), «ec. 187— wldo>t/iufrrtter-G««craf‘a Act (11 of IS74), see. 86— IFiVf 
made in Bomlafi — Propertpteorlh less than Bs. \,O00~~’Iroiate-^Adminulr(ttor- 
GtneraVs certificaie.] A will wade in Bombay is subject to the provisions of the 
Ilmdu Wills Act(2kXl of 1870) and a person claiming as a legatee under the 
will Is not entitled to sue without taking out probate as ho would be bound by 
section i 87 of the Indian Succession Act (X of 1665) which ie incorporated in the 
Hindu Wills Act (XXI of 1870). 

The provision of tho Administrator.Gencrare Act (II of 1874) is not affected by 
tlio incorporation m the Hindu Wills Act (XXI of 1870) ol section 187 of the 
Indian Succession Act (X of 1865). 

Naratam SiininnAU t. Pakoobano Baboji ... (1010) 31 Bom. 50C 

INDIAN SUCCESSION ACT (X OP 1865). sec. 187— 2/ind« Wills Act (XXI of 
1870), sees. 2 and C — Indian Suceeuton Act (X of IBQS), see, lB7~^Aiiminis- 
UatOT'GincTaVi Act (II of 1874), sec. SO— TTtf/ made tn Bornbap — Property 
tcort/i lets than Its. 1,000 — Probate^Adminisfrator’Genefal'B certiJicateA A 
« ill made in Bombay is subject to the provisions of the Hindu Wills Act (XXI 

>.i - — entitled to buo 
■■ ■ • . 87 of the Indian 

' ( > . • ' • Wflls Act (XXI 


The provision of the Administrator-GencraVa Act (II of 1874) is not affected 
by tho incorporation in the UindQ "Wills Act (XXI of 1870) of section 187 of the 
Indian Snccc.^'Sion Act (X of 1865). 

XAHilAN SnalDlIAR r. P.V1IDPBAKO Bapcji,., ... (1010) 84 Bom. 50C 

INDIAN TP.TJSTS ACT (II OF 18S2), secs. 5 and C— Ca^e— Trujfce of caste 
funds — Bxlent of rifjl.iio intptet doeuments-^Bemand onrf refusal-^Jurisdic’ 
tion of Cj'rtl Courts »n caste qxtestions— Application ofXnHian Trusts Att(JI of 
18S2), 5 and C, to creafion o/ trusts ef caste funds — Ciml Procedure Code 

(Act To/lOOS), sfc. ICl.] Asareqnlt o{ dissonBiom in a Hindu icaate a suit 
irAs filed by the plaintiff, a trustee ofeertrin caste fnnds and member of tho 

*'•- J-'— r.— ’ **'-""-'Hidont of 

■ ^ ■ 1 ; • . -n^.' ‘ right to 

■ ■' ‘o®, Sub- 

• ■ " : ; 'ant from 
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inltrtetitg»iAliiminUii) urtdw ol •ocli tiglil. Tho onl^ Iro il(K„mciits 
about irhicn tcrno was aBr real controrarvj’ wcro the minutes of iho Sub-Com. 
mittee and the comtpoDdeneti filo of tbo ^fthijaa. 

//fH that as Irn^tws oftlie Dsfaaar atwl Sidbsran funds, tho plaiiiUff hid 
no rght, cither in law or by virtue of any «sto rules, to tho roving ksnoction 
claimed. * 

Lanl of r.otnf‘t>y r. SnleiMn (lOOS) 32 Bom. dCCi at p. .174, referred to. 

JTilJ, fnrtJior, that tho Jfabajan fund of this casto beinij a purely aocular fund 
the Indian Troal Act applied, and th-* plaintifT could not claim to Jiavo boon 
madea tnisieo of that fund moroly by Tirtuo of a caste tojolution and hia own 
Utter of acceptance. 

Jleti, further, cn the eridenee, ‘that thoro had heon no express demand 
addretsM by the phintill to the proper qaartar, and no rcfiiBal by the dofimdnnt 
inch as aroald be neceasary to enable & auit of this chataetoc to tueeoed. 

further, that tvhero rights to property are not inrolved all matters of 
internal mansgement must be Uft to the dociaion of tho caste. 

The (lurstion in dispute was in reality o question between tho caste and A 
sectioo, apparcotlf a amall eectioa, of the cstto tod by the ptaintill*, aud as auoh 
it srascutiido the Coart's juntdiction in accordance withthodeoision In 
T. S'itaichand (18S0) 5 Botn. at p. 81 F. N. Shamji v. Tr«?/// WarUhmnn 
(l£do) 13 Bom. 307, referred to and distingmahed. 

StU^ lastly, that when according fo well eatabliiliod priaelplea certain 
quettiona have boon removed from tho juvUdietion of \ho Court, thov cannot 
be brought wt'hio tbe jurisdictten nsder section 151 of the Civil Procoduro Code 
(Act V of 1003) 

JETjiiBiiai yi&aXT e. Onarsex CooTESJi ... (1003) 84 Bom, 407 

INEEBITAKCEf RULE £aw— .dfikislMira— Caujiifm _ fnAeriifn't 

f ref etiy from th«if/dihtr^ShaT«$ nejfarate otnd alsolute“^Tenanti‘in‘eommon ‘ J 
Xn csBts sfTecting inbentonto the rulo is to adhere to tbo deciBions of tho Ooidt 
to which tbo district from which the case arose is snbjcct. 

See DaucniEiut, irfOEniTAifoi or ... ... ... .»% CIO 

dUElSDICTIOX OF CIVIL CODIITS— Casfs—ZVMsUe o/ ensie funds—Etlent of 

••..I- - f Indian Trusts 

^ »— CiBif jTroco- 

a • • 

5 « IwBiiN Tncsia Act (11 or 1882), SECS. 6 AMD C ... ... 407' 

LAKD ACQUISITION ACT([ OF 1694>— CiMspejiaaften— Fafaiafion e;^rMiVeflh'af 
propirty^Elements to hi coniideretl—Pcidcnce bfbra^ Acquhlthn Ojficcr-- 
i’rae/tcc.] The inceme of a property whether Bctual or imaginary is no doubt 
one of the recognised starting points for » valuation, but it is a mistake to think 
that it la the only element to be taken into conaideration. 

In the care of reeidential property to endeavour to arrive at the market value 

soltlw .'-.,4- ™ 

I . . . , ■ . ....... ■ . • ' ) 

r» - . , 

which a purchaser wishes to acquire for bis own residenco—is such a coiomodlty, 

^ B 619— i 



IKDEX, 


The first qaestion to determine is whether there ia o domaud, and if there is a 
demand the original cost ia the most important element for conaideration. 

’It ia the duly cf legal practitioners attending before the Acquiaition Officer 
to assist him in arriTing at a Talnaiion by putting before him all the information 
and materials at their disposal. 

In tub 3JAITEE OF Land Acquisition Act. In thk mattbp. of Govern- 
ment AND SuKHANAND ... ... ... (1909) S4. Bom. 4S6 

LEGAL PRACTITIONERS, DUTY OY^tand Acquisition Ad {I of 1894)—C’oni- 
j)eii«ation— rhluaijon 0 / r'esidentiat ‘property — Clemente to te considered — 
Svidenee hrfore Officer— ‘Practice. 

See Land Acquisition Act (I of 1894) ... ... 48G 

LIEN — Praciice—fdissolution of partnership — Assets in the hatids of receiVr — 
Judffment'ertdilor—Charyinff order — Solicitor's lien for eosis. 

See Solicitor’s lien for costs ... ... 4S1 


JIATUKHA — ffindu Laic — ■Mitakshara— ‘Daughters inheriting property from ihtir 
father— -Shares separate and absolute— Tenanis-in-tommon. 

See Lauguters, inoebitancb op ... ... ••• OlC 


^IITAKSHARA— Hindu X<ite — Llttxkshara—DanqhUrs inheriting property from , 
their father— Shares sepaiate and absolute— Tcnants-in-common. 

Sec Dacodtlbs, iNnaBiTANCB op ... ... , . 61( 

P.VRTNERSHIP, DISSOLUTION OT— Practice— Dissolution of partnership— 
Judgment-erediior— Charging order— Soticiior's lion for costs. 

Bee Solicitor's ubn for costs ... ... ... 484 


PLEADER’S AUTHORITY TO COMPROMISr -o-’*’-' 

Act{XVIlof see. Compromise of ' < ■ • * 

compromise— Pleader's compromising leith • .* 

Client to apply to eaneel the compromise.'] . • ■ 

compTomiso eSected 10 hia name was Doauthorised, he must move the Court to 
caoecl all that has bsen done and to revire the aait. 

See Deccan Aobicoltubistb’ Relibp Acr (XVII op 1879), sbd. 13. 501 

PRACTICE — Hindu Laio—hlitakihara— Daughters inheriting property from their 
father — Shares separate and absolute — r^nanla-in-eommon.I In cases affecting 
inhtntance the rule is to adhere to fho'deciaiona of the Court to which the * 
district from which the case arose ia subject. 

See Daugiitees, inueritancc of ... ... ... sic 

■ ■ ' ■ Land Aequisilion Act (/ of 'ititH)—Comp>ensaiion—Vatu.aitQn cf 

residential property— Elements to he «»«ejVe»‘ed-“.iS'ptd»nce before Acquisition 
Officer — Practice. 

See Land Acquisition Act (E op 1894) ... ' ... ... 4S6 

— Distolution o/partnersklp — Asset* in the hands of receieer— Judgment- 

creditor— Charging order — Solieitor''s lien fvr costs. 

See SouciToR's lien for costs ... ... ... ... 4S4 

I ' ■ d 6- Indian Succession 

* ■ Uo/lSli).iec.U—]y,lt 

• . . ■ • • ■ Probate— Administrator' 

GeneraVs eertifieate, ' 

See lIi.NDU IVitts Act (XXI of 1870), secs. 2 akd 5 60 ^ 
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RECMVEH, AHSETTft JX THE IIAXPS OF — Prattite — Dhtofution of partner- 
of rtetirtr-^JiiigTBtn‘’ercltt)r^C}iai‘ginj oi\ier— 

Solicitor i htnjor ootft. 

See $jLic,Tor.’« iiB.v tor costs » ... *** '134 

SOI/Ii-irORS I»rEX IOH COSTS^rraetiee^-Dittalution of partnertlitp'—J.ssels 
ineanat^f teenetr—Ju-igmeni-crtHtor— Charging order-~-Sdliciiorf' lien fbr 
re'rts j Tbo mlo at coinroon law that a solicitor ii eotitlod to a lion for his costs 
on property rooorcred or prcaorrod by his otortions has nt trays boon follotred by 
th‘« C^nri; sad, wherB tbcro are assets of a partnership in the bands of a 
riceircr appointed in a partnership anit, tho eoUeiton cngajted in that suit ate 
entitled to ask for a charge on thMS assets in priority to the creditors of the 
partnership. • 

;?fdd r. T^ome (lOO:) 2 Ch. 314. followed. 

^\’h^ra a plaintiff _h.ai obtained a decroe against a partnership firm, the available 
arrets cf which aro in tho hands of a rocoiror appointed in a prerious partner* 
ship auit, hia proper conrao is not to issue execution figsinst those assets, but to 
aak the Court for a chaipcg order, and to onderiaho to deal with the charge 
according to the order of tho Court. 

AVtraey v. jttlrili (16SC) 31 Ch. J>. 315. followea. 

A. Ilajj IsuAin axd Co, c. Hsbudu ... ... (1900) SI Bom. 481 

STHinilAJi'— Zatff— Mihisiara^Daujhttra inheriting fretn, their JathT-^ 
Sharti ttporaltend altoiete-^Tenanta'in-eommoni] In the Bombay Presidency 
a daughter tahiop property ioherita it as tiridhan and daughters take their shares 
leparslely and abeoluU-Iy. 

See DaroiiTtas ikiieritakcb ... ... 510 


TRUSTEES or CASTE TXiSX'Z-Caete^Trveteea of eaett Junie^Extenief right 
“ ■ I ■* ' . .*» ^Oftrle in caete gue&tlone—AppMia,’ 

3 and 6 , toMeationof friisfe of 
. 1908). #«• 151. 

See iKuiiK Toesre Acr (fl of 1882), secs. 6 ard 6 ... ... 46Y 


TENA^’TS-IK-COMMON-ZAWa Law—Mitaleiara^BaugMen inheriting pro- 
pe*tv from their iatherSharee eeparate and ohsofufe— TenontB-tn-commo^J 
'Vhen the property so inherited is not physically dmdad, is is held by the 
dsjighters as tonants.in-cjmtnon nni not as joint tanonts and there is no 
survivorship between them. 

See CApcnixRs, lynEBiTAHOE of ... .« »• *•* ^ 


VAI I i - - -■'..-—.r.nrrw r — J ^cguinCxon Act {I of 

^Etemenls to he con- 
3 The income of a 
ae rcoogaisod stsrting 

is the Only eleiuent to 


In the case of residential property toendsavont lo arrive at the 
« 0 lely on the basis of an hypothetical rent may wrk gra« ^If 
There are commodities which may possess a value in the m« -nirtvment which 
turn tb.r giva on opital invasted but far Jba .aY.at.g« .nd ""S 

.wrnafrOT their pMoBtioa. Kr,.a»tW P'up.'tr;'”, 'fa.uT. MaSS 
■»h:ch a pnrchajer wi»i 8 » lo aegnira for ho orra roaidioM-u aush a commoai 7 . 

11 , • ■ ' 


Pag® 

Tho first quMtion to deter/nino is ^rbeibcr there is a demaud, and if there ia a 
deitiand the original cost is the most important clement for oonsldoration. 

It is the doty of legal practitioners attending before the Acquisition Officer 
to assist him in arriTUig at a valutfon by putting before him all the information 
and materials at their disposal, 

IiT THE Matter op Land AcQcismox Act. Ik xbe matter or Got'znx* 
iiEXT AXD SuKRANAND ... ... (1900) 34 Bom. 480 

"WILL — Hinixt TTil/i (XA'/^1870), aec*. 2 and 5— Indian SncectsUv. Act 

of J8C5), see, ISr — Admijiixirator'GeneraVe Act (Hof lS74),<ec. 36 — Willrnude 
in Jjoxnhay — Troiperty u'oWA Icsa than Jt». 1,000 — ^rcMe~^Jdmintsirator' 
iSeneral'a cirlifcafe. 

See Hindu IVjlls* Act (XX/ or 3870), secs. 2 and 5 ... dCC 

WOKDS AND PHIIASES 

« Directly over or directly under." 

See City op Dombav Mcnimpai, 'A cr (Boar. AcT^III or ISSS), 

SEC. 2S1A, CL. (a) ... ..i ... ... ... ‘iSe 
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Ptfcrt .Ifr. Jrjti'ee TlalfMoi' anxi Mr. Juitiee Macifod. 

JETIIADlIAt XAi;si:V. Arm-nyr Axn DrrrxpAST, r. CIUrSEY 
COOVKIUI, UttroNDcsT axd ri_«XTirr.* 

Cute- 7rutltt r/ ratfr /vnJi^rjrtfttf of right ta tutpect doeunwxtt-^Dmnnd 
i3ndr<ft!nit^Jt!rint!rl'ion of Ctrit Conrtr in catle qvetlhxxt-^AppUcaiton 
rf TmJian Tnult Art (II rf *), trcUoHt A and Gy to creation of Iruttt tf 
oaitefundt - Cittl Vroofd,tTf Ccxle{Aet J’oflOoS), teeiioxi 151, 

A« a 1^*1111 of •lu’Pnoions In n IlirJo oasfa a unit Was filoJ by llie pIuintiiT, 
ft of ccr*ainci«to funl* an<l mi'inlcr of tlio JInnasing Committee, 

ftgainst llio defon'Utit, a co-ttHsto.* ay4 tlie PresWent of tbit Committee. Tlio 
plainlill prftTcl for n iJ(h liMlion tl at lic Lad tlie right to inspect all books 
ftnd doctimenU of the Miibajiii ilanaging Committoe, Sub-Commitlco and 
Tnj^.ts's, and for an injunction riwtraining the def* iidnnt from interfering with 
liim in the exerci'C <if iin li right. The only two documents nlont which there 
wii any real conln'rcriy were the jiiinotcJ of tlio .Snb-Comniittce find tJio 
corresponJeneo file of the M.ahajio 

ffeW (hit M trutfp of the Dermr and S.'dhflian fund*, Uio pb’mtiithad 
no right, either in law or hi i irtue of .any caste iiiles, to Iho roving iii«j)Cct!on 
claimed, 

Satil' of v. SaUnaxM referred to. 

tlelxi, further, that the .Mahajaii fund of this caslo being a pnrely secular 
fund the Indian TiustAet siiplted. ftndtho plaintiff could not claim to have 
hcon made n tnidco of th it fund merely by viilne of a caste resolution tiiid lua 
o^’n letter of aceeplaiice. 

UilJy further, on the oiiilcjicc, that there bad been no oiprcss demand 
addressed hy the p’ahiHfl to tho propci quarter, and no icfii«al by the defendant 
such as would be necessary to enable n suit of this character to succeed. 

Mtlcl, further, that where rights to property are not invoked all matters 
cf iuternal raansgement must be left to (ho decision of tho caste. 

The question in dispute was in reality n question between the caste and a 
section, apparentlv a email section, of the caste led by the plaintiff, ond os such 
it was outside the Court'*! jurisdiction in accord.incc with tho decision Jn 
^'mehand v. Savaichajid(-h Za/ji Siamji v. Tr<iy* ll’arrfAmnTi W referred to 
ftud distirguished. 

• Original Suit No. CS7 of 1C05, App’al N'tfc 1J30. 

(’» (lOlf*) 32 Horn. -tCd at p. 47i. P) (I8i0) 5 iJotn. ot j*. St F. K. 

(3J (1803) 10 Horn. cor. 
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Jlcld, lastly, that when Bccording to well cstahlislicd principles certain 
questions have hccn Toraoved ftom the jnrifiUcticn of tho Conrt, thcj' cannot 
be brought Trithin the jurisdiction tinder section 151 of the Civil Procedure 
Code (Act V of 1003). 

This wns a suit filed hy the plaintiff for a declaration that he 
had tho right to inspect and tako copies of all hooks of account, 
minute-hooks and documents of tho Mahojan, Managing Com- 
mittee, Suh-Committcc, and Trustees of tho Cutchi Dassa 
Oswal caste, and for an injunction restraining the defendant 
from interfering with him in tho exorcise of that right. 
Both tho parties were trustees of tho Derasar and the Sadharan 
funds of the caste and both were similarly members of the 
^lanaging Committee, tho defendant being President of that 
body. 

Tho plaintiff alleged that complaints had been mndo to him 
that certain of the caste funds had hccn misapplied and irregular 
resolutions passed hy the ^^anaging Committee, and it was with a 
view of investigating theso complaints that Jio claimed tho 
inspection. Whilo^ admitting that his right to inspection ns 
n member of the caste wa.s subject to tho permission of tho 
Presidenf or Scci'ctaiy of tho Managing Committee, ho asserted 
that, under the caste rules, ns a trustee he had an absolute right. 

The defendant denied tho plaintiff’s right, and contended 
further {tnlcr alia) that the question was purely a caste question, 
and not one which the Court could entertain. 

The case came before Air. Justice Chandavarknr, who gave 
judgment for the plaintiff with costs. 

Tho defendant appealed, 

Sfraufftnan (Advocate-General) with Jos/ii and Tnraporevolla 
for the appellant : — 

In tho first place, tho plaintiff in his capacity as member of 
the caste or ns member oF the Slanaging Connnittec has neither 
at common law, nor under tho caslo rules, any sucli right ns 
alleged. See JJatii cf Homloy v. Sithman^^K As trustee ho 
bases his claim both on the common law and on the caste rules 


0) (UOS 32 n.m. ICC. 
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Ilis truslcc-'liip of the Pornsar nnd Sadliarnn funds, liowcvcr— 
and these arc t!ic only funds of which he is a trustee— cannot 
improve Ills position, ns the documents in question (the minutes 
of the Sub'Conitnittcc and the correspondence file of the Mnhnjnn) 
do not in any way appertain to these funds. Hub 8 of the 
caste rules, on which he relies, excepts trustees from the general 
prohibition only in respect of the particular documents relating 
to their tiiist'S. 

In the second place, even assuming that the plaintiff lias such 
a right, has it ever been denied Inin by the defendant ? The 
correspondence ^*hows this was not so. On this point see Taylor 
on evidence, Article 1502, 

Finally, a^isuming all the above points in the plaintiff's favour, 
he has no cause of action in a Court of law. It is a caste 
question entirely and he must go to the caste for relief, No 
right of property is involved. A decree of this Court based on 
a caste rule would be worth nothing, inasmucli ns the casto 
could at once render itnugatorj'. v.^Sa^aO), Kalan 

V Govind Gopal^'^ Ilanhiinalh Damodhur v, Oanuvdhan Oopal^'^, 
Shanji w IPalji Wafdhitan^^K 

Vadthah with Jinuah for the respondent:— 

The defendant was also a trustee of the iinhajan fund. The 
resolution of 10th January 1005 appointed him trustee, and ho 
wrote accepting the ofllcc on 3td February. As trustee of this 
fund ho certiinly had the right of inspection claimed. 

In Banh of Semlay v. Sulcman^^^ the plaintifT had no 
special interest as the plaintiff has here, as a trustee and roembor 
of the Managing Committeo. This is not acaste question, hut the 
invasion of the right of a trustee, non-cxerciso of which would 
put him to damages which cannot be assessed. 

Tlie plaintiff’s right was certainly denied by the defendant, 
who was one of several joint tort-feasors. Action by the Court 
in the matter would not interfere with the autonomy of the 
caste. 

«') n832) C Dom. 725. (1801) 15 Bom., p, CIO. 

<■> (18S7) 11 Bora. 634. (1805) 10 Bom. 607. 

(s) (leos) S3 Bom, 4CC. 
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Strongman in’ reply • 

Tlic plaintiff ^Yns not n trnstco of tlic Mnlmjnn fund. No 
trust-deed was cscciitocl, althougli the resolution of J9th Janu- 
ary 1905, on w’hicli he relies, clearly intended a deed to be 
executed. This fund was definite!}' hold to l-c a secular fund 
in Thaclcncf/ v. lltirhlnnnS^'*, and ns such comes under the Indian 
Trusts Act. Sections 6 and 6 of that Act rcciuire a written 
instrument and a transfer of the property for the trust to be 
valid. The plaintiff thus eannot claim to he n trustee of this 
fund merely by reason of the resolution and his letter of 
occoptance. Further, he never demanded inspection as a trustee 
of the ^fahajan fund. Nor did he put forward this claim in the 
Court below. 


Cnr. a(h\ rati. 

BATCliELon, J —This rather hc.avy litigation was the unfor- 
tunate result of a division or faction in the Cutchi Dassa Oswnl 
caste, to which both the parties belong. At the time of the suit 
the defendant was President and the plaintiff was a member of 
tbe Managing Committee of the caste while both the plaintiff, 
and defendant were trustees of tw'o trust funds established by 
the caste, under separate trust deeds, called the Dernsar and 
Sadhai’an funds. 

The plaintiff sued for a declaration that ho w'as entitled to 
inspect and take copies of all the books and documents of the 
Mahajan, the Managing Commillce, the Sub-Committee and the 
Trustees } and for an injunction restraining the defendant from 
interfering with the plnintifTs exercise of his rights in this regard. 
The defendant's main answers to the suit w’cre that the question 
in dispute was n purely caste question outside the jurisdiction 
of the Court; that the plaintiff was not entitled to inspect the 
minute books of the Sub-Committee or the correspondence file ; 
and that no cau*c of action had arisen against the defendant 
who had never refused or denied the plaintilTs right to take 
inspection of such documents as he had a valid claim to see. 


(I) (1633) 8 Com. 4S2 



VOIi. XXXIV.] ' 


BOMBAY SERIKS. 


47; 


'l!ic learned judge below found llmt tlic suit wns properly 
cognizable by llic Court , that tho plainlilf bad a right to free 
inspection of all tijc books and documents of tlio caste ; and that 
the defendant ha<l on the 7th Scptc<nbcr 1D05 denied tho 
plaiiitifT.s rigid. He, therefore, made n decree declaring that tho 
plaintifl was mtillcd to inspect and take copies of all or any of 
the books, and ^•c^tnunillg tbc defendant from interfering with 
tho plainlilT’.s cxcrcl'-c of his rigid. 

from that decree, tlm defendant now' appeals, and the learned 
Advocatc*Gcncrnl on Ins behalf has addressed to us a tlircc-fold 
argument. IIo contend'?, first, that tho plaintiff !jas no right to 
inspect tliD ininiito l-ooks of tho Siib*Commiltco or the corre- 
spondence file, the^c luing the two documents about which alone 
tliere ianny controver'V ; secondly, that, if such a right exists in 
tho plaintiff, it was never denied l>y the defendant; and, thirdly, 
that in any event the question between tho parties is a purely 
caste question involving no rights to property, and is not within 
tho Court*.s jurisdiction. 

Mr, Padshah for (lie rcspondcnt-plalnti/T seems to have felt 
some difllcuUy in supporting the decree on tho grounds assigned 
in the learned Judge-'s judgment, and has accortlingly directed 
the main stress of his argument towards establishing that his 
client was a trustee not only of the above-mentioned Dcrasar 
and Sadharan funds hut also generally of the whole Mahajan 
properly. If that is so, it is argued that his capacity ns a trustee 
of tho whole caste property would give him a valid claim to 
inspect all the books and documents of the caste. Bearing in 
mind the character of the two documents now in dispute, we 
seriously doubt whether even on this hypothesis they would be 
necessarily exposed to tho plaintiff^s inspection ; but this point 
need not be decided because we think that the plaintiff’s claim 
to be a trustee of the whole Mahnjon property must be disallowed. 
It is sufficiently answered, in the first place, by tho fact that 
there was never any demond made by the plaintiff for inspection 
on this footing. Upon this point the most important evidence 
jj’ Exhibit K, tiic correspondence immediately preceding the 
institution of tho suit, and if reference bo made to this corre- 
Bpondenco, particularly to the plaintiff’s solicitor's letter of 15th 
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ifflhajnn In tlic pinintilt ncknowlcdcjcs that he 

ha-s been *' fclcclc<l ”, and accept-*, or agrees to, the action of tlie 
casto. We are, however, of opinion that llicsc t\Yo Esliibits do 
not Eufilec to con*-lilutc tlic plaintifl a trustee of the Stahajan 
property. Admittedly tliis svns not a enfe of a new appointment 
to an cxi'-tin" lru>«t, for no trust of the linhnjan property Imd 
ever Wforc been created and that property was then vested in 
the ca^tc, on \vho'*e behalf the powers of management were 
delegated to lliO'Managin^ Committee under rules 1 and 2 of 
the caste rule*!, Kxhillt J. Now Kxhibit I) clearly contemplates 
that, to carry into effect the announced intention of creating a 
tro'-t, a tru*>t deed ••honhl be prepared divesting the caste and 
vesting the properly in the jHjrsons chosen to be trustees. No 
such deed has ever been executed or even prepared, and the legal 
title to Uic property still remains with the caste. This fact 
tccomcs the more significant when contrasted with tho other 
fact that In regard to tlic Dernsnr and Sodharan funds regular 
deeds of trust were prepared and executed : see Exhibits A and B. 
In thc*'c circuu.stcificcs it appears to us that the intention to 
create n ltu<t of tho Mahnjnn fund remained uneiiccted. Upon 
this point reference may bo made to sections 5 and C of the Indian 
Trusts Act, which require for the creation of a x’alid trust an 
instrument in writing and a transfer of tho property. It is true 
that the Trusts Act does not apply to public or private religious 
or charitable endowments; but it has already been held by this 
Court in Thackenei/ Vewroj v. Jlurlhum Nnrtey^^ that tho ilahajan 
fund of this caste is a purely secular fund, and wo think that 
the principles of sections 5 and 6 of tho Act are properly 
applicable. Upon these grounds we come to the conclusion that 
no tiust of the ilahajan fund was created, and that tho plaintiff 
cannot claim to have been a trustee of the whole caste property. 

If that is so, then the question is narrowed down to the form 
which alone w'c understand it to have assumed in the lower Court, 
that is to say, tho question w'hctlicr the plaintiff is entitled to 
claim this inspection 
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(c) in his character as a member of the caste, 

No%y as to the plaintifl's capacities under heads (ft) and (c) 
Mr. Padshah, whose forcible and exhaustive argument has omitted 
nothing capable of tclHog in bis client’s favour, 1ms candidly 
admitted that the plaintiff’s privileges in regard to inspection 
must be determined solely by reference to the rules of the caste, 
and that these rules — see i*ule 8 — formally exclude the right of 
inspection. The caste having made a rule in regard to inspection 
no other line of argument was possible ; but even if the rules of 
the caste had been silent on the question of inspection, wc do 
not think that a right to inspection existing in any person by 
virtue of his being a member of the caste or of its Managing 
Committee could be evolved by a reference to English law. That 
unique aggregation, the Hindu caste, is so wholly unknown to 
the English law that, as it seems to us, English decisions concern- 
ing English corporations and partnerships tend rather to confusion 
than to guidance upon such a question as that now in hand. A 
Hindu caste may have points of resemblance to English corpora- 
tions and partnerships, but its points of difference appear to us 
even more numerous and more radical. Iiavo, thox’efore, had 
uo hesitation in accepting Mr. Padshalr’s admission upon this part 
of the case, though when wc come later to the question of the 
caste’s autonomy wc shall have occasion to adduce further reasons 
in support of our view. 

If we arc right so far, then, the result is that the plaintiff can 
make no claim to this inspection except as a trustee of the parti- 
cular funds known as Dorasar and Sadharan. Wo propose in 
discussing the whole question to follow the order of the Advocate 
General’s argument, to inquire, that is to say, first, wliether 
plaintiff had any such right; secondly, whether, if so, it was 
definitely demanded by the plaintiff and was denied by the 
defendant ; and, thirdly, whether in any case the question is not 
a caste question beyond the Court’s jurisdiction. 


VOh XXXIV.J 


BOMDAr SERIKS. 


4 


Upon the fii^t of llip'c questions a is plain ilmt,(w(nistce of 
tho Ivro fund*!, Iho plaintifTIms certain loga! rights fipnrtnlto^ethor 
from ony privilrgca ^\hich he mny,!iave imilot tho rcgulatiolis of 
the caste ; for though it is competent to a caste to appoint a man 
a trustee or not to appoint him, it cannot, having onco so appointed 
him, restrict tho legal rights incidental to his position ns trustee. 
AVo must, therefore, cramineVcparatcly the plainlifl’s legal rights 
as trustee and his right*, /or H h enough for him to succeed 
upon either. 

His legal right* ns trustee of tho Dcrapar and Sadhnran fimdB 
cannot, in our opinion, entitle him to inspection of the two con** 
tested documents which do not appertain to cither of these trusts. 
This, as we understood his argument, was not seriously contested 
by Mr. Padshah, who upon this point relied on tlio larger conten* 
lion (hat tlic plainliiT was a trustee of the whole caste property; 
and it would seem that tho distinction and its consequences were 
not prominently brought l>cforc tho learned Judge below. Tho 
documents of which inspection is claimed are, os wo have suid, tho 
SQb.Commiltec'fl minute book ond tho correspondence file of tho 
Mabajan. Tho Sub^Committcc^s mionto book contains the record 
of what is called (he Judicial Branch of the caste, that is, of the 
inquiries mode by (Iio Sub-Committee into caste o/Tcnccs alleged 
to have been comraillcd by various members. Tiio cojTcspondenco 
file contains the letters wTittcn and received by tho Monoging 
Committee on behalf of tho whole caste. These documents in 
no sense belong to tho Derasar or Sndharun trusts, which have 
separate books of their own, and there is no allegation that these 
books have been incorrectly kept. As trustee of these two funds 
only, the plaintiff could, we (hint, have no legal.claira to a roving 
inspection of nil caste documents on the ground that some of such 
documents may possibly bo found to contain entries bearing upon 
questions of expenditure having some connection with the trusts, 
and no such power is implied in the deeds ci'cating the trusts, 
Exhibits A and B, 

This part of tho case need not, however, bo further pursued be- 
cause wo Avero not pressed to allow the plaintiff’s claim on the foot- 
ing of his legal rights as a trustee of the Perasar and Sadharau 
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funds only. Tbo plaintiff in tUo Court below and bis counsel before 
us have preferred to rely upon tbo plaintif£‘s privileges as a 
trustee by virtue of the rales of the caste, and tbo argument is that, 
though the trusteeship would not suffice to found a valid claim in 
law, it does suffica to found a good claim underNo.8 oftbocasto 
rules to bo found under the heading “ Secretory.^'’ This rule is 
in tbo following words 

iVithout tho permission of tho Secretary or tbo President 
no person or persons whatever except the ■ trustees can inspect 
any book or document whatever, nor can he or they remove it 
even outside the office.” 

This is the official translation from tho Gujarati. We have 
referred to the original, but it throws no further light on the 
meaning of the rule as to tho position of trustees. At the time 
tho rule was made the only trustees in csistencc wore tho trustees 
of the Detasar and Sadharnu funds, though there are indications 
that the caste even then contemplated appointing tho same persons 
to a trust to bo created of tlie wliole Maliojan property. Tho 
question is, what rights to iaspection are conferred upon the 
trustees by the rule cited, Tho learned Judge below has read the 
rule as meaning that the trustees arc authorised to inspect all caste 
documents whatsoever, but, though wc have hesitated before 
differing from his opinion, we ate constrained to regard a narrower 
interpretation as more consistent with tho actual words, and ^Y^tb 
the probable intention of the framers of tho rules. It appears to 
us that the rule enacts a general and sweeping exclusion, from 
which the trustees are excepted ; that is, it is not true to say of the 
trustees that they are excluded from inspecting all documents 
whatsoever. Dot it docs not seem to bo implied that they are 
entitled to inspect all documents whatsoever, but rather that they 
are entitled to inspect some documents (undefined), and in that 
case the documents referred to would be those belonging to their 
trusts. In other w'ords, tho rule, as we construe it, first prohibits 
all inspection by any members without permission, and then saves 
the legal rights of trustees as such. Tliis interpretation seems to 
us to be the more reasonable wlion regard is bad to tho cstremo 
frequency of factions divisions in Hindu castes, and to the ease 



BOMUA.Y»SElltES. 


4/7 


VOIi. XXSIV.) 

wilh wliicli ryht^ of in«pcclio» can bo oxcrci‘C<I for purposes of 
(lis'icnsion nirl litigation. Tliispnrliculftc caste ling, ns the reports 
gliow, been more Ilian once involved in litigation owing to these 
intestine fcuJs. A\ c think it more likely therefore thnt the caste 
should have narrowly limited these rights of inspection than that 
it should have lavished them withoutchcck on the trustees of tho 
luo special fundsi A\c lua}* add that if tho broader construction 
of tho rule were to be preferred on the sole ground which appears 
tenable, namely, tho theory that the c.aslc intended to have tho 
csiding lrusU.es appointed to a new trust of all casto property 
then the plainlifTs cage would not, in our opinion, bo advanced/ 
for upon that supposition ho would be seeking to tako advantage 
ol an intention or design which the caste never carried into effect, 
rinally, upon this branch of the case, we think that tho actual 
result will not depend upon tho precise construction of rule No. 8. 
For, let us suppose that the rule docs confer upon tho trustees— 
that is, the trustees of the two funds, who alone existed— an 
unfettered right of inspection of all caste documents j that, as wo 
have shown, would be a mete caste privilege altogether in excess 
of any claim which the trusteeship of tho two funds would legally 
justify. But what the caste gave ycslcrdoy, they could withdraw 
tomorrow and no dcctco could he based on a caslo privilego of 
this kind inasmuch as tho caste could at once render itnugatorj’. 
Nor is this an unreal apprehension; on tho contrary, in view of 
the trustees* action on tho 10th Septsmbsr (see Exhibit 36) and 
the other evidence brought to our notice, it appears to us very 
probable that the majority of tho 'caslo would, as they could, 
override any decree made in the plaintifTs favour. 

This completes our observations on the first question as to the 
plaintifTs right to claim inspection of these documents, and, for 
the reasons given, wo must hold that tho plaintiff had no such 
right either at law or under tho rules of the caste. 

For the next question wo must assume that that view is 
wrong and proceed to inquire vvhether the plointifTs right was 
ever denied by the defendant so as to give; to the plaintiff a 
good cause of action. What is required to found a suit^ of 
this character is stated, wo think correctly, in tho following 
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terms in Taylor’s Evidence, Article 1502 : must be established 

that an express demand was addressed to the proper quarter and 
was distinctly refused, or, at least, that the other party showed by 
his conduct that he was determined not to do what w'tts required.” 
Let us sec W’hcther these conditions arc satisfied here. 'First, 
what was the proper quarter ? According to the plaintiffs ease, 
as stated in para 2 of his plaint, the proper and actual custodians 
of these hooks were the trustees ; and the learned J udgo below, for 
reasons which have not becn canvassed before us, held that that 
case was proved. We arc of the same opinion. But the defend- 
ant is only one of the trustees, and there is the less reason for 
allowing the plaintiff to sue him alone inasmuch as he was not 
present at the meeting of the 10th September, w’herc, for the first 
time, wo meet with a plain refusal to give inspection. As we 
understand the matter, it is not a case of selecting at w'ill any 
one of joint tort-feasors. The demand for inspection was not made 
in the proper quarter, and the defendant cannot alone be held 
answerable for a resolution of the other trustees at a meeting 
which ho did not attend. 

Then assuming there was a demand made to the defendant at 
the proper quarter, was there such a refusal or denial by the 
defendant as would justify this suit ? We think not. Here we 
must look a little closely at the facts preceding the institution of 
this suit, and must bear in mind the obvious consideration that 
dilatoriness and excuses for inaction are not, at least in India, to 
be regarded as necessarily equivalent to denial of right. The all 
•important evidence is, in our opinion, the correspondence Exhibit 
K from ICthAugust to 11th September 1905. That correspondence 
discloses to us the plaintiff watching for n favourable opportunity 
to launch his suit, and on the 1st September his solicitors declare 
that the plaint is already in draft. It was declared on the 12th 
September, having on the previous day been sent to counsel for 
formal settlement. Now para 4 of the plaint, which alleges the 
refusal of the right, is significantly reticent as'to the date when 
the refusal occurred, and it appears that this allegation was already 
made when the plaint wasputin draft. Butthe only events on which 
the pica of refusal is sought to be grounded are those which occur- 
red on the 7 th September, it we except a certain faint suggestion 
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Ihal cvonls of llic 6lli lo lOth may nlsobo prayed in aid. It seems 
to 115 dear llial tlic'C later events cannot be used to support Uio case 
against llic dclcndant wlio was nwa}* in Poona wlicn they occurred, 
and wlio, as already stnlcd,did not attend the trustees* meeting of 
the 10th, It is true, ns the Ic.amcd Judge says, that the resolution 
of the lOtli was a denial of the plaintifTs right, but that was n 
resolution by other trustee^, not parties, and the defendant took 
no part in it, Isow it we refer to the correspondence, Exhibit K, 
we shall sec llml it is this resolution of tho general body of trustees 
(without the defendant) which alone is referred to os constituting 
a denial of the plalnlitl's right. That follows from the pkintiS's 
attorneys' letter of the llth September where wo first meet a plain 
allegation of a refusal, that is, the refusal by the other trustees on 
the lOlh, But the latest letter which can bo used against tho 
defendant, owing lo his subsequent absence from Bombay, is that 
from the plainlKTs attorneys, dated the 8th September, referring to 
tho events of the 7t!u This letter, however, docs not even allege a 
Tcfttsal, despite tho plainlifi’a then anxiety to make a casoj it 
alleges only " frivolous objections to conceding tho demand and 
a " pretext that a certain necessary key was with the ilchta ; but 
cveh tbe^' pretext is not apparently disbelieved, for, tho plaintiff 
says that ho objects to tho key remaining with tho Mehta, Even 
as late as the 11th September, wo find tho plaintiff saying, through 
his solicitors, that ttnU$t tho defendant takes a certain course ho 
will conclude that tho defendant ** objects to tho inspection.’* 
Wo must infer from all tbisthat nothing that happened on the 7th 
September was understood oven by tho plaintiff himself to amount 
b> a denial or refusal, and in view of tho plointiffs position, ^ 
to which we have alluded, it is certain that he did nob understate 
his own ease. If further assurance were needed, it would be found 
, jn the plaintiff’s own deposition, wherehe says in examination-in* 
chief : ‘f I attended on the 7th September to take inspection and 
copies. Inspection of tho Mahsjan book was allowed, but as to 
the correspondence file I was told it could not be found ** } and 
he goes on to confirm tho facts as stated in his solicitors* letter of 
the 8th September. It is true that, after the lapse of a consi- 
<lerable interval, which enabled him to reconsider his evidence, 
the plaintiff in cross'exdlnination seized an opportunity toendca- 
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vour to improve bis .story, bat in oil the circumstances wo can 
attach no importance to this attempt. Thus tho occurrences o£ the 
7th Septemberj which aro wholly, or almost wholly, relied on to 
support this suit, fail in their purpose because itis manifest that 
the plaintiff himself never understood them to amount to a denial 
of his right. For the events between tho 7th September and the 
filing of the suit the defendant was not responsible ; they were 
the acts of tho other trustees in the defendant’s absence. As to 
Exhibit M, tho record of the trustees* meeting of tho 2nd Sep- 
tember, we read that as a plain indication that defendant made 
no refusal, but that the plaintiff was actively endeavouring to 
discover or to make an excuse for litigation. 

Again, the right claimed was an unqualified right to hand 
over all the caste hooks for the years 1903, 1904 and 1905. But 
tho plaintiff never became a trustee of the two funds till ho 
signed the two trust deeds, exhibits A & B, on the 7fch September 
1905, and in any ease his claim to inspect earlier documents 
would have been inadmissible. Therefore, though we hold thero 
was no denial, it would be difficult to say that a denial of an 
excessive claim would have been unwarrantable. In this context 
it is relevant to observe that, w'hen pressed as to the purposes 
for which ho wanted inspection, tho plaintiff* said: "At first I 
merely wanted to look into the minutes of the Sub-Committee. 
That was for no particular purpose, I must' look into a thing 
first before I can say why I want to look into it.” We read this 
as meaning that, as tho evidence generally suggests, the 
plaintiffs real object was to moke a fishing inquiry in the hope 
, of finding some materials wherewith ’further to embarrass the 
majority of the caste. If that is so, reference may usefully bo 
made to tho observations of their Lordships of the Judicial 
Committee in the Bank of Botnla^ v. Snleman^^^. 

Tlierc now remains the single point, whether this is a' caste 
question and so beyond the jurisdiction of the Court. That, 
of course, must be discussed on the assumption that our foregoing 
findings arc wrong. In our opinion this point olso must bo 
determined in the defendants favour. As wo have tried to show 
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in nn earlier pari of tins judgment, Ihc plniiilifT.s claim cannot l>o 
sapportcdl*y reference to 111 -* Icj;al righls w; trustee of the two JMitAmiAi 
funds. If lie is to succeed nl nil, tlic plaidtifT inust succeed, as 
indeed he liirn'clf puts liis c.i'ie, under the mto3 of the caste, so c'orEiiji 
that the question comes down to (liis, is the plaintiff by reason 
of his holding a certain ca^tc ofljce, cnlitlc<l under the caste mlcs 
to inspection of all caste docntnenls ? It appears to us that that 
is eminently a question for the caste, and not for tho Court. 

Upon this subject we must notice Ibal thcro is visible a grow- 
ing tendency to endeavour to enlarge tho jurisdiction of tbo 
Courts beyond tbo limits fct b^* existing nulhorillcs, but in our 
judgment the tendency ouglit not to bocncouragod. Tho records 
of our Courts §how that a Uindti, whoso own preferences or 
inclinations do not commend tlicmsclvcs to his caste, is apt to 
trj' and use the civil Court as a means whereby his wislics may 
be forced on the majority, and wo arc of opinion that this suit 
is on illustration of the practice. Mr. radshah admitted tliat 
the authorities of the caste would, as ho phrased it, havo con- 
current jurisdiction " with tlm civil Court lo dotormino t)io 
(iucsticn now in issue ; and that appears to us lo bo a dangorouH 
admission. For, though tho decisions nro not perhaps altogolhor 
lmnnoniou«», there is no doubt that their general weight favours 
the test svhich received the high aulliorlty of Sargent 0. J. in 
Jiluran v. Stila and was followed hy l^arran J. in I/nlJi Bhmji 
V. }ra\y\ iranUiman^-K That teat is, "Would tho taking cogtii>{- 
ance of the matter in dispute ho an inlcrfcrcnco with tlio 
autonomy of the caste 7 Now nulonomy is rather a largo 
Tvord, and, without allcmpting to define It, wo think it must 
mean at least as much as this, that svhero rights to property aro 
not involved all matters of internal management must ho loft to 
the decision of the caste. Tliis proposition has tho ntipport of 
several cases which wo Jo not cito as the propo.sitfori itsoff was 
not challenged before us. No rights to property aro involved 
here, yet the Court's intcrfercnco i« Kouglit on a question for 
winch the rules of the caslo make provision. If wo nro lo take 
the decision out of tho hands of tho casto, it is d/filcuJt to titj» 
cither what would bo left of tho cflKlo'fl autonomy or whero tlio 

''J (1632) c Ti% W (Itl'U i"*'’"'’' 
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process is to stop; yet it is on many grounds very undesirable 
that the Courts should assume the jurisdictionj or ho burdened 
with the duty, of deciding the numberless small points of religious 
or social usage and etiquette which form the common subjects 
of difference. In jifitrari^a case there was a claim to property, vie., 
to the fees appurtenant to a caste office, yet Sir Charles Sargent 
held that, the office being a caste office, the Court was not vested 
with jurisdiction by reason of the annexed fees. That decision 
was, no doubt, under the Regulation of 1827 which docs not 
govern suits on the Original Side of this Court, but it has not 
been argued that the practice on the Original Side under section 9 
of the Civil Procedure Code of 1908 differs from the course pre- 
scribed by the Regulation, and we can see no reason whatever why 
the rules as to the admissibility of caste suits should be one 
thing for the muffassal and another thing for the presidency 
town. The plaintiff relies on Farran J.’s decision in Lalji^s case, 
which was a case among members of the caste now before us, 
but, if the facta there be examined, we do not think that the 
decision assists the plaintiff. Upon reading the whole judgment 
attentively, we think that Farran, J. felt that he was going as 
near the limit of interference as was possible but it is not 
necessary for us to consider the correctness of his decision as we 
find that it is easily distingukhable from the present case. For, 
in Zalji’s case a question of property was involved, vis., the right 
to the use of the caste oart, and the learned Judge was satisfied 
that his decree would give effect to the wishes of the majority. 
Those, as we read the report, were the principal raitones decidendi, 
and both of them are absent hero. Hero, as the learned Judge 
below points out, the suit is not in form a suit against the caste, 
but even in form it is a suit to enforce a caste privilege and for 
that redress the proper tribunal to approach is the caste whoso 
rule is said to have been infringed, and not the civil Court. The 
real character of the suit, however, is w© think, a claim against 
tho present constituted authoriUos of the caste ; substantially it 
is a suit to obtain from the Court an order, which tho plaintiff 
knows tho caste would never make, as to a matter concermn" tho 
internal arrangement of tho caalo affairs, and this explains why 
the claim was brought before tho Court and not before the caste, 
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though llicM.*tcfl'lmiltciIIyI>a'ljuns(llclion to dedtlo it. Tho 
question in dispute is in realil}- n question between t!io caste and 
ftBcclioa, apparently n small section, of tho c.aslo led by tho 
plaintifT, and ns Fuch it is outside the Courtis jurisdiction in 
accordance with the decision in XcmeiandwSavMand^^ which 
was approved by Sargent, C, J., in JcfJiaInt v, Jatniairam 
ZahUet^. XemeientTi c.yie wns decided by n Full Bench con- 
sisting of Sir Bichard Couch, C, J,, and four other Judges. Tho 
platntitr'<, who reprc«cnted one of tho factions into which tho 
caste was Fplil, claimed a declaration that they were tho proper 
recipients of half the comi>cn'vition which had been allowed by 
the Collector for certain shops belonging to tho caste. It svill bo 
seen, Ibcrcforc, that Ibcro was a distinct and specific claim to 
property; yet the Full Bench held that the Courts had no 
jnrisdiclion. In our opinion the ptaintitTs thcro liad a stronger 
case than has tho plaintifl* before us and if this appeal Ima to ho 
decided on n comparison of tho authority of tho two eases, Ze!Ji 
Shmjt \\ JFetJi irardh.ien^^ and XtmeJiand v» Savatchand^^^ 
there can bo no question that tho authority of tho latter must 
prevail. For, though it is competent to us not to follow tho 
ruling of a single judge, we aro concluded by a decision of tho 
Full Bench whether wo agreo with it or not. But in fact for tho 
reasons given we do entirely agreo with tho decision in Xmehand 
V. which so far 03 wo aro asvaro 1ms been tho law 

of this Presidency sinco 1800 ; compare Qirdhar v. KalyoS'''^ and 
the already cited coso of Mclha Jethalal v. Jamtatram LaluUai ^^> ; 
and in our opinion tho decision in LaljF $ cate cannot bo regarded 
as authority for extending tho jurisdiction of tho Court boyond 
the point at which it is left by tho earlier cases. 

Finally, as to section 151, Civil Procedure Code, that has no 
bearing on tho present discussion for, when according to well 
established principles certain questions have been removed from 
the jurisdiction of tho Court, wo do not think they can bo brought 
within tho jurisdiction on tho plea that the Court has inherent 

(1880) C Bom. #t p. &1 F. N. (1831) laUom. W7. 
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jurisdiction to do what justice requires for tho parties before it. 
That plea cannot be urged in order to extend tho jurisdiction of 
tho Court, but to meet the objection often raised that in matters 
within the jurisdiction the Court can only exercise such powers 
as are expressly given by the legislature and no others. 

On the foregoing grounds, then, and with very sincere respect 
for the learned trying Judge and his exhaustive treatment of the 
suit as it was presented to him, we have felt compelled to adopt 
a different view as to tho rights of tho parties in this case. 

We reverse the decree under appeal, and order that the suit 
he dismissed with costs throughout. 

Decree reversed. 

Attorneys for tho appellant : Messrs. Waclia^ Gandliy Co, 

Attorneys for tho respondent: Messrs. Matuhhai, Jamielram 
and Madan. 

K. JIOI. K, 
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Before Mr. Justice Machod, 

A..nA.JI ISMAIL & Co., PiAiNiiPFS, v. KABIABAI ahr anothbb, 

LEPENDANre,* 

Bracticc—Bissohition <f partnership— Assets t» hands of receiver-^ 
Judgment creditor— Charging order— Solicitors' lien for costs. 

The rule at common law that a solicitor is entitled to a lien for his costs on 
property lecoTcrcd or preserred by his exertions has always been followed bj 
this Court; and, where Uierc arc assets of a partnership in tho hands of r 
leceivor appointed in a partnership suit, tho solicitors engaged in that suit arc 
entitled to ash for a charge on those assets in priority to tho creditors of the 
partnership, 

Jiidd V. Thorne (i), followed. 

Where a plalntlfl has obtained a decroo against a p.artner3hip firm the 
available assets of which arc in tho hands of n receiver appointed in a provioug 

* Original fc'uit No. C23 of 1007. 
tn (1002) 2 Ch. 341. 
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pailneiKhip mil, l. 5 « prppfr cf<nT*< !■ noi lo 1 * 90 ^ cxcctilion npinst those ns^efs, 
hut (0 wt Ih" Court f.T ti ehtrslnj; orJer, »n 4 to otiilertatc to deal with tLa 
clia!^ aeoordir? to th* <r.!rr of the Court. 

Krirnff v. 0), followed. 

PiiocrtniNCs in clmmbors on n garnishee notice. The facts 
appear suOicienUy from the judgment. 

Coftah, of Mev'-rs. flad V aiityat for the plaintifis. 

ThahoTiia^ A» Gandhi for first defendant. 


MACLtOD, J.—Tlie two dcfcnd.anls in this suit were partners 
and in a suit No. OS of 1007 filed by the first defendant against 
the second defendant for dissolution of partnership, n receiver 
vras appointed to get in the assets. Tlio receiver has now in his 
liands a sum of about Rs. 1,093 ns assets and it is not considered 
likely Ibat be will recover anything more. 

The plainlifTi in tliis suit having obtained a decree against the 
defendants were granted leave to issue execution against the 
as'sets of llio partnership in the hands of the receiver and a prohi- 
bitorj' order was issued on the lOth June 1908, They have now 
taken out a garnishee notice against the receiver to pay to the 
plaintiffs the money in his hands. I am told that no other claims 
have been made against these assets but n question arises whether 
they arc not subject to the lien of the solicitors in the partnership 
suit for their costs. 


The rule at common law that a solicitor is entitled to a lien for 
his costs on property rooorcred or preserved by his exertions has 
always been followed by this Court and tho caso of Eiddv. 
Worse m is a direct authority for holding that whore there arc 
assets of a partnership in tho hands of a receiver appointed m a 
partnership suit, tho solicitors engaged in that snit arc entitled 
to ask for a charge on those assets in priority to the creditors ot 
the partnership. 

Apart from that tho procedure adopted by the plaintiffs in this 
suit is, in my opinion, wrong. They shoidd not have issued 
execution against tho assets in tho hands of the receiver.^ o 

proper course was to ask the Court tor a charging order in tho 
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foi'iu granted by Kay, J., in Kctoucy v, AitrilV^'^* The assets of the 
partnership can then be dealt with by the Court by giving 
directions to the receiver and it is desirable that this procedure 
should be followed in future. 

I discharge the prohibitory' order and garnishee notice and give 
the plaintiffs a charge on the moneys which are in the hands of or 
which may be taken possession of by the receiver and they must 
undertake to deal with the charge according to the order of the 
Court. The charge will be for the judgment debt and costs and 
interest and the costs of this order. The lien of the solicitors for 
their costs in the partnership suit will take priority over this 
charging order. 

K. MCI, K. 

(U a88C)34C)).D.SlS. 
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Before Mr> Jaetlce Zfachod. 

In the ITATTEB OF LaKD AciVlSITION AcT. In THE ilATTES OF GOVURN- 
Septeiiher 0. MENT and SUKHANAND GURUilUKHRAl and anotHEE.* 

Land AcqiiUliion Act (I of lQOl)^Cotnptnzation — Valuation of residential 
jyroj>ert>/ — Elements to be considered-^Evtdenee befoi e Acquisition Officer— 
"Practiee. 

The income of a property whether actual or imaginary is no doubt one of 
the recognised starting points for a valcation, but it is a mistake to tbiiik that 
it is the only clement to be taken into consideration. 

In the case of residential property to endoavour to andve at the market value 
solely on the basis of an hypothetical rent may work gravo injastice to the owner. 
There are commodities which may possess a value in the market not for the re- 
turn they give on capital invested but for the advantages and enjoyment which 
accrue from their possession. Itesideniial property — In the sense of property 
which a purchaser wishes to acquire for his own residence— is such a commodity. 

The first question to determine is whether there is a demand, and if thoro is a 
demand the oiisinal cost is the most important element for consideration. 
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It ii tin Jiilj <.t I'jut rr:i;titictipr< nl'.irfliiii: Intora Iho Acqnltilion OITiccr 
to Mti-l Wni in «mrirs «l n vtlantioti l,j pnltinj Wfore lint >11 tip iiJoraatim 
ani nat/riaU al thfir dl«pf>-al. 

JJrnrfjnvcn tinder ^ IS of <hc Land Aeqaisition Act. 

The facts appear aulTicionlly from Ihc judgment of the Court. 

7tclcrf/on >vjl!i for the cintinnnts. 

fTc/ffffn AdvocAtoGcncml, with him) for Govern* 

nicnt. 
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^iACLUOP, *T.— This is ft reference by the Special Acquisition 
Ofilcer under p. IS of llic Land Acquisition Act relating toft piece 
of land tnca'uring 3,000 square 3 *Ards with a bungalow erected 
thereon situnldl on the Matunga Road which runs between 
Jfalunga Plation on the G. I. P. Railway Company*s lino and 
^fahim fitilion on tlie 11. B. & C. I. Railway Company's lino. 
The properly was notified by Government for the purpose of 
being handed over to the G. I. P. Railway Company which re- 
quired odditional land for traffic sidings and woggon sheds. A 
considerable nrea of tlic surrounding land has already been the 
subject matter of previous references before me. The claimant 
purchased the land in reference about 1901 ot the rate of Bs. 2 per 
square yanl, and after filling it in all over to tho extent of about 
2 feet built a substantial upper storied bungalow with out*housos. 
The whole was surrounded with a low woll surmounted by a 
wooden fence. Tlio compound has been Joid out as a garden. 
This ncighbourh ood nftcr tho plague broke out in Bombay to* 
wards tho end of 2806 was tho first resorted to by persons who 
wished on that account to live outside the city. A considerable 
quantity of land changed hands and houses began to be built, but 
further development was checked when it was ascertained that 
the Bombay Improvement Trust had notified for acquisition all 
the land between tho two Railways from Dadar to Hatunga, so 
far back as 1898 or 1899. That notice was cancelled about the 
year 1905 and a fresh notice was issued by Government for 
acquisition for tho Railway Company on the 22nd February 1906. 
The demand, however, for suburban residences continued un- 
abated, though it could only be satisfied by erecting houses in 
Salsette. 
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ilr. Mtirpby, tlic Special Acquisition Oflicei*, lias valued the 
property on the basis of .an hypothetical rent, to the exclusion of 
all other methods. The claimant after the bungalow had been 
completed, bad occupied the upper floor himself and had 
occasionally let out the ground floor and parts of the out-houses, 
so there was no possibility of arriving at the letting value of the 
whole except by guess-work, Mr, Chambers, for Government, 
estimated that a fair rent would be Rs. 100 per mensem. 
Mr, Murphy based his award on a rental of Rs. 120. In his 
decision he has complained of the attitude adopted by the 
claimant's legal advisers. The first valuation they brought in 
was one by Mr. Bryant based on his estimate of the then value 
of the land plus the value of the buildings. The Company's 
solicitor contended that this valuation was on a wrong basis, the 
correct basis being the rental value. Mr. Murphy adopting this 
contention summarily rejected the claimant's valuation, and 
apparently expected him to immediately produce a valuation on 
a rental basis. At a later stage of the proceedings after the 
Railway Company had opened their case the claimant was 
allowed as a matter of grace to bring in a valuation also based 
on an hypothetical rent. Before me both parties have argued 
the case on the same basis. 

Now the income of a property whether actual or imaginary is 
no doubt one of the recognized starting points for a valuation. 
The mistake everyone has made in this case lies in thinking that 
that is the only clement to he taken into consideration. In the 
case of residential property to endeavour to arrive at the market 
value solely on the basis of an hypothetical rent may work grave, 
injustice to the owner. There are commodities which may possess 
a value in the market not for the return they give on capital 
invested but for the advantages and enjoyment which accrue 
from their possession. Residential property is such a commodity, 
and here, by residential property I mean property which a 
purchaser wishes to acquire for his own residence.' The first 
question to determine is whether there is a demand, and if there 
is a demand the original cost is the most important element for 
consideration, A man who buys land and builds thereon, does 
not necessarily produce a marketable commodity of the value of 
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liis outlny 1 -ut it tloc^ hot follow that be never dooa^ for if there 
is a (Jeman'I for ro'i<lcnccv in a particular locality aiifl the supply 
is limiicd a purchaser will consider not only-thc procurable rent 
of houses in the luarhct hut the cost to himself of buildiug a 
new one. 

Xow I am salisficsl that in Fchruaiy 3D0S there was a demand 
for residential property in this locality, that the supply svas 
citrcmcly limited, and that persons of means rcsidin" in the 
native town were anxious to obtain accommodation outside tho 
town durinjj tlie plapuo .season ; further, that tho situation of tho 
ciaimanths property was eminently favourable and that his 
expenditure on hand and building was absolutely normal. 

Mr. Chambers, tho export witness tor Government, adroilicd 
that there was nothing cxtr.av.sgnnt about the huilding and that 
the property could be valued as a residence without fixing on 
an imaginary rental. Unfortunately Mr. Murphy's award 
precluded him from forming an unbiased opinion of tho value 
ot the properly on this basis. Tlie claimant proved that tho 
cost to him liad been about Ks. 26,000 but beyond that, ho 
had laid out the compound, planted trees, and brought into 
existence, as is evident from tho photographs put in, an emin- 
ently desirable residence available for ealo ns a going concern. It 
is not unreasonable for tho Court to assume that a purchaser 
wishing to acquire such a residence in this neighbourhood svould 
realise ho could not build at any less cost, in addition ho would 
have to. incut considornblo trouble and wait tor a eonsiderablo 
time before ho could enter into residence. If any authority were 
required tor valuing on the basis ot cost it can bo found 15 
the ease ot Gorcrameaf v. iloyof 'vhero the Court went 

further than I am prepared to go, by awarding the c aimant in 

addition to the estimated cost ot his incomplete building the 
present value of bis laud iustcad ot the original cost. T''”” “ 

reason why this method should bo absolutely barred and tho 

owner compensated on tho basis of an imaginary rental merely 

because be happens to have completed his building bofero the 
notification. Taking into aeeounl tho demand for residential 

(1) llJtOC; 0 Bom h. B. 99, 
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proporiy in this locality, tho cost o£ tho property to tho owner, 
its favourable situation and tho fact that it possesses absolutely 
normal features, I consider its market value on the 22nd 
September 1908 was Hs. 25,000. The claimants’ valuation on 
tho basis of a rental of Us. 185 all tho year round cannot bo 
considered a reasonable one. If I am to consider an imaginary 
rent I do not think any one would pay more than Us. 140 at the 
outside. The claimant moreover has attempted to increase his 
valuation by setting up a fichomc for separating 816 square yards 
from tho south end of the compound which he alleges would 
havo a value of its own without interfering with tho value of the 
bungalow. No doubt ho did ask his engineer before tho 22nd 
Eohruary 1908 to prepare plans for a chawl on tho south and 
west boundaries of his property, but I do not feel contident that 
lie over meant to carry this into execution, A chawl accom- 
modating 80 or 100 pooplo would certainly have prevented tho 
bungalow from being considered a desirable residence. 

Apart from that I am entirely against taking such schemes 
into consideration. There is no objection to giving surplus land 
a valuation, but it must really bo surplus land. In this case tho 
cloimant has walled in and laid out tho whole of tho land which 
ho dearly bought for tho piirpoao of building a bungalow on it. 
Supposing I valued 81fl Hqunro yardH proposed to be cut off, at 
Us. 8 per square yard, I fihould cortiiinly consider that the value 
of the bungalow an a rosldonco would bo depreciated to a far 
greater extent. I regret that thoro should have been any 
friction between tho Special Acquisition Officer and the 
claimant’s solicitor. I am suro tho latter intended no disrespect 
to an officer who was carrying out with great consideration and 
ability the work entrusted to him by Government. Unfortu- 
nately, having fixed in his mind that the only way to value the 
property was on the basis of an imaginary rent, he seems to 
have considered himself precluded from accepting any informa- 
tion or suggestions which were not directly pertinent to such a 
method. On tho other hand it is not desirable that legal practition- 
ers attending before an Acquisition Officer should make reference 
to what may happen if tho case is taken to Court. It is their 
duty to assist the officer in arriving at a valuation by putting . 
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before him Ml tlic infoniiQtion QiiJ materials at their disposal. 
At the eamo time I deprecate nuy tendency to treat all such 
information produce 1 by a claimant with suspicion, and to throw 
out evcrj-tliing wliich is not proved according to tlic rules of 
evidence which prevail in a Court of Justice, thus necessitating 
a claimant incurring hcavj’ costs and extending the time occupied 
by the inquiry to an inordinate length. The Acquisition Officer 
is in a position to make any inquiry that ho may think may help 
him in making his awnnl bulhcc^in hardly e.xpect each individual 
claimant to produce aubstanttal proof to support his cose in 
respect of details whiclj in tlic opinion of the officer should be 
taken into account in making his award. 

The Claimant lias been awardc<l Its. 20,205*20, That must bo 
increased by Rs. 4, 794*S0 to which must be added 16 per cent 
and interest on the wliolc at 6 per cent since Government took 
possession. The claimant must also bo paid the costs of this 
reference, 

Allorncj* for Government : ZT. A'tcAohoit, Government 
Solicitor. 

Attorneys for the claimant: Messrs. BiclitfU, Mertxanji anil 
Jiomtr. 

K. Uci. K, 
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WALBAI, PiAiHirrr, v. HEEBBAI asp othebs, Defekdamts.* 

Wniu law^Adopllon-MotTicr't sinter $9oa alsofatler's Iroiher's son. 

Tho adoption of a mother’s sister's son is mTalld, even though he may also 
happen to bo father’s brother's son. 

The prohibition ssainst the adoption of a eislcr’a son, a daughter’s son and 
a mothcr’a sister’s son is general, and not confined solely to persons who btO 
“either Sapindas nor S-agotras. 

R'xmthandra x, QopaU^^t followed. 
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Administration suit. 


Ono Raraji Govindjidied in February 1903, leaving him sur* 
viving two widows, Heerbai and Wnlbai, and a stsp-mother Bhag- 
bai. This suit was originally filed by Walbai the junior widow 
against Heerbai and Bhagbai, but at a later date Jadhowji, who 
was alleged to have been adopted by Heerbai since the filing o£ 
the suit, and Vclbai, the daughter of Bhagbai, were added as 3rd 
and 4th defendants respectively. Jadhowji in addition to being 
the son of RamjPs father’s brother was also the son of Ramji’s 
mother’s sister, the double relationship arising from the fact 
that two brothers married two sister's. The relationship of the 
patties is more full3' shown by the following genealogical tree: — 


Pftnjoo 


SWvii Panjoo « ill 


Jadhowji 
(3rd deft) 

(adopted by Heerbai) 


J*»Goviiidji Paijjoo^Bliasbai 
I l(2a(fdeft) 

1 Vclbal 

IIecrbai-.Rarojl«'Walbai (4th deft.) 
(Istdett.) (pjff.) 


A receiver was appointed on the application of the plamtifir. 

Various issues were raised between the parties as to the pro* 
perty in certain ornaments and as to the effect of a consent 
decree in a former suit filed by Bhagbai against Ramji for main* 
tenance j but the most important point at issue and the chief point 
to which the legal arguments were directed, was the validity of 
the above-mentioned adoption. 

Strongman, Advocate-General, with Inverarity, Haiheu and 
Jmondes for the plaintiff;— 

The adoption is invalid. See Stokes on Hindu Law at pages 
61 and 571. The point was* decided once and for all in Bhagxoan 
Singh V. Bhagioan Singh^^^. And further discussion is in fact now 
purely academic. See Sarkat’s Hindu Law at page 150, 

Badsha with Setahoad for the 1st defendant 

Itis a mistake to lay down that the possibility of lawful 
marriage with tbo natural mother is the test. See ^tfandlilv’s 
(») (1898) 21 All. 412. 
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Hindu Luv nt pn^o 479. The proper conslmciion of tlic lost of 
Saknla is to read it ns dirccliug the ndoption in the flr^t pinco of 
a Sapinda or a Sagotra, andin tlie second plnco,y*<a7i'n^a Sapinda 
or Sigotra, of any stranger except a sister’s son, etc. In tho 
prc3cnt ca'o, Jadhowji was adopted in accordance witti tlic dircc* 
lions of tlic first part of the text. Tho second port has no 
application at all. 

Davar with JinnoJi appeared for the L’nd and 4tli defendants. 

i??n7a/fflr/.ir with Dtsax for the 3rd defendants supported tho 
adoption. 

Strongman in reply >— 

Tlic text docs not warrant such a construction. There are no 
full stops. The exceptions named in the lost line refer to tho 
whole text. See Jtamchandra v. Gopal^K 

JrACi,i:oD, J.— -One Ramji Govindji <llcd in February 1908 
leaving two widow.s Ilccrbai and Walbai, Ins stop-mother 
Dhagbai, and her daughter Vclbai him surviving. In March 
1908 'Walbai tlic junior widow, filed this suit for the administra- 
tion of tho estate of Raraji, making Heerbai and Bhagbai 
defendants. After the suit was filed, Heerbai purported to 
adopt one Jadhowji tho son of Raniji’s father’s brother and 
mother’s sister. Jadhowji and subsequently Vclbai were added as 
party defendants to this suit. Chngbai and Vclbai thereafter filed 
suit 602 of 1809 against Ramji claiming maintenance and other 
relief. By a consent decree of the appellate Court in that suit, 
a house in Essajt Street was settled on Bhagbai for life in 
, lieu of maintenance and Ramji was directed to set aside a proper 
sum for tho marriage expenses of Vclbai. No provision was 
made for the maintenance of Vclbai should her mother die 
before she was married. Bhagbai was made a party to this suit 
merely because as tho plaintiff alleged she had a life interest 
in a portion of Ramji's estate; but besides joining with the 
plaintiff in contesting the validity of the adoption of Jadhowji, 
she has seized the opportunity of making several claims against 
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Ramji*s estate on behalf of herself and Velbai, which must be dis- 
posed of before I deal with the validity of the adoption and the 
further questions in dispute between the plaintiff and defendants 
lands. In the first place Bhagbai asked the Court to construe 

the consent decree in suit 602 of 1899 for the purpose of ascertain- 
ing what interest she took in the house in Essaji Street. I do 
not think it is open to argument that she took anything more 
than a life interest in that house, which, on her death, will revert 
to RamjPs heirs. Then it was contended that Vclbai’s mainten- 
ance should be provided forj on the other hand the plaintiff 
and defendants 1 and 3 argue that as Velbai prayed for 
maintenance in suit 602 of 1899 and no provision was made for 
it in the consent decree her claim must bo considered asjrcfused. 
It seems more probable that the question of VclbaPs maintenance 
was overlooked when the consent decree was passed. However 
it was no doubt intended that Bbagbai should maintain Velba! 
and if Bbagbai dies before Velbai is married, she will have to 
be maintained some how out of the family property. There is 
no necessity now to decide how her maintenance should bo 
provided for under circumstances which may never come into 
existence. The question as to what is a proper sum to be set 
aside for the 'marriage expenses of Velbai and whether the sum 
of Rs. 3,247 is not sufficient for this purpose, must be decided 
by the Commissioner. 

I now come to the claims of Bhagbai against the estate o£ 
Ramji for certain ornaments belonging to herself and Velbai, 
which, she says, she deposited with Ramji a few months before 
his death. 

[After discussing the evidence his Lordship proceeded as 
follows : — ] 

I am satisfied that Bbagbai has not proved by direct evidence 
the deposit of ornaments with Ramji and that she has not proved 
that any of the ornaments taken possession of by the Receiver 
except the bioken gold necklace belong to her or Velbai. 

It remains for mo to come to a finding on the 6th issue 
whether the adoption of the third defendant is invalid on the 
grounds that ho is son of Ram]i*s mother’s sister. 
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It was licM t)y llio Trivy Council in Mn^tean Sin/jh v. Hhagwan 
tiial llic text of Snkala cited by the nutliors of the 
Daltaka Miman«a and Datlaka Clmndrlka on tlio question who 
can L>o n<Ioptcd is nullioritativc in nil parts of India. That text 
is ns follow?, according to the literal translation given to the 
Court during the nTgnracnt j — 

** A f oa of fl RipirnU or a1»o next a Sigolra 

A »'>nlcfs tirir<« tom 

In dcfanll of «in cf Sigotra itiotjU adopt Agolm 

A dangliirr'o Kjn, »l*ler'a t<*n and mother** •Ister’s son excepting." 

But defendants 1 and 3 argue that the verse should bo divided 
into two parts, Hint the first permits the adoption of all Sajitnchs 
and those of the Fatne Gofnt ns the adoptive father without any 
restriction, and tliat the second confines the prohibition against 
the sister’s sons, daughter’s sons and mother’s sister’s sons to 
persons who are neither Sttpindas nor Sa(jctra$, that therefore as 
the third defendant is the father’s brother’s son of Ramji, the fact 
that he is also the mother’s sister’s son is immaterial, 

I should not have been inclined myself to adopt this construe* 
lion. TIjo double upright strokes appearing at the end of the 
alternate lines of the text in Ghosc’s work on Hindu Law page 
G51 relied on by the 1st defendant ns representing full stops, 
do not appear in the original. 

The prohibition .seems to me therefore to be general, but in any 
event 1 am precluded from holding otherwise by a decision of 
this Court in Jiamehandra Krishna v. Qopal Dhondo^^ where 
Chaubal J. at page 632 construes the test*as follows:— 

"In the order of Bclectlon for adoption tho first choice is directed in 
faTour of a Sapinda, f.iillng him a Sagotra, and in default of these a stranger, 
excepting always tho specific instances mentioned, ^ daughter’s son, a 

sister’* son, and tho mother** fllster’* aon." 

I find therefore that the adoption of the third defendant is 
invalid. There must bo a reference to tho Commissioner to as- 
certain : — 

G) What was the property left by Bamji Govindji ? 

(2) tYhat were his debts ? 

(J) (ISaS) 21 All. 412. 
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(3) AYIiether the sum of Bs. 3,24'7 is sufficient for the betrothal 
and marriage expenses of Velbaii and if not, what further sum 
should he allowed ? 

(4) 'Which of the ornaments taken possession of by the 
Receiver belong to Hcerbai, Walbai and RamjPs estate 
respectively ? 

Attorneys for plaintiff: Messrs. Captain and Yaidya% 

Attorneys for defendants 1 and 3 : Messrs. Shahhankar, 
Kanga and Girdkarlal. 

Attorneys for defendants 2 and 4 : Messrs. Tltahirdas <6 Co. 

K. arci. K. 


ORIGINAL CIVIL. 


dSefore Sir Basil Scott, Kt., Chief Justice, and 2Ir. Justice Batchelor, 

Sir. CURRI5IBHOY EBItABIM akd otuzt .9, PiiiKiirrs, v. Tub MUKICI* 
PAL COlUIISSIONER roa the CllT or BOMBAT Asm otuebs, 
DErEKOAlttS.* 

CtVyqf Bomlag Municipal AcHBom. Act III of ISSS), tcelton I2S1-A, 
clause {a)— Building — Dtrcctlp over or dii'tetlp under" — Oonstrvetion. 
The Tvords “directly over or directly under ” in section 251 -A, clanso (o), of 
the City of Bombay Manicipal Act (Bom. Act III of 1688) should bo mider* 
stood in tho restricted sense of immediately over or immediately under, so that 
in effect under this section a water-closet may be built so as to bo vertically 
over or under any part of a building provided that a bath-room intervenes. 

Where it is not suggested that a word bears any technical sense in the context 
in which it occurs, the construction must proceed upon the general rule that 
statutes are presumed to use words in their popular sense. 

Tms matter came before tho Court as a special case stated 
under section 527 of the Code of Civil Procedure (Act XIV 
of. 1882). 

The plaintiffs tvere lessees of a plot of land in Wodchouse Road, 
Bombay, and, being desirous of building thereon, gave notice of 
their intention to the defendants in pursuance of tho provisions 


Original Suit ICo, 709 of 1^09. 
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of fcction 337(1) of the City of Bombay Slunicipa! Act (Bom. 
Act HI of 18SS), Tlie plan'», however, were not approved by 
the Excculivo Engineer on the gronnd, infer alia, that they 
contravenes! t!io provisions of section S51-A (a) of the said Act, 
in that they contemplated the conslmction of certain water- 
closets in such ft position ns to be directly over or directly under 
a part of the building other limn nnothcr privy or water-closst 
or bathing-place, bath-room or terrace. 


To meet this objection fresh plans were prepared and submit- 
ted, according to which the water-closets were still vertically 
in a line with residential parts of the building, but a bath-room, 
or part of n bath-room, now intervened to prevent them being 
immediately over or immediately under such parts. 

These plans, however, were also disapproved on the same 
grounds fts before, the defendants maintaining Ibat the words 
“directly over or directly underpin tbo clause in question 
meant “in ft direct lino with, vertically above or below.“ The 
plaintiOs on the other liand contended that the words meant 
“ not only in a direct line with, vertically above or below, but 
nUo in contact witli or directly adjacent to.“ 

liir^-wcro unable to coino to a satisfactory conclu- 
‘ cy agreed to stole a case for the opinion of 
^accordingly after setting out their respcc- 
aitted the following questions : — 

(o) What I* the proper constriction of BCclJon 251'A (a) of Iho City of 
Bombay JIumoipal Act (Com. Act III of 1868)? 

(t) Are tbo plaintiffs cntitleilj having regard to the provisions of the said 
section, to erect water-closets in their said hoUding in accordance with the 
plan In (ho Olli paragraph hereof referred to P 


Jardine with Shortl for the plaintids. 

Itolerlm with Strangman, Advocate-General, £or the defend- 
ants. 


IMS. 


Sin 

CVBBIMnHt 

EBniniu 

V. 

Mcincirii 

CoJiMia- 

Bioxen. 


BatcheloKj J. — This is tv ease slated for the opinion of the 
Court under Order XXX VI of the Civil Procedure Code, J0O8. 
The plaintiBs nro the lessees of n piece of Innd 'situste at Wode- 
house Bridge Bead, and the defendants are the hlunicipal 
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Commissioner for the City of Bombay and tho Municipal Cor- 
poration of the City. 

The plaintiffs, being minded to build residential chambers on 
their land, notified the defendants of their intention and submit- 
ted for approval the requisite plans and specifications. Objection 
was taken by the Municipality that tho construction of some of 
the water-closets violated the provisions of clause (<?) of section 
25 1-A of the City of Bombay Municipal Act, 1888, as amended 
by Act V of 1905, That clauso runs as follows ; — 


No person alinll build a privy or tratcr-closet in such a position or manner 
as to bo directly over or directly tinder any loom or part of a building other 
than another privy or water-closet or a bathing-placo, bath-room or terrace. 

In order to meet this objection tho plaintiffs made certain 
alterations in their plans, which, they submitted, wore now 
outside the prohibition contained in the clause, but the defend- 
ants maintained their original objection. The question before 
us is whether that objection is good in law, and tho answer turns 
on the meaning to be given to the word dix*ectly in the clause. 
Tho plaintiffs contend that the words ^'directly over or directly 
under *' mean not only vertically over or under, but also imme- 
diately over or under, so that in effect a water-closet may bo built 
BO as to be vertically over or under any part of a building 
provided that a bath-room intervenes, Tho defendants, on 
the other hand, put a wider construction on the clause and 
submit that the words "directly over or directly under 
mean '‘in a direct line vertically at any height above or any 
depth below.” 

The form of the special case, at it is drawn, does not quite 
correctly follow the requirements of the Order, but any technical 
difficulty which might have arisen from this circumstance has 
been removed by the parties who, through their respective 
counsel, have assured us that neither side has anj’ desire to appeal 
from our finding, and that the difference between them will 
bo finally settled by tho expression of our opinion as to the 
meaning of the clause. That being so, we proceed to state the 
reasons for the opinion to which the arguments on either side 
have led us. 
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In tlic first place wo must noitco Mr. BoLortson'a argument 
that whatever may bo the truo construction of tho clause, the 
proposed water-closets are within tho prohibition, inasmuch as 
the slnictural alterations proposed do not remove tho defendant’s 
objection, but are merely an attempt to evade tho provisions of 
tho clause. In explanation of this point it should bo stated 
that the ground floor of tho building is to bo n restaurant and 
that, according to the original plans, tho bath-room and tho 
water-closet were to be side by side on tho first floor imme- 
diately over the restaurant. Wlitn objection was taken by tho 
Municipality, under tlio clause cited, the plaintiffs so altered 
the position of the water-closet as to bring it immediately over 
the bath-room, which is immediately over the restaurant. Tho 
floors of the bath-room and of the water-closet aro built of imper- 
vious material bo that there aro now two impervious floors 
between tho water-closet and tho restaurant, Mr. Robertson, 
however, contends that tho water-closet ought even now to bo 
regarded os being immediately over the restaurant and not the 
less so because os ho puts it, a small corner of tho bath-room 
inlcrvcnc.s between the water-closet and the restaurant. But 
wo think that this contention must be disallowed. There may, 
no doubt, be coses where a structural alteration is so slight in 
eflcct ns to amount to nothing more than a colourable pretence 
of doing something which tho Act requires to be done substan- 
tially; but wo do not think that this is such a case. As a matter 
of plain fact, what is now immediately below the water-closet 
is tho bath-room nnd not the restaurant; and the truth of this 
description still remains despite the fact that the water-closet is 
over, not the whole hath-room, but only a four feet high recess 
in the bath-room. It follows, therefore, that the position of tho 
water-closet docs not contravene tho provisions of section 
251-A (a) if the plaintiffs’ view os to the mesning of this clause 
is to prevail. In our opinion it ought to prevail. 

It is plain that by tho phrase ''directly over ” the draftsman of 
tho Act intended to convey one or other of only two possible 
alternatives, and seeing that a familiar word lay apt for the pur- 
pose of expressing either alternative, it may be regretted that 
both these words were avoided and the equivocal word " directly 
8 C19— 5 


499 


im 


Snt 

Coaniusaor 

EsAiuxir 

t>. 

McsrciPii. 

CoitMis- 

BIONEQ. 



500 


THE INDIAN LAW REPORTS. [VOL. XXXIV. 


1900. 


Sir 

CcRBIMBllOr 

Edbahim 

r. 

Munioipai, 

COHUIS* 


was employed. Had the meaning intended been as the plaintiffs 
suggest, one would have expected “ immediately ** ; had the mean- 
ing been as the defendants suggest, one would have expected 
" vertically Bub the choice has fallen upon “ directly and we 
must construe it as best we can. It seems to us that full force is 
given to the word if we read it .aa the equivalent of “im- 
mediately which is in accordance with popular modern usage, 
whereas the more extensive connotation required for the defend- 
ant's case would have invited a more precise word and some 
amplification of the phrase. It is not suggested that the word 
bears any technical sense'in the context in which it occurs, and, 
therefore, the construction must proceed upon the general rule 
that .statutes are presumed to use words in their popular sense, 
loquitur mlgns” as was said by Dr. Lushington in The 
/waiVtcrh), N'q'^v whatever may be the interpretation favoured 
by etymological propriety, we think that current popular usage 
is against the defendants. If two visitors to a hotel bargained 
that their rooms should be the one directly over the other, they 
would hardly be satisfied with rooms which, though in the same 
vertical line, were three or four storeys apart. In time also 
as well as in space, it is clear that " directly/’ nti loquiittr vtilgnst 
has parted with its original signification : we say that we arc 
coming “directly ” without reference to the line of our approach 
and meaning no more than at once or forthwith. It is true, 
the original precision is retained in scientific or mathematical 
usage, but with that wc ate not concerned : the point is that in 
popular speech this etymological accuracy has been so far lost 
that wc do not think it can be read into “ directly ” where the 
word can receive ample interpretation otherwise. Further sup- 
port for this view may be found bj' considering the language of 
the clause without the word “directly for, that should sug- 
gest the particular lacuna which the insertion of the word was 
intended to supply. If the clause had read “no person shall 
build a w'atcr-closct in such a position or manner as to bo over 
or under any room or part of n building other than another 
water-closet or a bathing-place/' • then a bathing-place at the 
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v:c»tcrn cxlrcmity of tlic fir>l Boor might conceivably have 
justified n \vntcr»clo«‘Ct at the eastern extremity of tlic second 
flewr; for the v.*atcr»cloect would hn'c Wen, in a sense, over 
the bilhing'place. It nppenrs to ns that the addition of the 
word " directly ” is suflicicntly accounted for by an intention to 
prevent such a construction and that the context docs not warrant 
us in ascribing to the draftsman any wider intention. 

As to the argument which was sought to be based on substan- 
tial considerations aflccling the public health, we think that it is 
exposed to a two'fold answer : first, that, if effect svere to bo 
given to the defendant’s contention, the Act would apparently 
be restrictive beyond all reasonable need, and, secondly and 
principally, that tJic Commissioner must be presumed to have 
entertained no such apprehousion in this case, for, had ho done 
so, he would have cxcrci«cd his wide powers of prohibition under 
section 246-A of the Act instead of limiting him-solf to a technical 
and manifestly doubtful objection under section 251-A (a). 

For these reasons we return the following answers to the two 
(incstioDS put in the ease. 

(a) The words “ directly over or directly under in clause (c) 
of section 261>A should be understood in the restricted sense 
contended for by the plaintiffs, and (5) iu thc ofErmativc. 

There w’ill be a decree accordingly. 

Attorneys for plaintiffs: Jlcssrs. Thahirdas *5* 

Attorneys for defendants ; Messrs, Omto/ord, Broxen ij* Co. 
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APPELLATE CIVIL. 

Sefore Afr. Juttice Cliandatariar and ifr. Juttlct Heaton* 

PIEAJI ms LAXJIAN SIALT (omoihal Piaintifi-), A^fellast, v. GANA- 
PATI bik EAMJI MAH (osiaiKAL Defendant), Respondent* 

Dehhhan Agrtauliarhte' SelitfAcl {Xniofl879), eection 12 ~Comj>romise 
of the case— Coarse duty to retard the eomyromUe and pass decree tn 
terms— Pleadet^aeompromUingvoUhoutauthorit]} from his clieiii— Client to 
apply to cancel the compromise. 

There is oothlng ia the prorisions of section 12 or in any other section of the 
Dehhhan Agricultnrista’ Relief Act 1879, which expressly deprives the parties 
to a anit of the power of entering into a compromise and having that compro* 
raise recorded under section 375 of the Civil Procednre Code of 1883 which is 
the same as Order XNIII, role 3 of the Code of 1903. 

A compromise means the settlement of a disputed claim. 

Where a party complains that » compromise effected in his name by his 
pleader was unaulhoriaed, he must move the Coart to cancel all that has been 
done and to revive tbe suit. 

Sasanyouda t, Ohurehiyiriyoxodatf), followed. 

ArPEiL from tho decision of Ruttonji ilancherji, First Class 
Subordinate Judge at Poona. 

Suit for accounts and redemption. 

The property in dispute was mortgaged by plaintiff’s father 
to defendant for Rs. 3,500 on the 15th August 1893, It was 
f again mortgaged on the 31st January 1896 for Rs. 2,500 ; and for 
Bs. 1,500 on the 25th March 1897. The plaintiff* mortgaged it 
to defendant for Rs. 1,200 on the 17th April 1901. The total 
amount advanced was Rs. 8,700, 

The defendant was in possession of tho property. 

The plaintiff filed this suit on the 17th January 1908 for 
account and redemption of the mortgages. 

Alter the issues were settled, the parties applied for and 
\obtamed an adjournment of the hearing ; and on the adjourned 
hearing they presented to the Court a compromise of the suit, 

• first Appeal Ko. 43 of 1000. 

0) (1910) see page 408 an^e. 
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Under the terms of the compromiso the amount duo at tho 
foot of tlic mortgage was fixed at Rs. 9,500 for principal 
and interest ; the sum was made pnyablo in yearly instalments 
of Rs. 600 each ; and tho question of further interest and costs 
was left to be dclcnnincd by tho Court. 

Tho Court passed a decree in terms of tho compromise. It 
awarded further interest at tho rate of three per cent, per annum ; 
and made the plaintiff bear tho defendants costs. 

Tlio plaintifl appealed to the Iligh Court. 

L. A* Shahf for the appellant. — Tho lower Court erred in pass- 
ing a decree on a so-called compromise. Under tho Dekkhan 
Agriculturists’ Relief Act, section 12, tho Court is bound to toko 
accounts unless the claim Is admitted; and even in that case 
the Court must record its reasons In writing showing that it is 
satisfied that tho admission is true and made by tho debtor with 
a full knowledge of his rights under tho Act; the lower Court 
has not followed tho latter course and lienee it was bound to 
take tho accounts under section 12 of (ho Act. 

Further, the judgment of the lower Court clearly shows that 
after the commencement of this suit and before the issues wore 
raised, the respondent was asked to produce his accounts and to 
show what he claimed under the mortgage in dispute. The 
appellant’s pleader examined the same and admitted that in so 
far as the accounts were concerned the amount given by the 
respondent was correct; yet he disputed tho amount of tho 
consideration and therefore a distinct issue on that point was 
raised. Then comes in tho compromiso wherein the whole 
consideration is admitted. Thus there is tho admission of 
the claim. 

There is no express provision in the Act about compromises. 
Again I submit that the compromise is not binding on the 
appellant as it was -entered into by bis pleader without any 
authority from him. 

[Chandavarkar, J., referred to Basango^ada v. Churehigiri- 
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- Lastly, Uio lower Court was wrong in awarding future 
interest when it itself snj's that the respondent has already 
received past interest almost equal in amount to the principal. 

V. G, Ajiidya, for the respondent, was not called upon. 

OiiANDAYAiiKAn, J. The suit was brought by the appellant to 
redeem certain mortgages. The plalntiiT alleged that the amounts 
of the mortgages were for past debts except the last mortgage,, 
and that that was for interest due on the previous amounts. The 
plaintin claimed relief in the suit as an agriculturist under the 
Dckhlmn 'Agriculturists* Relief Act. The respondent pleaded 
that all the mortgages were for cash advances. The suit was fixed 
for disposal on the 20th of November, lOOS. On that date the 
parties, appearing by their pleaders, asked for and obtained an 
a(ljouvnmcnt upon the ground that they were going to cfiect a 
compromise. On the day fixed they appeared again and put in a 
compromise, embodying certain terms, except as to interest and 
costs, and the Court was asked to pass a decree io terms of tho 
compi’omisc, and also to give its own directions on tho question 
of interest and costs. Accordingly, tho Snbordinato Judge, who 
heard the'suit, passed a decree in accordance with tho compi'omise, 
and also gave certain directions on tho question of interest and 
costs. 

That decree has been appealed from. It is contended, in 
tho first place, that such a compromise as tho parties entered 
into could not be recognized by tho Court, having regard to the 
provisions of tho Dokklmn Agriculturists* Relief Act, and section 
12 is 1 ‘clied upon. No doubt, under the latter part of that sf'ction, 
if tho amount cf tho claim is admitted, and tho Court, for 
reasons to bo recorded by it in writiug, believes that tho admission 
is true and was mado by tho debtor with full knowledge of his 
legal rights ns against tho creditor, the Court is not bound to 
take an account ns directed by the previous provisions of tho 
section. But tho portion of tho section, which is relied upon by 
tho appellant, applies where tho debtor, appearing before tho 
Court to answer tho creditor’s claim, admits it. That is different 
from n compromise. There is nothing in tho language of section 
12 or in any other section of the Act, which expressly deprives 
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ific parties to n suit of tfio power of entorin^ into n IC 

compromise and of havin;f thot compromise recorded under 
section 97.") of Oio old Civil Proccduro Code, which is 
the same ns Onicr 23, llulc 3, of tho Codo now in force. 

Here it cannot bo said that it was a caso of mere admission by tho 
defendant of tho claim. Whst tho Court was asked to do was 
not indeed to pass a decree on any admission of tlio defendant, 
hut to make one in terms of the compromise which, after trial 
commenced, had been delibemlcly onlorod into by tho parties. 

A compromNe means llio settlement of a disputed claim. Tliis 
view is supported by the decision of tliis Court in QattgaUar 
Saihatan v Sanlaji'^^ where it was said If a creditor 

and debtor cannot define their inutuai relations by tho mediotion 
of persons in wliom they have confidence, stjli less should they 
he allowed to do so unaided, and thus tho settlement oSaceouats 
svould ho no settlement unless made by a Court. Tho foundation 
would thus be laid for univei-sal litigation, but this is so^enerally 
disapproved that It cannot without on c-tpress declarotion bo 
supposed to have formed a part of tho policy of tho legislature 
in this particular instance.” And then the Court went on to 
observe that " the Codo of Civil Proccduro and tho Dekkhan 
Agriculturists' Belief Act being within tlio territorial range of tho 
latter, Stolutes in part rntfrrni must be construed together sons 
to give effect, so far as possible, to tho provisions of each.” 

That decision Ijos remained undisturbed and unejaeslioned as 
law. There have been scv'cral amendments of tho Act since that 
decision was repotted, and yet tho legislature lies left it 
untouched. 

It was next argued, however, that this eompromise had not 

been consented to by tho nppcilont: that what was put in was 

merely a piirshis of his pleader and that the pleader had no 
aathority, esptese or implied, to give such a consent. But, as 
was held by this Court in a recent case, Satanaomla v dlmchijiri- 
yoadara, whore a party complains that a compromise cfTeoled in his 
name by his pleader' was unauthorized, ho must move tho Court 
to cancel all that has been done and to revive tho suit. Hero no 
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steps for that purpo’se, as required by law, have been taken, and 
we are asked to set aside the compromise on a ground raised for 
the first time before us while we are concerned with only an 
appeal. The lower Court was not asked to .determine whether 
it had been misled in the way that it is said to have been in 
consequence of the alleged want of authority in the appellant's 
pleader to effect the compromise. 

On the question of interest, it is entirely a matter of discretion 
and we do not think there is any reason in law or equity to 
interfere with the Court’s award. The decree is confirmed with 
costs, without prejudice to the right, if any, of the appellant to 
have the compromisse set aside on the ground of fraud. 

Decree confirmed. 

n. JL 


APPELLATE CIVIL. 


Before Sir Batil Seott, A?., CM^JasHee, and Mr. Jiutiee Batchelor. 
NABAYAN SHRIDHAR DATE (osioufiL Defb.vdist), ArpittiifT, v . 
PANDUEANG BAPGJI DATE (oaiowii. Piathtifp), IlEsPOjmEJJT.* 

Eindu mils Act {XXI of WO)t teetions 2 and S^Indian Succession Act 
(X of 186S), section ISZ-Adminielrator-Oencrars Act {IT of ISIS)} sec- 
tion 36—Trill made in Bombay — Froyerty tcortJt less than JBs. 1,000— 
Frobate—Administrator-GeneraTs certifeate. 

A will made in Bombay Is subject to the provisions of the Hindu Wills Act 
(XXI of 1870) and a person claiming os a legatee under the will is not entitled 
to sue without tahing out probate as he would bo bound by section 187 of the 
Indian Succession Act (X of 1805) which is incorporated in the Hindu Wills 
Act (XXI of 1870). 

The provision of the AdininislratoT>Generai*s Act (II of 1874) is not affected 
by tho inoorporatlon in the IlinilQ Wills Act (XXI of 1870) of section 187 of 
the Indian Succession Act(X of 1605). 

Second appeal from the decision of S. S. Wagle, First Class 
Subordinate Judge of Thdna, with Appellate Powers, confirming 


Second Appeal Xo. S5S of 1009. 
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steps for that purpose, as repaired hy law, have been taken, and 
we are asked to set aside the compromise on a ground raised for 
the first time before us while w'e are concerned with only an 
appeal. The lower Court was not asked to .determine whether 
it had been misled in the way that it is said to have been in 
consequence of the alleged want of authority in the appellant*s 
pleader to effect the compromise. 

On the question of interest, it is entirely a matter of discretion 
and we do not think there is any reason in law or equity to 
interfere with the Court's award. The decree is confirmed with 
costs, without prejudice to the right, if any, of the appellant to 
have the compromise set aside on the ground of fraud. 

Decree confirmed. 

R. R. 


APPELLATE CIVIL. 


Se/ore Sir Basil Sealt, Chief Justice, and Mr. Justice Batchelor. 

NARAYAN SHEIDHATl DATE (osioixit BrrBJnjJuri), Armtiyr, v. 
PANDUBANd BAPUJI DATE (oaioiNiL PLAiNTirr), BrsPCjmsKT.* 

Mindti Wills Act (XXZ of 1^0)^ sections 3 and 5— /nrfjan Succession Act 
(X 1S65), section JS7 — Administrator-General's Act (II of 2BTI), sec- 
tion oS-^-Will made in Bombajf—Projferty worth less than Bs. 1,000— 
Frohate-^^AdminisUator-Oeneral's certifeate. 

A will made in Bombay la subject to the provisions of the Hioda Wills Act 
(SXI of 1870) and a person claiming as a legatee under the will is not entitled 
to sue without taking out probate as he would bo bound by section 187 of the 
Indian Succession Act (X of 1865) which is incorporated in the Hindu Wills 
Act (XSI of 1870). 

The provision of the Administrator.OeneraVs Act (II of 1874) is not alTectcd 
by the incorporation in the Hindu Wills Act (XXI of 1870) of section 187 of 
the Indian Succession Act(X of 18G5). 

SecoXD appeal from the decision of S. S. Wngle, First Class 
Subordinate Judge of TMna, with Appellate Powers, confirming 
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The defendfint hnvin" appealed, the District Judge remanded 
the case for the purpose of recording evidence in support of the 
will relied on by the plaiutiS. The Subordinate Judge, there- 
upon, sent for the vrill from the office of the Administrator- 
General and having recorded evidence of the attesting witnesses 
found that the plaintiff had proved the due execution of the will 
and passed the same decree as before. 

On appeal by tbc defendant the Appellate Court found that 
the will was duly proved and that the plaintiff was entitled to 
sue without obtaining probate. The decree of the first Court 
was, therefore, confirmed. 

The defendant preferred a second appeal. 

ilf. r. Bhat for the appellant (defendant) Badhabai made 
the will in Bombay, therefore, it is governed by the Hindu 
Wills Act, Under section 2 of that Act, section 187 of the 
Indian Succession Act is incorporated in it. Section 1S7 of the 
Indian Succession Act is imperative. Under that section it was 
necessary for the plaintiff to obtain probate to establish his 
right under the will. The certificate granted by the Adminis- 
trator-General is of no avail. The plaintiff’s suit must therefore 
fail. The lower Court bos relied upon the decision in Shaik 
Moosa V. Shaik But the parties to that suit -were 

Mahomedans who arc not governed by the Hindu Wills Act. 

G. B. Beie for the respondent (plaintiff) : — The property com- 
prised in the will being less than Rs. 1,000 in value we were 
entitled to obtain a certificate of administration under section SO 
of the Administrator-General's Act. Section 5 of the Hindu 
Wills Act exemptsdhe Adiuinistrator-General from the operation 
of that Act. Further the certiCcato granted by the Adminis- 
trator-General has universal application. It was, therefore, 
not necessary for us to obtalo probate. The certificate of the 
Administrator-General gives us title to the properly comprised 
in the will. 

Bhaf in reply. 
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this ease is whetlicr tho certificate of the Adjninistmtor-Gcnernl 
grantetJ to the piaijilin entitles him to sue for possession of the 
plaint property witliont talcing out probate of the wiil under 
which he claimed as logalco— a will which was jiiade in Bombay 
and is therefore sulyect to the pfotiiions of the flinflu IViiis Act. 

If tho ccrtlficnlo of the Adininistmtor-Gcncral did not entitlo 
him to sue “witiiout taking out probate he sronld be bound by 
section IS7 of the Indian Succession Act which is incorporated 
in the Hindu Wills Act to take out probate before lie could 
establish his right as a legatee. 

TJic ccrlifieafc of Ihe Adininistrator-Geneml was gi*anfcd 
under section 50 of the Adinini'itmtor-Gcncral^s Act which states 
that in cases where the Adminkstrator'Gcnernl is satisfied that 
the axscsts do not exceed one thousand nipccs in valuC; ho may, 
if he thinks fit, it “requested lo do so by svrifing, under tho 
hand of tiic executor or the widow or other person entitled to 
administer the effects of tlio deceased, grant to any pei-son 
claiming otherwise than as a creditor, to bo entitled to a share of 
such asseste, certificates under his Iiand, entitling the claimant to 
receive tho property therein nicntioDod, belonging to the estate 
of tho deceased, for value not exceeding in the whole one 
thousand rupees.'* 

Tlial provision, wo think, hnphes that iho certificate whoa 
granted will os a matter of law entitlo the claimant to receive 
tho property. TJiat that provision of the Admimstrator* 
Generars Act is not affected by the incorporation in the Hindu 
’Wills Act of the section 187 of tho Succession Act, is clear from 
section 6 of tho Hindu Wills Act which provides that “ Nothing 
contained in this Act shall affect the rights, duties and privileges 
of tho Administrators-Gcncral of Bengal, Madras and Bombay, 
respectively/* 

The plaintiff therefore was entitled to maintain this suit. Wo 
confirm tho decree of the lower Court and dismiss the appeal 
^ith costs. 

JOecree tonfirmeR. 

o. n. 31. 
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APPELLATE CIVIL. 


Bffota Sir Batil Seotl, Kt., Chi^ Justice, and 2I>'. Justice Batchelor. 

VITHAPPA BIN KASHA HEGDE and others (original PtiiNTiFFa). 
Appbll-vnts, V. SAVITRI kom GANAPBHATTA and another 

(OBIOINAL DeE£NDANTS), RESPONDENTS.’* 

Hindu Xaio — Mitahshara — Daughters inheriting property from their 
father — Shares separate and absolute — TenanU-in-eomtnw. 

In the Bombay Presidency a daughter tahiog property from her father 
inherits it as siridhan and daughters take their shares separately and 
absolutely. 

When the property so inherited* is not physically diridod, it is hold hy 
the daughters as tcnantsdn-common and not as joint tenants and there is no 
suTTirorship between them. 

Incases affecting inheritance thenilc is to adhero to the decisions of the 
Court to whicli the district from which ibo case arose is subject. 

Second appeal from tho decision of T. "iralker, District tTudg^e 
of Ranara, reversing tbo decree of K. G, Kittur, Subordinate 
Judge of Honavar. 

Suit to recover Rs. 65 as balance of rent. 

One Vishnu who owned the land in suit died leaving him 
surviving two daughters, Kuppi and Savitri. Kuppi was 
married to Rama Hedge and she died in or about tlie year 1899 
leaving her surviving her husband Rama. In the year 1907 
Rama Ilegdo brought the present suit against Kappabhatta 
Vishnubhatta, the tenant of the land, as defendant 1 and against 
Savitri, '’as defendant 2 to recover a share iu tbo rent which 
devolved on him as heir of his wife Kuppi, deceased. 

• Defendant 1 denied the plaintiS's right to recover the rent. 

Defendant 2 contended $«fcr alia that plaintiff's wife Kuppi 
was not entitled to a shore in the estate of her father, she 
having been well off and possessed of moveable and immoveable 
property ; while tbo defendant belonged to a poor family nnd 
.she was entitled to inherit in preference to the plaintifT's wife. 


• Second Appeal No, 603 of 1001*. 
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WLilc tlic ^u^l was pending llic plaiiitifF Kama Uogeie died 
and ids nephews were brought on tijo record ns his legal 
rcprescnlatis’c.s. 

The Sulorilinate Judge found that both Kuppi and Savitri 
were the heirs to their father, lie. therefore, allowed the clniin. 


On appeal hj defendant 2 the District Judge reversed tho 
tlceree and dismis'cd the suit on the ground that Kuppi’s right 
of heirship p.assed to her sister Savitri by survivorship. 

Tho plaintiffs preferred a second appeal. 

S, S. Patlor for the appellants (plaintifis) : — Tlio lower Court 
was wrong in holding that Savitri took by survivorship tho 
interest of Kuppi. Under Hindu Law in tho Bombay Pre- 
sidency the daughter succeeds to an ahsoluto and several estate 
in her father's innnoveahle property ; Jlanhhai v. Bamodcir- 
It is laid down in BulalHa$ v. Kt>hnvlan» that in 


tho Bombay Presidency the daughters take not only ahsoluto 
but sevornl estates. Tho rule, however, is different in Berigal 
and Jladras. Tho remarks of Mr. Melvill, J., are very apposite : 
"This is the view which appears to have generally been taken 
by the Shastris and to have commended itself to tho learned 
authors of West and Buhler's Digest and it is certainly a tar 
more convenient rule than that of regarding as joint tenants 
two or more daughters who have married into different families. 
The ruling in JlMalai v. ^narfsryaW relates to sisters and 
approves of tho deelsion in IhriUalw.BamodarUai . West 
and Buhler in their Digest of Hindu Law at page 106 lay down 
that daughters take in tho Bombay Presidency separate mtorosts 
excluding tho right of survivorship contrary to the rule applied 
in Bengal and Madras. There is, however, a Pnvy Council 
ruling in Baja OUliham rctibj}cmma Oarn v. Baja OlsUbm 
reaUtaramanaysamma<'» which might be relied on by the other 
side. The remarks at page 166 favour the opposite contention, hut 
that was a case from Madras where daughters take only a Ido 
estate and the law there is quite different as laid down in 
BMidaav. KohavlaW. But the said Privy Council case is 
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(2) (3881) C Bora. 85. 

(3) (1800; 15 Bom. 200. 


{!) (1878) 3 Bom. 171. 
(5) (1902) 29 I. A. 16C, 
(B) ( 1831 ) C Bom. 83. 
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explained in £ai Hiikhuiini v. Kt’sJtavJal Ttancliod^'^'^. In 
tfogeswar Natain Deo v. Ram Chandra Dntl^'^ the Privy Council 
have laid down that the principle of joint tenancy is unknown to 
Hindu Law except in the case of a coparcenary between 
members of an undivided family. Sec also Kavnpjjai I^achiar 
V. Sanharanarayana Chetly^K In the Vjmvahar Jlayukha^ 
Chapter IV, Section 8, para 10 (Stokes* Hindu Law Books, page 
86) it is laid down following the text of Manu that “ If there be 
more daughters than one then they are to divide (the estate) 
and take (each a share).*’ This shows that the daughters take 
an absolute and several estate. Though this case is governed 
by the Mitakshara, it is laid down in Shagwan Vithoha 
V, Waruhai^^'^ that U is a well established rule of the Bombay 
High Court that where the HJitakahara is silent and obscure, 
the Court must, generally speaking, invoke the aid of the 
Vyavahar Mayukha to interpret it and harmonize both the 
works so far as that is reasonably possible, 

IV. J, Shiveshavarhar for respondent 1 (defendant S) The 
cases cited were governed by tho Mayiikha and not by the 
Mitakshara. Tho present case is governed by the Mitakshara 
and it must be decided according to the interpretation of tho 
Mitakshara as laid down by the Privy Council in Raja Chclihani 
Venhagg atnma Gartt v. Raja CkeUkani Venkataramanagyamma^^K 
At page 165 their Lordships say that widows succeed jointly, 
so also daughters. IVc rely also on AxmWlolall Rose v. 
Rajoneekant The present case is governed by the 

Mitakshara and it must be decided according to the interpre- 
tation put upon the Mitakshara by the Privy Council. 
Further this case comes from Kanara which, at the beginning of 
the last century formed part of the Madras Presidency. There- 
fore cases under the Mayukha would not apply. 

Ratlar in reply The law in Madras is quite difiercut. 
There tho daughters take only a life-interest like tho widows 
and are therefore placed by tho Privy Council on tho same 


(0 (1907) 0 Bom. L. B. 1293. 
(*) (189C)?3 CaJ. 070. 

(') (1903) 27 Mail. 300. 


m (1908) 32 Bom. 300. 
(5) (1902) 20 I. A, ICC. 
(C) (lB7i)2l. A.113. 
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fooling. Rnl ns Ini'l dorrn in Satei^id/rt v. KcfJiarlal^'^ the 1910 . 
law in Ihc Bomliay Presidency is quite (IKTernnl. It is laid Virnirri 

down in n ease from Dlmrwar governed by tljo JUtakslmra gitnnr. 

that a danghtcr takes an absolute estate in the property 
inherited from licr father Gntapjta Dontnffnpj)a v, Tayatoa 
The ilayukha is quite clear and according to 
J^h^ican -yUkohn v. irAmJaifl where the Jlitakshnra is 
silent or obscure, the Court should invoke the aid of tlio 
Mayukha. 

Scott, C. J. : — Tlic question in this appeal is whether the 
plainlifi or the second defendant was tljo person entitled os 
landlord to receive rent from the first defendant for property 
of which the latter was a tenant. 

The last male owner of the properly had two daughters, 

Kuppi and Savitri. KuppI woa married to Ram Hcgde. The 
heirs of KuppPs husband, Ram Hcgde,-aro plaintiffs in this case. 

Savitri is the second defendant. 

It is contended that on Kuppi’s death Savitri acquired her 
interest in tlic properly by survivorship. This contention is 
based upon c.rlain Madras decisions of which the latest is to bo 
found in Itaja C^e^!kaui renl-ayyamma Gam v. Mofa Cheli^ani 
renhlaramanaysainmnW, fvom which it appears that according 
to the Mitaksharo, as interpreted by the filadras High Court, 
daughters inheriting from their father take jointly and do not 
take absolute interests in separate shares. 

In the Bombay Presidency, however, it hag long been hold 
that a daughter taking property from her father inherits it as 
slridhan and it follows that two daughters taking from their 
father take their shares separately and absolutely. 

The result is that where property so inherited has not been 

physically divided it is hold by them as tcnants-in-common and 

not as joint tenants and between them there can be no 
survivorship. 


(1) (1881) C Uom. S3. 

(2) (1907) 9 Com. L-R- 83*. 


(3) (lOOB) 32 Com. SCO. 
(»} (1002) 29 I. A. 15(5. 
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It has been urged on behalf of the respondent that we ought 
to follow the. rulings applicable to the Madras Presidency, 
because this case comes from Kanara which, at the beginning of 
the last century, formed part of the Madras Presidency. 

The rulfe, however, which has been always followed in cases 
affecting the inheritance of property under Hindu Law is to 
adhere to the decisions of the Court to which the ' district from 
which the case arose is subject ; and it has not been contended 
that in the district of North Kanara any different rule has 
been laid down by the Bombay High Court from that which 
applies to the rest of the Presidency in the case of property 
inherited by daughters from their father. 

We, therefore, think that the District Judge has come to an 
erroneous conclusion in holding that the second defendant 
succeeded by survivorship to the interest of her sister in tho 
property in suit. 

Wo reverse the decree of the District Court and restore that 
of the Subordinate Judge. 

The defendant No. 2 must pay the costs of this appeal and 
of tho lower appellate Court. 

Decree reversed, 

G. B. n. 
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MjcMmetit rocorerod in iJOa. Gorcrawent resumed the Isads sad handed 
Inem over lo i for his serricee. y • 

IleU, thsl both Iho order pasgoi in 18C5 and the action taken under the rule 
irstncu under Dombay Act Xf of 18o2 had in law the oITect of conrorting the 

‘ * ■■■ . * • I .ho 


//ef J, also, that the proceeding* of 1905 wero on the supposition that what 
was done in 1805 on B'« death hal thouffect of eontiiuingthe lands in dinpute 
u one rcsorrtfd for aSeltanadi aorviea ; but that was not its efTecr, and the 
procoodings in qnestion were ultra ctras. 

YcLurrA t. lliSHKOAtri. ... (1010) 34 Bom. C60 

OABE 


J/ieriojtiji ffbrmuaji r. Sint(t.ifji (If 83) U Bom. C28, distinguisied. 

See pAtti.VEftscu* Aecocuts, Suit ron ..^ ... 515 

CryiL TJtOCEDOP.J^ CODE (ACT XIV OF 1832), arcs. 48 akd Sfr—Transfer 
o/iVe^erty (Jl' e/ 1682), eec. HO—Sait to rt-eover niortg/jgo-deH hjjtale of 
Mor/ysyed and uiihijpothecated propertfj — Decree offainet tnort^aued property 
ofe.ie— Safe— -.dmownf reaXUti hOt tvJ^i.itnt-~App/ie'>tion for iupplemntal 
dune to recover balance Ideate o/ other property— tmitation-^Puttinff foricard 
allenatioiu at a late ela$e.} fo &euit upon a mortg-ge dated the lS(h April 
1887 the pUlatifl clnicsM, on the Idth April 1899, to rec -ver the ciortg4ge>d*'bt 
by 8 aIo of the morigsgrid property end tho bdlaoce,if any, from <heoon'bypothe> 
c&ted property of toe mortgagor. The decreo was passed in plalm'ifra Javonr 
againas the mortgaged property ntooe. The amount realised by tho sale of the 
flsortgsged property beiag iosoffieiene to aatisfy the decree, the pUtattS* applied ' 
nodae aoitioa tiO of the Tnnsfor of Property Act (IV of 1882) for a sopplemental 
decree aga'nst tho other property of the mortgagor. 

The first Court found that the claim for apenonal decree against the mori* 
gagor was time*barred. ' 

On appeal by the plaintiff ho attempted to prove that Iho rlaiuj was within 
time owing to no iatermedxsta payment by tho deiendant hnt the appellate Court 
found that thg plmntiff failed in biB-attenipt and confirmed the decree. 

Oa second appeal by tho plaintiff" held. covSrmhg the deerro, that the mori- 
gage in suit being of the year 1887 aod tho aoit of the year 189H, the plaiatiff’s 
right to a personal decree against the mortgagor was time-haired, the plaintiff 
Imviog failed to show the ground on wbioh esomptiou from the law of limitation 
was claimed. 

Seld, further that tho plaintiff could not be allowed at a late alaga of the 
suit to bring forward for the first tune allegatioaa which it was necessary to 
prove in order to show that ho waa entitlod to a further d«roe against the 
defendant personally. 

Guiaif UceeztK v. iTAHAjriPAUi Isjuaisui ... (1.0I0)’3iBoin. C40 

— - — - --“"f" S14.S53. 647— B^crec— 

“■ «■ >' 7* •^..r ronr^^t^tiiatires of the fudsmeni- 

. • • • • • ■ ’ representatives should 

■ ■ . . ■ . • • • raise the deje'nco in a 

, ■ , - ' (stian picrMcsrr not a 

...... • ■ . * ' *■ .d during the i»adci;cy 
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rtarriagc-^f^resuinpHon as tofonn. 
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f suit for 

S« Oira Pmcxhoti Copt (Act XIV or JB8a). sec.. 214, 1C2, 0 If ... 640 

ROIIRAT ACT XI DF 1852-2J</«»»*' fram.d wio' A.l XI of 

J652 {Bomhay)-^0-otemnent contin-yno He shettanadilandt to the family oj tne 
sltUatiadi vKo UduchaTged by Ooexrnmeni without omj fault on Ms part 

oat.f rftmptim eftU lapdi Iji On.ri.mt.hJ Op th. d..lh In ISO. M IP wm 
2i5f/#<ina't. one □. Onrortiment •ppoinied ooo Y 8« the new sAtteanadt; bnt 
npCe- tVe ruloi frtued nnd-r B’lnbay Act Sl^of 1852. GoTernniont contianed 
the thftianadi Uoda to the fnmij/ ol B on eonduion ol tlieir paying iml BUrrwr 
Aa»«ment on th? hndA The rpmunenilfoii of y was mad® payahl® out of the 
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cxtn axicAjmeot roMTerod in 160^ Gorernmcnt resumed the lands and handed 
them over to Y for his Bcrricts. y j 

IhU, that both tho order psssoi in I8fl5 and the action taken under the rule 
frataod tinder Bombsy Act XI of 16 j 3 lud inlaw theoitect of converting tho 
land from a thettanadi catan into a rayattoari holdiog and investing the holder 
of the land triih tho rights of an ordinary occupant, entitled to it, so long ns ho 
paid tho turrey assessment. 

i/efd, also, that the proceedings of iQOdvrero on the supposition that what 
was done in 18Cj on B’s death hal thuoflact of coatinuingtbo lands in dispute 
as one resenvd for s<c/s(iiiadi ecrvice; but that was nos its effect, and the 
proceodiogs in question were vires. 

Ycium c. iliiiiyoArrA ... (1910) 31 Bom. CGO 

CASE 


J/erwanji ^omuiji v. HiuioMji Duijorji (1882) G Bom. 628, dislinguisled. 

See pABiKEEsnir Accopkts, Sdit ron ... .„ 51S 


CIVIE PilOCBDETRi: CODE (ACT XIV OP 1882), sves. 43 akd Sn^Transfer 
of Preperiy Ael{Z i' of 16S2), see. 90'^StiUlo morer niort^agc-dehi hytale of 
fnariyayti and v^^hjp<3theeaied property— -Deerte oyainst vxortyaied property^ 



agsiost th'e mortgaged property atooe. The amount realised by tho saleot tho 
mortgaged property being insufficieot to satisfy ibe decree, the plaintiff applied 
under ae-nioo liO of the Tnnsfor of Proporty Act (IV of 1882) for a sapplemental 
decree against the other property of the mortgagor. 


The first Court found that the claim for a personal decree against the mort« 
gsgor Was time*barred. ' 

* ' i*'v to prove that the claim was within 

• • } defendant bat the appellate Court 

! •. r . * ,nd confirmed the decree. 


On second appeal by the plaiotiff confirming the deerro, that the mort* 
gage in suit being nf the year 1887 and the soit of the year l89i*, the plaiatiS’e 
right to a personal decree againat the mortgagor waa tiaa-barred, the plaintiff 
- having failed to show the ground on which esemptlou from tho law of limitation 
was claimed. > 


Sdif further that the plaintiff could not be allowed at a late stage of the 
aiut to bring forward for the first tune allegations which it was necessary to 
prove in order to show that be was entitled to a further decree against the 
defendant personally. 

OtTIiAir nCSSZTF O. ^TaSASUDALU iBIlAniMJl ... (I010)*34 Bom. CIO 


- , ■ — 5EC3 2i4, S53,'e-17— B-’crcc— 

.• •• t’.-!-. ... j-ta.. .,a..,tB.m*ati'es of the judgmcnl- 

. , . ' • - ■ ■ representatives thovld 

, , ratfs t^s deJdfxtDin a 

■ ... • , - ' itUon parrhasef not a 

etranger^' Oimed’Alon a inoney»bond._ A1 haviOefoivd duiingthe pendency 
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ol the suit, his widow E an3 hia brother Jt were brought by C on lha record ss 
hia represeutatirea, A decree waa parsed awarding the claim out of the property 
o{ the deceased* After the posing of the decree tut before it could be executed 
both E end K died* C then brought on the record the defendanta aa the legal 
lepresentaiiTcs of JI. The Utter denied that they were M's legal representatives’ 
or that they had any properly cf M'« which ccal3 be liable for the decree. The 
Court overruled the objectiosB, and in execQtion of the decree attached and sold 
the property in dispute. The plaintiff pnrchaeed the property at the sale: and 
filed this suit tort-cover poss-asion thetwif from the defendants. The lower Court 
disallowed the plaiotifTa cUio on the groond that the property having been joint 
property of M and dtfeodanta’ eumved to the latter at M’s death ; and that the 
plaintiff obtained so tula at the Coort-aale which he could legally assert as 
against the dsfendants ' In the lower appellate Court the plaintiff contended 
unsQccesstnlly that the defendants were debarred by the provisions of section S44 
of the Code of Civil Procedure, 1852, from asserting their title. 

Meld, that as the property was sold by the Conrt at C's instance as that of 
the question to far was one relating to the exeentioo of the decree axieing 
between the decre* ‘holder end the defendants as jedgment-debtors nnder 
section 232 of the Cml broceduie Code of 1E82. It was, therefor*-, a question 
in relation to thrro Wltog wiihm section 244 of the Code by reason of the 
explanation to section 647 that applications for ih** exeention of the decree were 
proceedipgs in amts. The defendants were eons^-quently boaod to obj-ct to the 
attacbmenc and sale under that section, so far as the dtcree^holder’s action was 
concemed. 

It was contended that whatever might have been the resnlt if the decree* 
holder had been a party to the suit, the present dispute was between the 
anction^porchaser, who was a strangar to the previous suit and the execn* 
tion proceedings therein, and the defendants, and that section 244 did not 
apply 


Meld, that though an auctiou^purebssar at a Court-sale in execnlion of a decree 
was not a party to the suit in which the decree* was passed and though he 
not a reproaemaute of either the dccree-huld^r or the jcdgcreni-debtorfor the 
purposes of eection 241, yet if the queeiioo raised by tb<» judgment-debtor as to 
the legality of the Court-sale was virtasBy one between toe parties to we suit, 
that is, betWcKn the decree bolder aud the judgmeot-debcor, and if in the decision 
and resale of that question the auctioo-purebaser was interested, the juagment- 
dchtcr ought sot to be allowed to attack the eale in s EoJt. 

The test in all such cases is whether the ground upon which the Court^^o 
is attacked as coeferring no title upon tho ouctioo-pnrchaser affects the parucs 
to the suit and could have as botweoo them been raised and determmed und« 
section 244 and whether the auction-purch.'uer, though not a party to that amt, 

IS a party interested in the result, i 

GoECLstifo BuiKABAii r. Ki?AWsiscH ••• (1210) 31 Bom. 64l> 


COi^TBACT ACT {\X OF 1ST2). sec. SO— Coafract— Bayerifly— /ftfeufioii 

X<irtiet—Pa'jnmt I'/di^ercitefs-^Contraef Aet{/S o/ 1872). rec. b7.J Theieia 
no aothoiity for the pri'p >* 1(100 ih*t, beesure under the terms of a contract an 
obbgation to pay or r»cc to diffen-nces may arise on the bappeatog ot a 
cuUr event, ccntrnci it void as s wager tf th»t event does not happi-n. Sum 
a resale would be inevoratent with the principle onderlying eection «>7 of tn* 
Cootract Act. 

JosEX ITaatAUASEitrEati r. JIiteceadxs ••• (1910) S4 Bom. ' 


DB.VTII OF JCUGJiENT-DEBrOE— C.V«i»r«ft?wrc Cede (Jei SIV cf 1652). 
et't. '2ii, 2’2, t'J7— 17‘orfe— /.Vf(*iff*i»v— of Jr— Zejal 


IlDCX* 


riprrmidirrt cf t^e juA^nenf-Jeltar bror^tt cm rceord'^Di^pute as to propfrlij 
—Lrjal rcpmcntntitti tbontd put forteatd fhtir c'aim Mnaer ter. 211-^Thcy 
r««n>l rafre (fie dtfetite *1 a t*p'irate tuilXor }»^itcttioa I’j aiiclion-pKTchattr-^ 
AMt^icr^.ptrtl'^t'r t\ol a tiran^tr. 

Set CiTit rsoctornc Com (Act XIV ci I852\ becs. 244, 252, Ct7, C-lC 

EXECUTION or DECJIEE—Cifif Pr-^tdure C.nfc {Aei XIV of lSS2j, sert 2it, 

2‘»2. (i\l— ‘Decree — i'jretiiion — Death ofjK<t^T,ieat‘iiehtor — Legal rcpretentaUces 


pcnjpnry of iheVtiit, hii trjdoTr K and his brother X trero brooslit by C on tiio 
reco'd a* bli trprrwnlaurts. A decroo k« ps^ied awarding tho claim oat of the 
nrpoeny of ili« Afl^r »ho pis*ing of iho dfcrco bnt boforo it could be 

cxf>«i/d both II and X died. C lh‘'*i brought on lha record tbo defendants as 
Ibe Icra trprewntstivrs of 31. Tho latter den^ that they were M’s lepl 
mim«nuti^sorthaiih.-yb.danyprot>pfiyof ^t’s which could be lisble for 
the doertMS Tho Ciu*t ofrrroled tho objection*, end in execution of tho decree 
tltached and fold the property in dispute- Tho plaintiff purchased the properly 
at iho e*lo • sad C'ed ibu suit to recr.Ter possersion thereof fiom the defendants. 
Tho lorrr Court dtrsil .rcd tho plamtira daitn on tho cronnd Jfa* 

iflialnmocrtr of M and defendants’ aurmed to the latter at M’s 
death*'* and t^»t the plaintiff obtained no tillo Contt-sslo which ho could 
IcAur ««rl as tgstnst the defendants. In the lower sppeUeto Court the 
nSnfiff extended uoi'iccersfolly that the defend ints were debarred by the 
prertiion.olecciion 2Uof the Code of Civil Procedure, IBSS, from asserting 
ibeir title. 

n.U tlu» « lUo property Mr sold by tbo Court at C’s iatlmco ss lb»l of 21, 
lbf;u:.ti« V.r‘’w.roi..rrlsu „5 to rbs .*LS“.t»der3 

• ' a question in 

' , ‘etson of the 

• ■ , • • 36 decree were 

^ , • > object to the 

* "'***’, , r’s oc'tion was 

concerned. 

j 1 iv * -tr.tavcr raizbt have been tie result if the decree- 
It waa contended the soib the piescnt dispute was between tho 

holder had been a party to , ^ preTious suit and the esecn- 

decree waa not a party to the a de^rce-hoider ortho judgmp^debtor 

liawaanotareprescotetireof^^cruio^ by the judgment- 

fnr the nurpoBC* of.sccuoa^ “■.« i_. -i- Virtually one between the parliw 
« ■ ' ■ . ' and the judgment*debtor, and if 

. ■ • ■ • _ . , auction-purchaser was mtereated, 

.■ ■ 1 • ' ' to attack the sale fn a suit. 

' Tbofsstiu sUsucb 

i,st.sckedss coufr"«S ”u «f„,^^^^ b,on raised sod detommred under 

to the suit and con.a na'® 





Vagi 

spcctilatm-ly ngAinat any autl ore^y patlnewhip itsol which may hare^ been 
realisecJ by tho defcn<3aut after dmolntion and wilbin the psriod of limitation. 

iftrivanji Bormvsji x. SuUomji Burjojyi (1832) 6 Bom, 023, distin^iahed. 

Aiuied SoiEsiAN r. Bhaowasdas Tjsbaii Ah*» Co. ... (1909) 34 Bom, 615 
VERSON AB DECEEE-CiWZ Troeedme CoSeCAfi ZIP cf I6S2),^f«. 4S and^^ 

TranfferDfBroperijiAeiXlV aec. QO—iuHta reeottrmortjage-deM by 
sale I'f moitqaged cad unh,iipitkeea*e<i pnpertif—SaU-^J.maunt rcalisea not 
tii^cient^Applieatioa for n/pplctntntal deeres to recover ialaree 'by sale of 
o'hcrfropart^-^LifnUation—l'vUin^faraa.ri allegaiiont at a late stage, 

jSVs Traksfeb or PpoPEBjT AcT (IV or 188i), sec. 90... ••• 

PRACTICE*— up petition— PotUioner a creditor for amount not immedi^el.v 

parfahie—Seneral financial position of conipany— Indian Companies Act {V-l oj , 
11:83), «fes. 128, 129, 130 and ItilSeheme ofarran^ement-'Pfaetice. 

Set WiNDijic, CP i-Jimiox ... ... ’ •** 

PRESUilPTlON AS TO FOR3I OF StARRUGB-'//t«^?i Latc^^blilnhsliara— 
Mayuiba—Kixinathis—Liti: governin'j Kaaiathis tr/fo live in Sombag— 
Surcessioit—Atitaclheya StiuHhan— Preference btttceen hutband and son born o 
aduUeroi's iiitQreQUi'i(s—S^i''fr<is— Forms of inarriage'^Frcsximpiion <» to/or*» 
tf etarriage, 

See H(ypr L^ir ... ... «•» •” 

RHCTSANADI IiANDS-fl«I#//rjK.cd Act XI of 1852 (Bc>7!i.ay)-f/cf8W»- 
«ie»t con/f}.ui»p Ue i{«tianads lands to tKe family rftlie ehtisandii ivho ts oi»* 
fbarged ly Ooternment xsithoutany ftuU on htsparl—'^ontinuan'e on tonamon 
if paying fuU survei/ asfessnient on the landsSubsegupnt resumption of w 
i>y (ictsrnmenf.] On the death to 18*^5 of tbe tbes sbetsanaait one Ji. 
(ioTemmeni appMoteo one Y m the new jA^i/anadi ; bnt under the rule* filmed 
uodfit Bombay Act XI of 1853, Q'iTomtnent coQiiDu*-d the fAr/foasd* Uads to 
the f Aoiily of B on coaduion oJ their paying foil eurrey saseBsment on the lends. ^ 
The recitiaaration of T was tuude payable oat of the extra eesessiOBat lecoverett 
in 1903. OioTcrnment rmmsd the lands nod handed them orerto 1 for ms 


JJetd, that both tbo order passed 
framed under Bombay Act XI of 18 . . 


Held, also, that tbo proeoediogs of 1903 wore on the aappoaition that what 
wsa done in 183^ on B's do-ith had thoeffect of continuing the leo^ [8 dispute 
AS one roserred for aerrice ; but that was not its euect, and the 

proceedings in rjuojtion were nlira r/rm 

Yfiiiirra r. 3iIii:ttsc*rPA ... ... .»» (1910) 84 Bora. CCO 

SUCDBAS— Hn./u l.aK—Miinl-t/i7ra—3TifyiiJ.-/<a—Kamtttiis—laxo aoerming 

Kamathii X'-l.o lire !>i I’ov>bay-^S»ccefuoH—Ar>pad}ieyaSlndhctn—Hriferenee 
Idtreen l‘Ui^a»dianJ ten lorn of adufttroas iMereovrse—Shvdrag— Forms of 
nomrge'-Pmu’Pij'dcn aj to lorn of »rtfffx«<**te. 

StB IIiNoc Imw ... ... ... . C 53 

STRIDnA3i— Zofc'— iffVolrAorfl—A/bya-Ua— A'oiTiaMiV— Zow co«srm*n^ 
Kopaibit «f?»o Her in Jloinhay^Sueefriion—Aneaihrya Stndlian— Preference 
b-itTf-K hnihoii'l ni"l son born of edifperout irtferroarrc— ibrns ^ 

$ 



mmj ."?— as to Tho KtmMhi., bcIIIM Iq Dimbay. mu 

poumMforih«pari>ow*ofmhmtonc»by thsliw ol tho MiUk*h»ra ana tho 
JTijTikha, whcrothfj- »gw>: bat wh^to they differ, the Majnikha Uw must 


Tho *<nikin oC* fcsido derolrM on herdMth upon her hasbjodin prefer- 
cncso to the eon lom of her by edolteroa* intcrcoarse, * 

The U» »ni, eren am-iag Shnirai, prcsame tho muritgo to hivo bsen 
aeorjtdng to the ipprored fortas if the parttei bdoagoi to a loopjclablo ftmily. 

,1*o*sjciTn UxcncsATn ». NABitAX ... ... (lOlO) 31 Bom. 653 

SUCCESSION— /7ia^i» Lor— Sfifai'thtrd— .V avkAXa — A ona;;!!}— Ear yore'Ytiap 
Kamatiis rJio/ire in — Su'ceAJion— ^/¥/tr»BPf (efireea AviSancf anifon 

bom cf aivUerots intereoxtrsf—ShtilrtU— Forms of marnaye— Pr«umpiicn as 
to form. 

Set lIiSDTJ uiw ... 553 

TRXNSrrn of rnOPF.RTV act (IF of lfiS2),9EC.P0-Ciei7Fro«,fa«Corf« 

</fe< .Y/l’r/lSSS), t*es. 43 on<f 6o^Tntnsfer of Froportu dcf(2r of lt83), 
i«, to rtCKKfr rwri‘jage'dti>t iy salt of mortg.'igeX rtni unltypotkteated 

yro/>er/y— Lreree opfii'nii morigtgti property alo^e — reifireii 

. • j • I.. ^ - I — •-> • 

■ a 

I • I ' • 


of tilo nioripvgor. 

The first Court found th^t thecUlm for a porsonsl decroo ngainil tho morl- 
giigor VA* tiuK-birrcd. 

On appeal by the pUiatifl be attempted to prove that tho claim Was wilhia 
time owing to an mtormcdi.to payment by tho d-fondaot but the appelhto 
Court found that Iha pUintitf failed in bii attempt and conQrined tho decroo. 


On second appeal by tho pUinlilTheW.cmfifmiiig tbo decree, that tho mort- 

esca in suit being of tbo year 1887 and tho suit ol tho year 189?, the plaintlft'a 
Tignt to a personal decree ngninsl tbo mortgegor was timo-barred, tho plaintiff 
having failed to show tho ground on which exemption from the law of limitation 
was ctauned. 


Iltld furthw that the plaintiff could not bo allowed at aUto alagoof tho 
suit to ’biiflK forward for tho Cret tmo allecationi which it was neonasary to 
prove in ordjrto ahow that ho was ©ntilled to a further deerco egainat tlio 
defendADi personally. 

GpI/AU Hdssbin e. MaBAUAnaiU Idbaiiju^i 


(1910) 31 Horn. MO 


TJKTIVPriTHFnATJ?!) rilOPERTY—Cirtl IVocedare Code (.del XJV of 1843), 
./iV.wrlj .1.1 (/IW IBSi), OO-a.V to rcv„„ 
mmlnagt-dM ly laU cf mcrtgcced .nd wJ,gpcli,ecM nw;i.( 

.irnnirtt/ alonf—Sai—^Amount realised nA »K//ie«r»/— -f/ 7 ‘h<<ifiyn 
foriupilfjmlatdiereitorecntrMii.cclsial.cf otter prcpeils-f.imiclim- 
Fulling forv^ard alltgsHous a( «i hie stage. 

See TRl^fiP«H or ruoi’SBTT Act (IV or 1B8J , sKf. 90 ... c 
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EVINCING UP PETITION— PeitVion^r a creditor for amount net immtdiattl^ 
jiaya.'blt^Gtnnal financial ptttUian of company— Jnrft'an Compani'e* {VI 
^1832), 128, 129, lS0a«d 131*— 5eA«nc of arrangemenl — Practice^ Tbo 

de^ition of “ debt " in Boclion 130 of the Indian Campaiu^s Act (VI of 16S3J 
ia qaite distinct from themeanmg of lb© wo^ “creditor”. A creditor Isa 
person to whom money is owed by the Company. Whether he can claim imme- 
diate payment of that debt or his right to demand payment is deferred by his 
agreement with the Company to a fnrare time, he atiU remains a creditor. 

If the petitionera can satisfy the Court that the Company on a general 
perusal of it# hilanca sheet cannot pay ita debts, in other wordf, that its assets 
are not su&aient to satisfy its liabilities, that will enable the Court to order its 
winding np. 

If an arrangement can be arrived at batwaen the Company and ita creditors, 
it wonli be desirable that an attempt ahoald be made to give edest to thti 

arrangement But any Echeme or proposal by the Company 

to hsfp itself afloat cannot be disenssed wiih any chance of success unless 
the winding np ordsr is made. It ia only after the winding np order is made 
that a three-fonTtha majority of the cr^itors ia able to bind the minority. 
Otherwise any one creditor can come in and npset any arrangsment which has 
appeared satisfactory to the rest of his co-creditora 

Ik Tnt Marrza or iKotas Compakiis Act, ik the mstieb or the 
Bombit JliKCPACTCBisc CtMPasT asu j.v ins arATTES or UiTitit' 
Kaaso.vDia ... ... ... (1909) 34 Bom. 53? 

WORDS AKD PHRASES 

“ Debt.” “ Creditor.** 

Sse Wi-Noiso CP pETirroK 


... 533 
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* ifr Jvtfit'f Jjfan'Trt. 

AllMJ.I) SI .MIMAn'I *\n AsoTiira (rtiisurrs) 

r riJIA^MVAN'DAS YIBUaM & Co. (l)ErrxPAKis>* 

S'K'f f. r f «rr>irw/.;> oerovnU^r.inilalhf, Act (/.V rf mS). Arl. 106^ 
ttorli rva/iV/ r,a,n prrio.1 0 / 

lfnttiUr.rt:P:,frfilrutr.prliipi>^niilii nnA n »W jn ;orJnpnMp profi/s 
5* i' ‘>/!f ffi'* j'WIntifT in mpl> a mil c-itinot I c nlloirrd to ptocrtd spccu- 

Jafn-rlr arstri*. .in; ar.l firiv i^nnm)iip ftMot »bieli may haTo Wn rnili?«I 
h tlr «!<(rn^!erl altpr <h«*o’r.ti(,nBnil i\ithm Uie j*erio>1 of Umitotlon. 

Afrrtrtnj* ff*rnr»ji r. Jia$teptjt JfurjotjiM il!»l5ng«l«lje(I. 

O.v 7ih XovemJ»cr the pJnji)i}/rs entered intoon ogreement 
wjlli the defendants to corn* on n Commission Agency and 
lirokcragQ bu*inc«s in partnership 111) 7th November IPOi. 
TJ)c parincruhip was nctiialljr Omolved on or about Sjh October 
190 1. Tliis Ptiit was filed hy the plaintifTs on 7t]i November J907 
for the tahir-c; of partnership accounts and the payment of their 
fiimre of tljc o<.«cl.«. The defendants in their written Btatement 
raised the defence (infer alia) that tlio suit was barred by 
limitation. 

liesat with Jt'nnai for the plainttfls;— ► 

If the date mentioned in the agreement bo taken as the date 
of dissolution, the suit is not barred. Further, clause 9 of the 
agreement provided that the partnership accounts were to bo 
made up on the expiration of 18 months, namely on 9th 
December 1001 j so that time sliould bo deemed to run from 
that date. In ony case, even if it is held that this suit is barred, 
the plaintiff should be allowed to recover such outstandings on 
wero realised by the defendants after dissolution and within 
the period of limitation. 

See Knox s', Voyal v. KhalQv'?\ Mermnji v. 


B OvIgli^Al Salt 17o» 682 of 1607. 

(0 (1682) C Bom. C28. I- B. 8 D. I* C50, 

' ^ (3) p675) lStl.n.0.97. 


» C7&-J 



INDEX, 


WINDING UP PETITION— /’efiiioaer a creditor for amount not immediately 

payable— Otncral financial poiilion of company^ Indian Gomj>anies Art (VI 
^1832), secs. 128, 123, ISO and 131 — Seietne of arrangement — Fractiee.'] The 
deSnition of “debt" in eectiou 120 of the Indian Companies Act (VI of 1882) 
is quite distinct from the meaning of the word “ creditor A creditor is a 
person to whom money is owed by the Company. Wlisther he can claim imme- 
diate payment of that debt or his right to demand payment is deferred by his 
agreement with the Company to a fatare time, he st^ remains a creditor. 

If the petitioners can satisfy the Coart that the Company on a general 
perusal of its balance sheet cannot pay ita debts, in other word*, that its assets 
are not sufheient to satisfy its liabilities, that will enable the Court to order its 
winding up. 

If an arrangement can be arrired at batween the Company and its creditors, 
it would be desirable that an attempt should bs made to giro effect to that 

arrangement. But any scheme or proposal by the Company 

to keep itself afloat cannot be diecnssed with any chance of success unices 
the winding up order is made. It is only after ibe winding up order is made 
that a three-fourths majority of the cr^itors is able to bind the minority. 
Otherwise any one creditor can come in and upset any arrangement which has 
appeared satisfactory to the rest of his co-creditors. 

In the TiaTTEB or Ikdiak Companies Act, ik tub matieb or tbe 
Bombay MANUFACTtraiso CX-mpakt and js tub jiattsp. of KatilaI- 
Kausondas ... ... ... (1P09) 34 Bow. 533 

WORDS AND PHRASES:— 

“ Debt.” “ Creditor.'’ 

Sse Winding cr rEtmoN ... ... 683 
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it nppenrs to iiio too clear to n'Jinit of .ccrious nrginnont Hint tlio 
pininlids' clnitn is tiiiic-b.iTrcd, But they have fltronuously 
contcmlcd that nltliou^h so much of their clniin, -ns relates to tho 
takingoRcnernl partnciiihip account, may, upon that view of the 
law, be timc-lwirrcd. they arc at leiwt cntitlccl to nek for n Blmrc 
of any outsUndings recovered by tho defendants after tlio Ttli 
of November 190t and within tho ])oriod of Jj/aitatjon applying 
to a suit for monc3*s had and received. Jn support of that 
contention I Imre been rcfcnx*<l to Anyr v. Do^al Jatraf 

V. Kiatav Lc^ha^'^ and Merttanji i\ But after 

giving (hose cases careful consideration I am uuablo to sco that 
thej* do sustain the phiintinV cuutcntioii. 

Tn Djjal V. KAtt/ac^\ which was decided by Mr. Justice 
Green, tho suit was not for a g^mcral partncrsln'p account at all. 
The learned Judjo there referred, with approval, to the opinions 
of three of tho learned law Lords who decided Knox v, 

And Latham, J., in gWm" judgment in Mertca/fji v, 
rests iipsn the decision of Green, J, quoting his excerpts from tho 
decision of (heir LorcMiips in Knox v. But in Mermnji 

V. RmiomjPK it appears to me that the facts arc again easily 
dUlinguishaoIo from tlic facta in this ease. There, it is true, tho 
suit wasbj* an ex*paftacr against a former parincr in a lirm, 
which had been dissolved, to share in a dennite sum of money 
which the defendant appears to have admitted to be a partnership 
asset ; and no doubt there are obscrvatioiif, both in the judgment 
of Latham, J, and in the judgments of their Lordships of appeal 
in Knox v, which may appear on tho first reading to lend 

some colour to the plaiutifl’s* contention that where a suit for 
general partnership accounts is barred, the plaintiffs moy j’ct be 
allowed to proceed as for inoncya had and received in respect of 
any outstanding pattnerdiip assets which have como into the 
defendants^ hands within the per/od of limitation. I am very 
doubtful myself whether taking the decision in Knox v. 
as a whole and keeping it strictly to its own facts, it can be 

(0 a'-72) L. ]l. O U. v. CC6. PJ (IW) 12 U. If. C'. 07, 

(V (l?52)a«oni.C.*P, 
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jrailt'i with Pirlhai for the defendants. 

Beaman, J. ; — I think one of the preliminary objections taken by 
the defendants proves fatal to the plaintitfs* present claim. Mr. 
Desai, who has argued the case for the plaintifis, admits that he is 
not in a position to call any further evidence upon the question of 
fact when the partnership was dissolved. The Court must, 
therefore, come to its conclusion on that point upon the papers 
which Mr. Wadia for the defendants has put in. The Court has 
the agreement, an advertisement, and a letter (Exhibits 1, 2 and 
3). According to the agreement it would appear that the 
intention of the parties, when the partnership was formed in 1903, 
was that it should last till 7th November 1901 with a month 
over in which to collect outstandings and settle all accounts. 
The advertisement to which the first plaintiff is himself a party 
and the letter of April 1907, written on behalf of the second 
plaintiff, prove conclusively that as a matter of fact, the 
partnership was dissoved at the latest by the 19th October 1001. 
That being so, I sec no escape from the conclusion that this suit* 
which was brought for n partnership account and share in 
partnership profits on the 7th of November 1907 is clearly time- 
barred, Article 106 of thesecond Schedule of the Limitation Act 
enacts that wljcre a suit is, as this suit is, for taking partnership 
accounts or share in partnership profits, the date from which 
limitation begins to run is the dissolution of the partnerbhip. 
The plaintiffs apparently laid considerable stress upon the 
agreement contained in clause Oof Exhibit 1, which they appear 
to think extended, as between the parties themselves, the 
duration of the partnership by one -month beyond the date, 
whatever that date may have been upon which it was actuall}- 
and in fact dissolved. But I am unable to accede to any such 
argument. If partners mako an agreement of that sort between 
thcinsolves, it appears to mo that the only effect which could bo 
given to it ii that, assuming the partnership lasted up to tlio 
contemplated date, neither party could press the other for 
V accounts until the added groco period had expired. But 
'what that has to do with the law of limitation, or how it can 
operate to extend llic period allowed by the Limitation Act, I 
must own I entirely fail to understand. In this view of the case. 
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it nppcars to me too clear to n'imit of serious argument that the 
plaintids claim is time-barred. But Ihey have strenuously 
contended that although so much of their claim, 'ns relates to the 
lakinga general partnci-ship account, may, upon that view of the 
law, be time-barred, they nrc at least entitled to ask for n share 
of any outstandings recovered by the defendants nftcr the 7th 
of November 1901 and within the jiotiod of limitation applying 
to a suit for moneys liad and received. J» support of that 
contention I have been rcfcri'cJ to Knox v. Da^al Jatra} 

v, Khatav Zed^a^'f and Jferwanji t\ JinsfomJi^K But after 
giving those eases careful consideration I am uuablo to see tliat 
they do sustain the phiintifis* conlcntiou. 


1000. 


SCLE^|*^ 

n 

HjfiOWAKDAa 
VlSBiU 
AhD Ctf. 


In Djj/al v. K^atav^\ winch was decided by Mr. Justice 
Green, the suit was not for a g.'neml partnership account at alb 
The lcarnc<l Judge there referred, with approval, to the opinions 
of three of the learned law Lords who decided Knox v, 

And Latham, J., in giving judgment in jl/crfcajj/V v, 
rests upon the decision of Green, J, quoting his excerpts from the 
decision of their Lordships in Knot v. But in Memanji 

V. it appears to me that the facts arc again easily 

distinguisha'ile from the facts in this case. There, it is true, the 
suit was by an ex-partner against a former purliior in u linn, 
which had been dissolved, to share in a dcfiniic sum of money 
which the defendant appears to have admitted to bo a partnership 
asset ; and no doubt there arc observations, both in tlie judgment 
of Latham, J, and in the judgments of their Lordships of appeal 
in A'«ox V. Cycf*!, which may appear on the first reading to lend 
some colour to the plaiutifi’s’ contention that whore a suit for 
general partnership accounts is barred, theplaintilTs may yet bo 
allowed to proceed as for moneys had and received in respect of 
any outstanding partnerihip assets which have coino into the 
defendants* hands within the period of limitation. I am very 
doubtful myself whether taking the decision in Knox v. 
as a whole and keeping it strictly to its own facts, it can bo 

(I) ( 1 ^ 72 ) P. It. 5 U. P. G: 6 . P) ( 1875 ) 12 U. If. C. OA 

0 ) (1?92) G Horn. C2P, 
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lesitimately )ised to support the reasoning and conclu'^ion whicli 
AttMED have subsequently been based upon it. As a raatter of fact the 

ScLEMAs Lords of Appeal in that case found that the suit by an executor 

^ deceased partner againsta surviving partner was time-barred. 

Co. Much of their Loidships* reasoning and arguments no doubt turn 
upon the fact that the surviving partner had received a sura of 
£2,500 as a partnership asset more than six years after the partner- 
ship had been dissolved and, standing alone, no doubt within 
the period of limitation. But it appears to me that excepting some 
observations by Lord Hatherley, the gist of 'the decision, at any 
rate of the majority, was that that fact alone would not remove 
the bar of limitation which had been interposed by the lapse of 
sis years since the partnership was dissolved. Nor, speaking with 
all respect for any observations or opinions of other learned Judges 
who may seem to favour a contrary view, am I able to understand 
how, if a suit for general partnership accounts and a share in 
partnership profits is itself barred, the plaintiff in such a suit 
can bo allowed to proceed speculatively against any and every 
partnership asset which may have been realized by the defendant 
after dissolution and within the period of limitation. In such a 
suit, it seems to mo, questions would inevitably arise which could 
not be resolved without opening up the whole partnership account. 
It appears to me that allowing the plaintiffs to pursue such a 
course, might result in real hardship and great injustice to tho 
defendants. I have said that this case is clearly distinguishable 
on its own facts from the authorities I havo just been discussiog. 
There is not a w’Ord in tho plaint asking for any relief of tho 
kind which the plaintiffs now think tho Court should grant them. 
The plaintiffs never so much as allege that any assets have been 
recovered after November 1901. All their specific prayers arc 
prayers proper to a suit of the kiud they really meant to bring, 
prayers, that is to sny, for a general partnership account, to bo 
given their share of any partnership profits Avhich such na 
uccouul might disclose and that the defendants should boar the 
costs of resisting them in tliissuit. Since that is so and I am quito 
clear that the suit is tinuvbarrcd, I feel unable to accede to the 
plaintiff',’ alternative contention that they should now be allowed 
to convert this defective plnint into a plaint merely for the 
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reco^ cry of nioiicy?} lin'I niid received on lljeir nccount by tlic 
defendanU subsequently to November 7tb, IDOl. 

Thii being my view, I must dismiss the plainlifis^ suit with all 
costs upon them, including costs reserved, if any. 

Suil dismisicd. 

Attorneys for the plainlifis: 3rcs'*rs Ta^ahji, Dpt/ahhai Co. 
Attorneys for the defendauU : Messrs. ThahorJas Co. 

K.srcl. K. 


OlllQINAL CIVIL. 


Jiffon 6'‘V liaiH ^toH, Kl., ChUf Juttice, and J/r. Ju$tite Jiatehelor. 

JOSHI NARB.ADASnAXKAIl IIOIUIVAN, AmiiiNTiSD Dsri:^^>iN^, 
r. SIArnORADAS GOKCLDAS and akotheb, KEsrosDExrs axd 
pLiUfTirrs.* 

Contraei— Uaj^rinj— J«/<nOo« o/ihe par<i «— of 
dijJtfenitt-^Contrait Act {JX of 1S72), t, C7, 

There Is do aathority for tho prop<nillon that, becaose under the teinis oI R 
contract an obligation to pay or recciro differences may aiiso on the happening 
of a particular event, tho contract is void os a wager If that event does not 
happen. Sneb a result would be iucousistcnt with the principle underlying 
Bcction 07 of the Contract Act. 

This was a suit for damages for brcacli of contract. Tho 
plaintiffs alleged that by ccitam contracts entered into on 26th 
and 27th October 190S, tho defendant agreed to purchase from 
the plaintiffs 800 tons of Rangoon rice, delivery to be taken of 
400 tons between 22nd February and 7th March 1900, and of 
the remaining 400 tons between 2Srd March and 6th April 1909. 
On tho due dates delivery orders were for\varcled to tho 
defendant, but tho latter refused to tako delivery. As a result 
the plaintiffs sold the rice by auction and an a^regate loss of 
Rs. 12,605-6-9 was sustained. The plaintiffs now claimed this 
sum as damages. 


• Ojiginul Sait Ko» 3S6 of 1909, 
Appeal Xo. 23 of 1009t 
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1910 , 
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KAaBM>4,- 

MIAKKAR 

T. 

irATlIXTR-V* 

DAS. 


Tlie defendant in his written statement admitted the contracts, 
but alleged that they were by way of wagering on the fluctuation 
of the market prices, and that payment of difibrences only was 
contemplated by the parties, there being no intention to give or 
take delivery. Ho further contended that even if the contracts 
were genuine, the plaintiffs had committed a breach by not 
sending the deliveiy orders in time according to the practice and 
usage of the market. 

The chief issue raised was whether the contracts W’ere by w'ay 
of wagering or not. 


The following was the judgment of Mr. Justice Beaman in the 
Court below s — 

This is a suit to recover on certain forward contracts for the 
purchase of rice, the due dates of which were the Fagun and 
Chaitar Vaidas of 1965 corresponding with February-Uarch, 
and ilarch'April 1909, The plaintiff’s contention is that 
the defendant refused to take delivery ns the market had gone 
against him ; consequently the plaintifT sold the goods at liis 
risk and on his account; and now claims the difference between 
the contract and the market rate. A preliminary difficulty was 
settled by plaintiff consenting to accept certain rates as the 
measure of damages What w*as realised at the sales and whether 
or not the sales were iotnl fide and properly conducted becomes 
of no further consequence. 

The defence is two fold : (1) General, that the contracts were 
wagering contracts. (2) That in respect of the contracts for the 
Fagun Vnida the plaintiff' wus in fault for not giving the 
defendant the delivcrj' orders in time. Under the rules of the 
llicc Mcrchauts Association tlw plaintiff was bound to do this 
befoi"o *1 r.^i. on a cettaju day, whereas in fact lie did not do so 
till about fifteen minutes later. The latter defence is inconsistent 
with the former; For it implies that the contracts wore genuine. 
That defence could not be available to the defendant, if his 
principal defence is true that under other rules of the said 
Association tlio contracts were plainly wagering contracts, and 
were known and intended to bo so, on both sides. However, I 
do not ray that the defciidtuit is not entitled to make an 
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nllcrnative c:\'c of tliW kind. I merely point out iltat tldng so, 
weakens his jwsition In his main defence. For amongst other 
criteria of nhat is and what is not a wngcfing contract the 
conduct of the parlies is not Iho least imporUnt. I intimated to 
the defendant that I did not think there was anything in his 
second line of defence. Tins was after hearing the evidence 
upon it. Considering his general defcnco and all the circum- 
slanccs of the cis", I think, no Court would favour a contention 
of t!iis kind wluclj is purely technical. And heing ns it is in 
doubt, to pat it mo«l fivourably to the defendant, the Court 
would not h' to^ nnvious to serulinize the lapse of a tninute or 
two, while it would bo ready to doubt the accuracy of the 
defendant’s clock (oven assuming his evidence lo bo more 
trustworthy on this point than it is) and loan in favour of the 
evidence for tljo phiintitf which is at least as good and proves 
that the tender of delivery orders was well within tlie prejcribcd 
time. It the defendant Ijad boon an honest dealer, if the contracts 
were genuine (it docs not follow that tlioy were not b^causo 
the defendant was a dislionest dealer) I do not think tlmt 
he, the dofeudaut, would have nxisjd a technical dcfonco of tliis 
kind at all, hinging as It docs on a variation in time of a few 
minutes only, the lapse cf which could not really liavo injured 
him in any way. Some ‘such considerations I intimated, as I 
have said, to defendant's learned counsel who, in deferonco to the 
Court's view, did not further press this point. I may add that 
on Ihe evidence as it stands I should have had no hesitation in 
finding that the delivery orders were tendered in time, and, 
therefore, as u matter of fact, this defence failed. 

Tlie general defence splits into two parts. 

First, it is contended tlmt as Ihoso contracts were made under 
the rules of the Rico Mcrcliauts A-^sochlion, and ns some of 
those rules at any r.Uc have all the appearance of having hecn 
framed to permit and cncour.igo wagering contracts, any contract 
admittedly made under them must be deemed to be nfiected with 
this taint, as possibly refcrnhle in certain circumstances to the 
rules which appear to rceognizo mere wagers. 
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Second, ifc is contended that whether or no any and all con- 
tracts made under those rules are wagering contracts, theso 
contracts certainly were and that to the knowledge and within 
the intention of both parties. 

The case of Chapsey r. Gill and Co.^^\ which was decided by a 
Bench of this Higli Court, certainly appears to lend some colour 
to the first contention. With all humility I confess that 1 am 
unable to follow the reasoning of the learned Judges in that case. 
It was decided under the rules of the Cotton Association. One 
of those rules provided that on tho happening of certain events 
contracts wore to be settled in a particular way. In the case 
before it those events had happened and consequently tlio 
questions in issue between the parties fell to bo decided under 
that particular rule. The Icurnod Judges thought that tho rule 
contemplated wagering, and so refused to give cflect to ifc. 
Doubtless that decision is capable of some such extension ns the 
defendant now wishes to give it. But I do not feel that this is 
necessarily so, or that in dcaUng with other contracts made under 
a different set of rules I am bound to accept as binding what is 
after nil only an inferential extension of a moro or less conjectured 
principle. If the defendant’s contention on this point is sound, 
then every contract made under the rules of tlie Rico Merchants 
Association would be a wagering contract, because, In certain 
circumstances, any one of them might be settled under one or 
other of those rules which have, to say no more, a suspicious 
appearance of having been framed to permit of wagering. But 
it cannot be doubted that an immense volume of genuine trade 
is carried on under those rules, and such n decision, as I am now 
asked to give, would prove disastrous to the whole rice business 
of this city. 

What is a wagering contract is a question which is constantly 
coining before tho Courts. It may thorefore bo worth wliilo 
to resume the leading authorities very briefly, and extract from 
them, if possible, a principle capable of universal practical 
application. 
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Tho foundation of out decisions vros laid in Uio two English 
eases; In re Gxete^) and Unttertal Sioeh IjXehantje ltd. v, 
StneJtan^K In this Court wc Imvc Ted \\ Lahhmidat'^^\ in which 
Farran, '.J., hid down a rule, since much commented on, that n 
contract is n wagering contract onl 3 » where it was the intention 
of both patties nndcr no circumstances either to take or «ivo 
delivery to or from each oilier. 

Then followed Motilal v. Gon>idram^*\ in which Batchelor, J., 
doubled whether the rule laid down by Farran, J., w'as not perhaps 
too broadlj* expressed, and added observations upon the manner 
in which Courts were to deal with questions of this kind. This 
was followed again by Davar, J., in substantially’ the same terms, in 
JlttmtilJirai v. ^^arotatndatt^^K Universal Stoeh Exchange v, 
appears to be an exception to the rule which now finds 
general favour, for there possibilities implied in tho form of the 
contract appear to have been allowed to override a strict determi- 
nation of the real intention of the parties, and therefore of the 
real nature of tho transaction, Tlie reason of decision in lorgel 
V. QsWgng^ is simple. The appellant there was held to be the 
respondent’s agent | although the respondent might have gained 
or lost, as the shares he was dealing in rose or fell, the appellant 
would not. He was to be remunerated by a fixed commission, 
and, therefore, in the opinion of their Lordships of tho Appeal 
Court, there was no wager between the parlies to that suit. ' It 
might be doubted 'whether assuming that the respondent had 
been gambling with third parties, and the appellant knew it, the 
appellant could have succeeded under the terms of Bombay Act 
III of 1805. 

Speaking broadly, however, the authorities appear to me to 
create no difficulty. I think that the dictum of Farran, J subjected 
to rigorous analysis, will be found to be perfectly correct. I 
believe that before a Court can hold a contract, on the face of it 
genuine, or at any rate not clearly wagering as the contract' in 
hire Gicee^'-'^ was, to be a wagering contract,' the Court must 
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be satisfied that Iho intention of the parties’ was inuo circum- 
stances either to give or take delivery. 

But this intention is not to bo confounded ndth capacity. A 
party may be able to fulfil a contract and yet havo no intention 
vrhatever of doing so. I am not to be understood os in any vray 
dissenting from the jndgments of Batchelor, and Davar, J. 
Rather I may say that in my opinion both these judgments contain 
an admirable exposition of Ibd processes by which a Court has to 
arrive at the true intention of the parties, while both of those 
learned Judges appear to mo to say, in no uncertain tones, that it 
is the intention of the parties and that alone that is to he ascertain- 
ed and made the decisive factor. But I think that although these 
judgments are uncxceptionaUc as far as they go, they leave a 
point, or possibly more than one point, in some uncertainty. 
Whore both parties arc wagering and that can bo clearly ascer- 
tained, no difficulty is likely to be met. About the best way of 
ascertaining whether both parties were wagering, notwithstanding 
the form in which they have embodied their contracts, there can 
again bo little or no difiiculty. But there is a class of cases and a 
common class of cases, which docs not seem to have attracted the 
attention of the learned Judges who havo so far dealt in this 
Court with the general question. 

1 mean cases in which one parly A may be doing a large lond 
fide business, while the other party B may he a pure gambler, 
and doing no legitimate business at all. The form of the contract 
may be perfectly proper. A may be ready and able to fulBl his 
part of the contract. "Vet I conceive that if B is really gambling 
and if A knows that ho is gambling, whatever is to be said of the 
character of the rest of A’s business, in his contracts with B he 
would be gambling as much ns B. Surely he w’ould fall within 
the provisions of Bombay Act III of 1865, 

And these arc precisely the cases which give rise to the most 
serious difficulty. It is no answer to B's contention that the con- 
tract was a wager, for A to say I had the goods and could have 
fulfilled my contract, or, I had the money and could have 
taken delivery of the goods from you. That is not really the 
question at all. Bor coining back to Farran, J's rule, we shalj 
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Imvc to dccMc wlitihcr, in till llic circumstances of tho 
particular case, A intended to give or take delivery of tho goods 
covered by that ])artieulnr contract. And the broad universal priu- 
ciplo will then require rc*stalcmcnt in a slightly enlarged 
fomi. If A usually an houesl dealer knew tliat B was a pure 
gambler, then any conlractwhich he made with B withthatknow- 
ledge would bo a contract in furtherance of wagering and would 
fall within the scope of Bombay Act III of 1805, wdiilc it would 
likewise follow, that waiving that consideration, A could not 
strictly be said to have * intended'” to give ot tako delivery to 
or from B. Brought into the region of every day practice, this 
principle would, I expect, cover a great many transactions which 
arc entered into not only in rice but other groat staples in this 
city. I suspect that there arc many large dealers doing genuine 
buiiucss, who arc not averse from giving clients an occasional 
gamble. And thus in each ease it becomes a pure question of 
fact. 

What was tlic nature of the particular contract impugned 1 No 
more than tliis can be extracted from the eases. Reduced to Ibnir 
simplest terms llicy all cinphasizo one thing and one thing only. 
The Court must look bciicafit the surface and find out, if it can, 
what avas in reality tho true nature of the contract. 

If, for example, we find A, a dealer in rice on a large scale, 
entering into forward contracts with B, a bootmaker who has 
no trade in rice at all, nor any means of dealing >Yith lico in 
large quantities j if we find that such contracts have been loade 
.over and over again, embracing goods worth lacs of rupees j -but 
invariably settled by the payment of differences on duo date, then 
I apprehend that notwithstanding tho surface propriety of (he 
formal contracts, notwithstanding A*s appeals to his great 
legitimate business, and his assertions that for his part he was 
always in a position to fulfil his contracts; the Court would hold 
that Q 3 between him and B, the wholh series were pure wagers. 

And that is in effect the case on -which the defendant relies 
here. Docs he substantiate it 7 It seems almost superfluous, to 
observe that A would start with every presumption in his favour. 
A lo/td fuh dealer oa a large scale could only be affected with the 


Cl 


1010. 


Josni 

'TtAltolDA* 

RUAjnciU 

p. 

Mathura* 

I’A!. 


526 


THE IKDIAN law IlEt>ORTS. [VOL. XXX17. 


1910. 


Josni 

V. 

ilATU0r.A- 

1>AS* 


particular knowledge which w«u1(I except certain contracts with a 
certain individual from the ordinary category of the bulk of his 
contracts, by sliowing that he had had a series of dealings with 
that person of such a character that he must have known all 
about the man himself, and the kind of contract he was in the 
habit of making. In this case the defendant cannot tope to 
establish his ease in that way because there was no long course 
of previous dealings, nor were the parties known to each otiicr. 
Possibly the plaintifl’ might have known, as one man in the bazaar 
knows of another, that the defendant was partner in an iron 
business. But it would not necessarily follow from that that ho 
might not have resolved to launch out into rice dealing with 
honest trade intentions. Therefore the defendant has fallen 
hack rather on the line of attacking the plaintiff’s business • and 
endeavouring to show that it was chieffy a gambling business. 
Now the plaintiff was doing a very substantial business in 
various commodities. Ho had a strong financial hacking. True 
he dealt largely in rice too and seems to have bad but ’poor 
godowQ accommodation for the quantities of rice he bought and 
sold. The duration of his business was short, the firm is now 
dissolved, and appears to have existed for only three or four 
years. The maximum of rice shown to have come during any 
one year into the plaintiff’s actual possession is ont of all propor- 
tion to the extent of his dealings in rice. And from all this the 
inference is drawn that the plaintiff’ was himself not a loud jide 
dealer but merely a gambler in differences. Over ami above 
this the defendant strongly relies upon a statement made by tlie 
broker who negotiated these contracts. He swears that he told 
the plaintiff" that the defendant only meant to pay or receive 
differences. If that were true there would bo an end of the case. 
The plaintiff swears that he was cot told anything of the kind 
and the broker himself goes on to say that he regarded these as 
perfectly genuine contracts. He stoutly repudiates the imputa- 
tion that he negotiates any warring contracts. Naturally he 
would. 

I do not, however, think I ought to rely on that unsupported 
statement by the broker. Setting that on one side the Court has 
to be guided by sUch facts as arc made clear by the evidence. 
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1-lrsl, I am unable to linJ in any part of it siifilcicnt support 
for Ibcdcfcndanl’s allegation that the plaintiff’s whole business 
WM ebam and wagering. On the conlrarj* it appears to have been 
a good solid budocss with plenty of money to back it. If that 
were 20 , and part of it at least consisted in buying and selling 
rice forward, the onus would Ho very heavily indeed on the 
defendant to show that these particular contracts with him were 
made to the plaintiff’s knowledge for no other purpose than wager- 
ing on differences. AVhat is his otrn conduct ? He begins by 
meeting the plaintiff’s claim with an assertion that he was only 
an intermediarT,* to the plaintitPs knowledge. He has abandoned 
Ihil contention. Hal the fact that he began by making it, loses 
none of its significance. If we read all his early correspondence,’ 
carried on through Hr. Shat, we shall see at once that it is 
utterly inconsistent with bis present cose. The fonndation of nil 
of it is that the contracts were perfectly genuine. Ho tries to 
explain that away now by saying that this is part of the usual 
practice, designed to throw dust in the Conrl’s eyes should either 
party snbscqacntly wish to sue. First, I do not believe that for 
a moment. Next, if I did, I should be strongly disposed to allow 
the attempt to succeed. It is asking a good deal of a Court of 
equity to come before it with a plea of this kind, and then bolster 
it up by confessing that everything was done during the earlier 
stages of the dispute to put a fraud upon the Court. People who 
indulge in that sort of knavery arc not eotUled to much consider- 
ation, and have themselves to thank if the results turn ont con- 
trary to their expectations. Then as to the argument that 
whether the plaintiff was a 6oad Jtde dealer or not he must have 
known that the defendant was not, what evidence is there to 
support it! The defendant has told his story. He relies 
strongly on being an iron merchant, and virtually asks whether 
any man in his senses would beHeve that a partner in an iron 
business would launch out suddenly into rice business. He 
points to the fact that he had no godowns for rice, that he never 
took delivery or could have taken delivery, and insists that the 
plainlifc knew all this perfectly well, and therefore when he 
made these contracts also knew that they were wagering con- 
tracts; and that the intention of both parlies to them wusto 
settle by payment of difference?. 
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Now I haVc baM Ihat there \va$ no long previous course oE 
dealings between the plaintiS and the defendant in rice, which 
might have affected the plaintiff with knowledge of the defend- 
ant's real intentions in entering into sncli contrdets’. ' Had there 
been, the ease might have been vciy different. Evidence has 
been laid before the Court of how these forward contracts arc made 
in the bazaar. It is only when the contract is on the point of 
completion that the parties* names* are disclosed to each other. 
Then if one of them distrusts the other, the contract is broken off. 
Here the plaintiff says he asked who the dafendant was and was 
told that he was a sound man. There is really little risk in 
making forward contracts of the kind ; no risk over and above 
the fluctuations of the market. It does not appear to me that 
plaintiff did anything unusual in accepting the broker's recora* 
mendations and making the contracts. Ftirtlicr, there is a good 
deal of evidence to show that the defendant hos'bcen speculating 
in rice for a year or two. In one instance at least ho' appears to 
lavo adopted precisely the same course against one of his vendees 
who refused to take delivery, ns the plaintiff, did in this casQ- 
against him. That is to say, ho sold the actual goods at the risk 
an ^ on the responsibility of the man who bad refused to take 
delivery. All this looks like real business. Of course the defend- 
ant explains it away now by saying that ' every one of those 
contracts was merely tor difletences, and that selling the goods 
rcaiiy made no material change in the nature of the ' dealing 
between him and bis vendee. He says that he did hot get the 
price the goods realized, that this in fact, like his early letters to 
the plaintiff, was all part of the common practice designed to put 
a cloak of reality about these unsubstantial transactions. But at 
any rate, supposing the plaintiff had any knowledge at all of the 
defendant, this is the kind qE knpwledge 'ho would have had. 

He would have known that the defendant, like! hundreds of 
others, was a speculator in Tice and had been ao for some time. 

He would have known that the defendant had gone through the 
usual regular business proceedings when one of his vendees 
refused to take delivery.’ Why was ho to infer from all this 
vo^e bazaar knowledge that the 'deEendant was a pure gambler ? 

Ife ia to be observed that the witnesses called ■ for the plaintiff 
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Bwcar that in many instances t!ic Refendant did in fact take and 
give delivery just as any other loud fide dealer in rice ^vould 
have done. Tlie defendant seeks to meet this by arguing that in 
no ease did he x*cally toko or give more than delivery orders. 
^»ovr, this may he a device in use among gamblers to evade the 
law. But, on the face of it, it is n regular business method and 
ns cficctivc os taking the goods away and putting them in your 
own godown. The truth is that if people want to gamble in this 
covert way and, in order to make the gamble appear a real trans- 
action, wrap it up in all the formalities of a real transaction, it 
becomes virtually impossible for a Court to say that it is not what 
it appears to be. A Court may go on ^'probing into the sur- 
rounding circumstances’* for ever, and bo little or none the wiser. 
Certainly were there a long course of previous transactions be- 
tween the parties, every one of which had been settled by paying 
difierenccs, and had the parties been well known to each other 
(as in the case I began by supposing, where one of them is, say, 
a boot-maker) then there would be a good solid ground for infer- 
ring the real ixatutc of their speculations, and the true intcnlion 
of both of them. But where they arc hardly known , to each 
other at all, where both arc in the open market, and both have 
been speculating for about tho samo time in rice, how is one, who 
has perfectly honest intentions, to know that tho other has not? 

I confess that I do not sco any test which could be applied in tho 
sure confidence that it would discloso the truth. 

For, unfortunately, whether transactions of the kind now in 
dispute are genuine or wagering,, it appears to me that parties 
can with moderate caro so conceal tho real nature of tho trans- 
action that it would become impossible for the Court to say 
positively what that was. Assume that these were genuine 
transactions. Tho procedure would have been exactly what it 
admittedly was. Assume that they were wagering and for all 
I can see the procedure again would have been admittedly what 
it ivas, at any rate up to the point of tendering the delivery 
orders. And there is absolutely nothing by way of a history of 
previous relations, or deducible from tho trade status of either 
party, which will yield any satisfactory test. 

While I permit myself to say so niucli, as having a bearing on 
all cases of the kind, I do not feel any doubt in my mind upon 
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_ the actual case. ‘ I have no doubt at all that the defendant was a 

JosHt gambler, and that he never meant to do more than pay and 

BBASKAB* ^‘eceive difference'^. Unfortunately that is also an incident (qua* 

MAinm- necessary for theoretical purposes the '' intention to do 

v\s, no more than pay or receive differences'', by adding '^ordi- 
narily") of a good deal of legitimate trade. Hundreds of con- 
tracts for covet in the markets of Bombay and JlanchesteT re- 
spectively are, I suspect, made without any very definite intention 
of taking actual delivery, and arc settled by paying differences. 
Yet unless this were done business in such commodities as cotton 
could hardly go on. But there is of course a real distinction, 
though rather an elusive one, between real and unreal trans- 
actions of this kind, And I need not go further into that. It is 
enough to repeat that I have no doubt that in these rice specula- 
tions, the defendant meant to gamble and nothing else. Bat I 
am equally sure that in a large part at any rate of his rice 
business the plaintiff was doing honest trade. He has admitted 
that about half the total of his rice deals were settled by paying 
differences. But that is not necessarily inconsistent, as far as 
1 can aeo, with genuine business. As to the rest there was actual 
buying and selling, real solid business. And I am clear that 
there is nothing whatever in the transactions now laid before the 
Court, or in the evidence given to colour them one way or the 
other, which would justify this Court in holding that they were 
•wagering contracts within the intention of both parties or within 
the intention of one, and to the knowledge of the other. That 
I apprehend to be the right w'ay of stating the principle upon 
which every decision of this kind roust turn. Both parties may 
intend to wager • or one party may intend to wager, and the 
other party may know that that is his sole intention and know- 
ing it enter into the contract. Where the facts found warrant 
the Court in adopting either of those statements of fact, then the 
contract is a wager under the law of this Presidency. Bub where 
only one party intends to wager, and the other neither intends 
himself to wager, nor knows that it is the solo intention of the 
former, then the contract is not n wagering contract from the 
point of view of the latter, and ho has a right of action on it. 

I do not think that any case in which the issue is raised could 
bo clearer than this case is against the defendant. For that 
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rcafou I have not gono more ramutcly into the cvidouco. When 
tbc poiuls tobcdclcrraiiicd on the evidence ate obscure, I usually 
analyse it cxbausti\cly. Ihavcuot thought it necessary to do 
so in Ibis ease because it speabs for it-clf, and, in view of the 
brief filatement of principles I have attempted, can leave no doubt 
at ell vrliich way the decision of the Court must be. 

I find for the plaintiff. The measure of damages has been 
agreed upon by the parties, When the sum has been ascertained 
by applying it, the decree will be for that amount with nil costs 
upon the defendant. 

Tito defendant appealed. 

/nvfrarifir, with Joirjjdri and Jinnahf foftbo appellant : — 

Any contract made under the rules of the Rico ilercbauls 
Association must bo deemed to be affected with the taint of 
wagering. Rules 17 and 27 are much wider tlian tUo rule 
discussed iu C/.apicy v. Gill and yet contracts under that 

riilo were held to bo void. The statement by the learned Judge 
in the Court below that a decision that contracts under the Rico 
Merchants Association roles were void would have a disastrous 
effect on an immcfise volume of genuino trado carried on under 
these rules, is not supported by ovidcuco. Nor is it in any event 
a legal consideration. The contracts in this case were certainly 
by way of wagering, inasmuch as it was knoivn totho plaintiffs 
that the defendant was a gambler and would only pay differences. 
Tho evidence showed that be was an iron merchant and bad no 
godowns for rice; and the plaintiffs' clerk knew this. Tho 
plaintiffs* moonim did not deny that previous contracts between 
the parties had been settled by payment of differences. Further 
there is evidence to show that the plaintiffs were tbcmselvos 
speculators. Certain transactions appeared in their books, in 
which delivery was optional,— a fact which brings them within 
In re 

It is the true character of the contract that must bo looked at 
and not its outward appearance. See Universal Stock Exchange, 
E(d. V, Strachnn^''^. 
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CotinBcl nisi ci e<l Konp Yes Lose Sf Co. v. loxrjee Kanjc 
Tod V. LiiHmiht^\ MottUl v. Gt/vi.ui>-am^^\ and Ihrmukhrui v« 
N.iioUv'uotS^^. 

Shaiipman (Adv’ocatc General) u-ith RoWrlsjn, for the respond* 
cuts:— 

The defence i-* dldinupst. Tho correspondence shows that the 
contracts were genuine. Rule 1« does not say all that tho 
apptdlant contends. 

With regird tiCh>fpaeg v. Gi'l CvS^^ an e'xten-'ion of tho 
deciaion in th»t case would W iuconsistent with .section u7 of 
the Contract Act. 

Inver.irify ivp'ied. 

Scorr, C. J, Two points have heen orgod by the appoHaiit 
in this anpf.alj (1) t »ifc nccordmg to tho rule, of thcBnnbiy 
liieo Mprehau's Ass"C ation subject to wl.ieh tho coirracts >Ur'd 
on were m »do both pavties were to pay or receive dlfl' rences 
and that ih'-refurrt the contracts ivcro void us wagers; (") that 
having regard to all iho ci cumstances of tho ca'O it nhould have 
been found as a fact that 'neither party intended that delivery 
should be taken 

In sujip.irt of tho 1st point relhinco is phiced upon Ru’e 17 of 
the Rice A^sudadon Rules. That rulo obliges t lo buyer to 
acc' pt a duUvvry order if tendered up to 4 jmi. on tho Ctli day 
befoie the Vaida and provirles tint on tlir* 8yhBr*s f.dlure .to 
make such d-livery, the coniinct 'hall be set led hy payment of 
the difference between the contract rite aud tJie due date rate 
fixed ly t!.e As-ociation. 

‘Whether if the sellir fai’oil to give the dt*Iiv’ery ord-r in tirao 
the conditions imposed by the roles would luako the contract a 
Nviiger is one svliith wo iiro not called upon to decide for it is 
found as a fact in the lower Court and not now disputml that all 
the del very orders were tendered by tho p) dn iffs in time Tho 
fac s are therefore entirely dUsiiuilar to those in Ch •ps^’y v. 
Gill t5* upon which the argument of the appellant is based. 

U) (1901) 29 Col. ICl. (3J (iroi) so Doui 69. 

p; (lol2) IG liom ii'\ (« (1907) 9 U It. 12C. 

(®) (1005) 7 Jloto. L. B. £05. 
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Thera Is m nuthorUy for the proposition that because under 
tho terms of n contract an nlillgalinn to p.av or n-ccivo d ffert-nces 
may nrUo on tho lmi»petiin" of a particular rveut the ennirnct Is 
Void as a svager if that rvcul doD>< not Imppen, Sucharisult 
Would 1)0 Ituonsistont with tho principle underlying s ction 57 
ot the Conlnict Ad. 

As regirds tho 2nd point, It Is a pare que^tr-n of fact which 
has bc< n lulcqiutol^* dealt with by tho Icarnr-d .lu'Igc, We seo 
no rcaKon to jlifTfr from tho conctu^Oii at whieli he has arrived, 
We therefore dlauiiss tho appeal with costs. 

Appeal dttmin d* 

Allomers for tho appellant-* : M«-ssrs. JHralal Sp Co. 

Attorneys for the respoadcuts : iltss.s. J. R. Tatel ^ Cc. 
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If Ibc petitioiioK can Eatbfy Ibe Court tliat tlio Company onap;cnoral 
pctcsal of its balance Bhcct cannot pay Sts debts, in other vrord'i, that its 
osacIsaYOpotsnfReienttosRtipfyjtsliabilUicp, tliat will enable the Court to 
order its winding np. 

If an arrangcinont can he arrired at between the Company and its creditors, 
itwould bo dcsirablo that an attempt should ho made to give eficcctolhat 

aTX-angcincnt Bnt any eebeme or ptoposal by the Company 

to keep itself alloat c.-tunot bccliscoe«cd with any chance of sncccea unless 
the niniliiig up order is made. Ills only after the winding up order is 
made that a thi’co-fomlha majority of iho creditors is able to bind the 
jniiiQvUy. Otherwise anyone creditor cati come in and upset any avrangc- 
lucut wliich has appeared satisfactory to the rest of his co-creditors. 

On 2n(] September 1909 a petition for tho tvindin" up of 
the Bombay Cotton HJanufacturing Company was filed by one 
llatilol Kavsondns, a creditor of the Company to tlie extent of 
Rs. 6,600 lent on fixed deposit aoiount and repayable in April 
1910. A provisional liquidator was appointed on 4th September. 
Further petitions were filed by two other creditors on the 
7th and bth September respectively; and on 9th September 
by an order oE Maclcod, J., all three petitions were consolidated. 

The various allegations wade by tho petitioners os to the 
insolvent condition of the Company and the mis-managemont 
by tho Directors were strenuoasly denied by two of the Directors 
on behalf of the Company, who further eoutended that the 
petitioners were not in the position of creditors entitled 'to 
present such a petition, in that their debts were not immediately 
payable. 


Before the matter came on for hearing certain other creditors 
proposed a scheme of arrangement w’ith the view of preventing 
liquidation and the consequent loss of credit. Tho terms of this 
fithemo were subsequently modified and agreed upon at a meeting 
of creditors held on 23rd September. The petitioners, however, 
oubnntted that such an arrangement could nob be sanctioned bj’ 
Ibc Court until a formal order for tvindiug up had been made. 
Sclahcad appeared for the 1st petitioner, Katilal Karsondas, 
Jinnah appeared for the 2nd and 3rd petitioners. 

Ta'Uhah appeared for other creditois. 

S(ran;j)Mnf Advocate General, appeared for tho Company. 


vou SXXIV.J DOMBAY SEniXS. 

Macuop, J.;-—Tlircc petitions have been filed for ^vindlu" up 
the Botn!<ny Cotlou Slnmifacttirine Company, The fiiit is by 
Ratilal Knrsondas, a creditor for Its. 0,500 in respect of tJu-ee 
deposit tcccipls, the fcccona by Baja Bahadur Sliivlal Motilal, 
n-ho is a creditor to tlio extent of three lakhs, ono lakh of which 
is secured by n charge on certain liquid assets of the Company, 
and the third is by Ilnju Babnji, who alleges that ho Ijos a claim 
of abfuil Ks. 50,000 in respect of monies due to In’m for tlic 
erection of n weaving shed for the Mill. 

Tlie chief allegation on which Iho piaycr for winding up the 
Company in all thtse three petitions Is based is, that the Company 
is Unahic to pay its debts. Tlicre arc other allegntjons made 
regarding the mauogcmcnt of the Company to the effect that the 
affairs of the Company have been grossly mis»inanaged by 
the DirccloRs. 

The Company oppose these petitions and a large number 
of creditors have also appeared who arc desirous that their in- 
tercsts should be secured by some means or other, either by a 
winding up order being made, or by some directions of the 
Court being given. A number of sharcdioldcrs have also appeared 
and they arc anxious that their interests should be protected. 

The grounds on which the Company oppose llio petitions fall 
under two heads. In the first place they take certain technical 
points. It is contended that the petitionore are not creditors who 
arc entitled to petition under section 131 of the Indian Companies 
Act. The ground for this contention seems to be, that a creditor 
must he a pci'son to whom a debt is now due and who can 
demand immedinto payment from the Company before he can 
petition. That contention seems to be based on the definition 
of “ debt in section 1 80. But the definition of debt is quite 
distinct from the meaning of the word ‘‘creditor*'. A creditor is 
a person to whom money is owed by the Company. Whether 
he can claim immediate payment of that debt or whether his 
right to demand payment is deferred by his agreement with 
the Company to a future time, ho still remains a creditor. 
Otherwise this coatention would lead to this absurdilyj aa 1 have 
uUeady observed, on an interlocutory application in these 
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fitction in tlic fr.m-* wny n'^ tlia rnglinii Ctmrta linve conatnieil tlie 
corro p S'lct'on in ihc English Act, nltlnnigh t le wortis 

** fur Hn 3 Mitli. r reason nf u iiko nitnro** arc limited in that 
Si’Ctiori. Hiiwcvit, I am c'earl^’ of opinion that if the petitioners 
con 'Tili'r}' tlic Court that the Company on agcneial perusal of 
its lialancu 'heel cannot pin* its delits, in otiicr words, tint its 
ass. IS are not snilijicnt to satis y its liahilitics, that will cnabio 
tlic Court to of'ier its winding op. Too last b.dai.cc sheet, 
STliieh has b-.-cn put before the Court, conta'ns tlio last au iited 
ccc 'Unts up to tbu oOtb Jtiuo IbO-l. Tnoso necounts were not 
nitdited iliilil six iiionlhs Inter, ami. ibereforc, 1 limo not got full 
details of the present poiitian of the COin|inn>*. But it is tidmit- 
to i tlial tile Co iipany is now n creditor of tlio Tricumilas Mills 
1 1 tlio extent of iicnrly lliineun laklis, nod a veiy largo amount 
of that iiiitst have been lent to the rticumdna Mills sinco iho 
aotli June 100, ■<. Tne ainmints lor whicli ncc-planees have been 
g'ven wore nii tb it date n.-arly Its. 21,01,000 nod tlieym psihavo 
increased since that date. Now tho loin t. the Tricniiidas .Mills 
was an net not contornplated and not empowered by tlio 
Muino-antlum of Association, and altboogb the share-holders 


appear ill H'S to bavo oinpoivetcd the Directors to lend the 
funds of the Comp my to other Companies there can bo no doubt 
that the r.-aolution of the sharo-boldcrs was n'tw vira, and that 
f .r elei on rears, not only tlin funds of the 0 mpany, but tho 
money wbieh nns borroweil from tho poWic for the working of 

the Coinpiny. have gone into the pocket, of tho Agents of tho 

Tric'iindas Mills. That amount of thirteen lakhs must now bo 
taken as n very doubtful a-set. Tho Company in trying to 
es-nblisb their -solvcnoy have estimated it at 3 lakhs, but I 
should cansidcr tli it an over vnlualion. However that may bo, 
tho remaining assets, which they entered in thoir alBiloiils with 
thoir estimated lalne, will noton close rerniny bo.ir tho va'uo 
whio’i has been put upon thorn by tlio Compan}-. They Iiave 
valued' tlio macliinery, ss it a|ipeara on iho assets aido of the 
balahco Slieet, at cost price without .ledneting tho do|.recmt.nn - 

to the extent of nearly live lakhs which apiwars on the mdo of 

li .hilities. Other asset- are s icb tint they are not available for 
tho paj ment of tho Company’s debts. . They ore merely ava.Iuble 
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for tho working of tho ilille ; so that if tho Company endeavour- 
ed with these assets to satisfy the debts of tbc creditors it w’ould 
lind it impossiblo to continue working the Mill. Now, it is no 
doubt the practice for Mill Companies in Bombay in order to 
work their Mills to borrow money for working capital, but such 
borrowings should not exceed what is actually retjuired for work- 
ing purposes and should not exceed to any great extent under 
careful managemeut the liquid asset®, such as cotton, coal, stores, 
etc. Tho Company’s credit depends on this rule being observed. 
But it is clear that the borrowing of this Company has been 
quite out of proportion to what was required for the working of 
the Mill ; and also to tho paid up capital. With tbc small amount 
of lid. 7^ lakhs paid up capital the debts of the Compan^'^ have 
amounted to .something over Bs. 25 lakhs. For tho present the 
Company’s cicdit has gone. 


If thr*3c petitions were dismissed, it is quite clear that the 
Company would not be able to pay its liabilities as they became 
due. Tho only result would be that tbc first person who 
obtained a decree against tho Company (and I have only recently 
passed a decree for Its. 50,000 against it) would proceed in 
execution of his decree. It appear^, certain that if I dismissed 
these petitions there would bo other petitions filed imuiediatoly 
afterwards. 


I ora quite convinced on tho aiSdavits before mo that the Com- 
pany is not in a position to pay its debts, and, therefore, it is 
desirable that a winding up order should bo made. At tho same 
time, there is uo doubt that if an arrangement can bo arrived at 
between tho Company and its creditors, it would be desireblo 
that an attempt should be made to give cfiect to that arrangement, 
so that Iho interests of the creditors might bo protected as well 
ns the interests of the share-holders. Already it appears from the 
affidavits that suggestions have been made from some sources, 
which, if they prove effective, would keep tho Company going. 
But any scheme or proposal by the Company to keep itself afloat 
cannot be discussed with any chance of success unless tho winding 
up order is made. It is only after tho winding up order is made 
that a threo-fouvths majority of the creditors is able to bind the 
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minority. Ollicrwise any one creditor can coino in and upset 
any nrrangemont whicli lias appeared satisfactory to the rest of 
his co*creditors. TJicreforo I shall not sanction any proceedings 
in the vrimlirg up order which might in any way prejudice the 
chances of a settlement, and the bringing forward of any scheme 
for carrying on the business of the Company which may be 
acceptable to the creditors. 

The onler, then, will be ; First of all that the Company be 
\YOund up. I propose, then, ns I did in the case of the Triciiradas 
and Lukhmidas Mills to proceed to appoint a Liquidator, 
although I suggest tliat he should be proidsional for a short time. 
What I wonfd suggest is that until tbc I6th October ilr, Sethna 
be appointed ofiicial Liquidator in the same position as he is 
Liquidator of the Lukhmidas Mill. It is necessary that there 
should be a Liquidator for the purposes of arnanging a com- 
promise and scheme of settlement, but there will bo no necessity 
.for the Liquidator to continue after the scheme has been 
sanctioned by the Court, except for the purpose of giving effect 
to the sclicmc. 

The official Liquidator will therefore bo appointed pro- 
visionally. 

I have no objection noiv in the interests of the share-holders to 
direct that nothing should bo done under the order for winding 
up by the Liquidator beyond carrying on the working of the 
Mill until further application is made by tbc Liquidator. 

Liquidator to have powers (5), (d) and (/) in section 144. 

Under section 188 until further order proceedings to bo stayed 
except as to the carrying on of the business of the Company by 
the Liquidator. 

It is advisable that any proposals for settlement should bo 
crystalized as soon os possible, so that the meeting of tlie 
creditors and contributories can be summoned. 

I allow the contributories inspection of the directors’ minute 
books and accounts relating to the loans made by and to the 
Company. 

» 678—4 
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The first Conrt found that tlio claim for r personal docrw ngainsltLo laort* 

gagor WM tlmc^baiiTtl. 

On appeal I'J tbe plamtlfl ho attempted to prove that the claim was within 
time owing lo an intermediate payment bjtho defendant hnt the nppcll.ito 
Court found that the plaintilT failed in Ida attempt and confirmed the decree. 

On Koond appeal by the plaintiff confirming the decree, that the niort* 
p.ngc in 8 uU being of the 3 car 1887 and tho snit of (ho year 1899, the plaintiff’s 
right to a personal decree against tho mortgagor was time-barred, the plaintiff 
liaring failed to show the ground on which osemptton from the law of limi- 
tation was claimed. 

J7c/(f, further that tho plaintiff could not ho allowed at n Isto stage of the 
suit to bring forward for the first time allegations which it was necessary to 
prove in onlcr to show that he was entitled toafutlhet decree against tho 
defendant pcrsonalh*. 

Second appeal from the decision of W. Baker, District Judge 
of Surat, confirming the decree of Chimanlnl Lallubhai, First 
Cla.ss Subordinate Judge. 

On the 18th April 1887 one Ibrahim Jiva passed a mortgage- 
bond to the plaintifT. Subsequently the mortgagor having died 
tho plaintifi, on the I8th April 1899, brought a suit against tho 
mortgagor's nddow as defendant 1 and his children as defend- 
ants 2—4 to recover Rs. Ij999 due under tl>c mortgage. The 
plaintiff claimed to recover the said amount by sale of the 
mortgaged property and tho balance, if any, from the remaining 
non-hypotbecated property of defendant 1 and of the deceased 
mortgagor. The decree was, however, passed against the mort- 
gaged property alone. The amount realized by the sale of the 
mortgaged property being insufficient to satisfy the decree, the 
plainUff applied under section 90 of the Transfer of Property 
Act (IV of 1882) for a further decree against the other pro- 
perty of tho mortgagor. The Subordinate Judge found that 
the claim was time-barred and that the plaintiff was not entitled 
to the further decree prayed for 

The plaintiff appealed to tho District Court urging inter alia 
that the sum of Rs. 200 was paid by the mortgagor to the plaint- 
iff subsequent to the mortgage, therefore, the claim was not 
barred by limitation and that tho plaintiff should have been 
allowed an opportunity of proving the payment of interest as 
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alleged by him. Tiie District' Judge found that the plaintiff 
was not entitled to adduce evidence to prove tlm payment of 
interest and that he was not entitled to a furtlier decree under 
section 90 of the Transfer of Property Act. The appeal was 
therefore dismissed with costs. In his judgment the District 
Judge observed as follows : — 

Section 60 of the Cinl Procedtiro Code provides that if the causo of action 
arose beyond the period ordinarily allowod by any law for inEtitiitio" the etiit, 
the plaint must show the ground upon which exemption from sneh Law is 
chiitned. 

It is argued that the plaint in the original suit satisfies tho requirements of 
section 60. 

The plaint, para 6, says that Ps. 7-8 0 were paid as rent. No date is 
given. It also says 200 were recoivcd bnt as it is not stated on what account 
it was received, the learned Snb-Jndgo holds that it was not a payment under 
the mortgage at all, but on eoroe other account. • , 

IVhat the plaintlfE seeks now to prove is that the payment of 200 as interest 
Was made within G years of the suit. This fact is stated to bo mentioned in 
the original plaint. Dot the plaint merely states that 200 were receded and 
does not givo auy date or the acconnt on which they were paid. Hence it will 
appear that the piosent application contains 2 distinct allegations which ore not 
found in the original plamt, first that 200 was paid within six years of the 
snit and secondly that it was paid as interest. Plaintiff seeks to adduce evi* 
denes to prove these allegations I do not think he can be allotrod to do eo ; it 
is stated that no fresh allegations are made and that he is not going beyond his 
original plaint. It is argued that the fact of his montioniug th’s sum of 200 
in the plaint taken with his request for a remedy against the moitgagor 
personally should lead the Court to presume that this amount was paid within 
tho period of luaitaliou. I do not see how the Court can make such a presump- 
tion when tho plaintiff hirosclf docs not trouble to explain in his plaint how 
tho payment of this sum saves limitation. Even now no date is given of the 
payment and beyond saying that it was within C years plaintiff does not giro 
any information as to when it was paid. Nor is there anything in tho 
application regarding the jiajment being shown in the debtors handwriting. 

In these clrcnmstanccs it seems tome that the present allegations are 
entirely different from these in tho original plaint, when the personal relief 
sought was not based on the facts now alleged. In his deposition in the 
original snit plaintiff did not give the details. It does not appear to me that 
the rulings cited contemplate the proceedings under section 90 of the Transfer 
of Property Act being based on an entirely newcase-and I would therefore 
hold that plaintiff has no right to set up these now allegations and cannot be 
ullfmed to adduce c'idente to proi e them. 
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The plainlifli preferred n second appc.al. 

A’ K. }ffhta for the nppcHant (plaintid’) Our point is that 
both the lower Courts erred in not. allowing us to adduce evi- 
dence to fvhow that our personal rcinedj* against the defendant 
under section 90 of the Tran’ifer of I’roperty Act was not time- 
barred. If section 88 of tbo Act be read in conjunction with 
section DO it becomes clear that there are two distinct decrees 
to be passed— one n substantial decree under section 88 and 
nnolbcr under scclioji OO— on the application of the decree- 
holder in c.ase the not proceeds of any sale under section 69 are 
insuir.cicnt to pay the amount due on the mortgage. The 
(jucstion is whether the personal remedy w'as within time. We 
contend that it was not necessary for us to ask for a personal 
remedy in the plaint or to show that the remedy, if asked for, 
was htill subsisting, as the time for showing that it was not 
time-barred arose when it was found that the net proceeds of 
the sale under section 80 were insudicient. If the net proceeds 
of the sale had been suiDcient lo pay off Iho mortgage-debt, an 
application under section 90 would not have been at all neces- 
sary j MnsoAebZaman A'^aa v. Inayal^ul'lah^^^ and BamiHatlu v, 
Sakharam Lin^u^ support our contention. 

Z. A. Shah for respondents 1, 2 and 4 (defendants 1, 2 and 
4 ) The plaintiff asked for a personal remedy in respect of the 
balance and mentioned the fact of having received Rs. 200 with- 
out givin<» the date of the receipt or the purpose for which that 
amount was received. 

We rely on section 60 of the Civil Procedure Code, The 
plaint merely stated that Rs, 200 were received but it did not 
«how that receipt kept the personal remedy subsisting. The 
lower Courts were therefore justiOed in not allowing the plaintiff 
to adduce fresh evidence to show that tho personal remedy was 
not time-barred : ZamOifar Sakarehand v. Fyafdu Gati^aram^K 

See, Form of Plaint in a suit on mortgage, No. 109, Scb. IV, 
Civil Procedure Code of 1SS2. 

K K, Mehta in reply. 

(0 (1892) 14 All. 513. H ^ 1127. 

(n (lW0)Sirca».241, 


b'. 

1910. 


OuLAlt 

lltrssEix 

SUnAMdD 

AILI 

iBDAniiy] 


TUR INDIAN LAW RRPOUTS. [VOL. XXXIV. 


010. Scott, C. J. :■ — Tho plamtifl'originnlly sued on tlio 18tli April 

uL\jr 189D to recover Rs. 999 duo under a mortgage-deed dated tho 
18tli April 3887. lie claimed to recover tho amount in question 
HAMAii. ijy of fijQ mortgaged property and any balance from tho 
AinMji. remaining non-hypothccatcd property of tho first defendant and 
of tho deceased mortgagor. 

A decree was passed in liis favour against tho mortgaged 
property alone. Tho amount realized by tho sale of tho mort- 
gaged property ^vas insiifliciont to satisfy tho decree bj' Bs. 887 
and tho plaintifl* applied under section 90 of tlio Transfer of 
Property Act for a further decree against tlio other property of 
the mortgagor. 

Tho Sub-Judge found that tho claim U'as time-barred. 

An appeal was tlicn preferred to tho District Court on tho 
ground that a sum of Ra. 200 wm paid by tho mortgagors on 
account of interest on tho mortgage-debt and that therefore tho 
plnintifPs present claim was not barred by limitation and that 
tho plaintiff should have been allowed an opportunity of proving 
tlio payment of interest as alleged by him. 

Tho Acting District Judge framed tho followiug issues 
‘ (1) Whether tho plaintiff is entitled to adduce evidence to 
prove tho payment of interest? 

(2) Whether ho is entitled to a further decree under section 
90 of tho Transfer of Property Act f 
lie decided both tho issues against tho plaintiff. He says 
what tho plaintiff .socks now to prove is that tho payment of 
Rs. 200 us interest wos made within six years of tho suit. This 
fact is staled to bo mentioned in tho original plaint. But tho 
plaint merely states that Rs. 200 wore received and docs not 
give any date or tho account on which they wore paid. Hence 
it will appear that the present application contains tivo distinct 
allegations wliich are not found in tho original plaint, first that 
Rs. 200 was paid within six years of tho suit and secondly that 
it was paid ns interest.” 

Wo arc of opinion that the District Judge came to tho right 
conclusion upon tho facts stated by him. 


\ 
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Section <13 of tho Code of Civil Procoduro of 3832 provides 
tiiat A person entitled to moro than one remedy in respect of 
the fame enu^e of action may’ sue for al! or any of his remedies, 
but if he omits (except witli the leave of tho Court) to sue for 
any of such remedies ho shall not afterwards sue for tho remedy 
so omitted.’’ If therefore he wished to make out a case that ho 
was entitled to a decree against the mortgagor personally or 
against his unhypolhccatcd properly in the event of tho sale- 
proceeds of the mortgaged property being insunicicnt to pay tho 
morfgago*dcbt, he was bound to put forward in his plaint the 
allegations which if established would entitle him to that relief. 
The mortgage being a mortgage of 18th April 3SS7 and the suit 
being a suit of 1899, it is clear that the plaintiffs right to a 
personal decree would bo barred unless ho could allege somo 
ground for exemption from the law of limitation. 

Section 50 of tho Code of 1882 provides that " If the cause of 
action arose beyond the period ordinarily allowed by any law 
for instituting the suit, the plaintiff must show tho ground upon 
which exemption from such law is claimed.” The plaintiff did 
not show any ground for exemption from the law of limitation 

and therefore if the plaintiff is bound by what is stated in his 
plaint ho cannot obtain the relief which he now seeks. In the 
case of Damodar v. the Court said, It is clear from 

the words of section 90 of the Transfer of Property Act that a 

direction of personal payment by the mortgagor should be in a 

supplemental decree to bo passed when tho net proceeds should 
be found to be insufficient. Tho original decree should merely 
have reserved to the plaintifflibcrty to apply for decree under 

section 90/’ This assumes that the plaint indicated that 
debt sued on was legally recoverable at the date of suit. 

This view is supported by tho form of plaint for a mortgage 
suit. No. 109, in the Schedule to tho Code of 1882. which shows 
that thcM should be a prayer in the original plaint for payment 
to the plaintiff of the amount of the deficiency if the sale-proceeds 
should not be sufficient for payment of the full amount. 
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The conclusion, therefore, to whicli we have come is that the 
plaintiff cannot be allowed nt this stage of the suit to bring 
forward for the first time allegations which it is necessary to 
prove in order to show that he is entitled to a further decreo 
against the defendant personally. 

Our attention has been called to the decision in Jtam Daliu v. 
Salharam Ziiigu^^K That was a case In which the plaintiff* in 
his plaint had claimed a personal decree although he hod not at 
the original hearing led evidence to prove a .subsisting personal 
obligation. It does not appear that any question of limitation 
arose which should have been confessed and avoided in the 
plaint. 

We affirm the decision of the lower Court and dismiss the 
appeal with costs. 

J)eeree affirmed. 


0. s. 


It. 


A^PEIiliATE OIVIE. 


Sefare itr. Jttifict Ckaniavarhar and Afr. Justice Knight. 

GOKULSING BHIKARAM PARDEBIII (obioinai PLAiNTirr), ArpEt- 
1910. last, t. KISANSINGH Gobu LAXMANGIRl asd oxuees (oHioisAii 

relriiari; 2S. BxsroSDESTS.* 

Civil Procedure Code{^Act XIV of 1S82), sediont S14,S52, 647— J)cej*ec— 
pyeeution.— Death of fad^menl-dehtor^L^al repretentativcs of the 
Jui7^ment*cZcJtoi' brought on record — Dispute as to property — Legal repre. 
sentativei should put foncard their claim under section S44.—They cannot 
raise the defence in a separate suit for possession bp avction’pv.rchaser— 
Audion-pureJiastr not a stranger. 

C seed M on a money 'tend. M liaring died during the pendency of the 
suit, h$8 widow P. and his hrolher K vere hronght by C on the record as his 
tcprcsentatives. A decree was passed awarding the claim out of the property 
of the deceased. After the passing of the decree hut before it could he 

• Second Appeal Ko. 2-lS of lOOO. 

0) (1909) 11 Boro. L. B. 1127, 
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Ciccutcd loth i: atjJ K dieJ. C then brought on the wcoi-d the defeudnnU us 
the legal rerrcv'ntativc^ of if. The laltor denied that thoy ^erc Wb legal 
rcrrcvnlfltirfa or tint Ihoy Ind any property of ifa which could be lisMe for 
the decree. Tlie Court OTorrnlcd the objectSoue, and in csecution of the decree 
attached and eoU the property in dispute. Tlieplatntiflpurehasodthcpropcrty 
at (ho sale: and filed (his pniKorccoter posacsaion thereof from the defend* 
ants The loTCCr Court disallowed (ho pUiutilTfl claim on the ground that 
the property h.\r|ng been joint proiwrty of M and defendants’ sunrived to the 
Utter at M‘« death; and that the plaintiff obtained no title at the Court- 
sMo nhicli he cobU legally assert as against the defendants. In the lower 
appcilalo Conrt the plaintiff contended nnsuccos^fally that the defendants were 
dclarred by (he prosWons of section 211 of the Code of Civil Procedure, 1S82, 
fro’n assorting their title. 

Held, that ns the property w.as sold by the Court at C’s instance as 
that of M, the question so fnt srasono relating to the excention of Iho decree 

arUing hclwcon the dcerecdiolilcr and tho defaudants as jndgmt'nt'deltoJ’s 
Under Ecetion 2o3 of the Civil I’roccdura Cede of 16S2. It was, therefore, a 
question in relation to llicnj falling within section 241 of the Code- by reison 
of the eipUn.ilion to section 617 that application* for the csecDlioa of ibo 
decree were pi-oc^cilings in eulls. Tho defendants were consequently booed to 
object to tho attachment aud sale under that section, so far as the decrec- 
hoMcr’s action was concernel. 

It svas contended that whato^criuight has'O been the result if the decree* 
holder had been a party to tho suit, Uie piesent dUputo was between the 
atiction*pnrchas«r, who was a stranger to the provicns suit and tho eseention 
proceedings therein, and the defendants, and that ecction 211 dM not apply 
ile/d, that though an auction-purcha'cr at a Coart-sale iu execution of a 
dcci-eo was not a party to tlic »uit in which the dccrca was passed and though 
ho was not a representative of cither tho dccrcC'hoWor or tho judgment-debtor 
for tho purposes of fccliou 211, ycl if tho question raised by the jadgmott* 
debtor as to the legality of tbo Court sale was virtually one between the parties 
to the suit, that if, between the docrec*boldcr and the judgment-debtor, and if 
in tho decision and result of that (jucslion tho nuclion-parchaser Was interested, 
tho judgment-debtor ought not to be nllowca to attack the sale in a suit. 

Tho test iu all such cases is wbolber the ground upon which ths Court-sale 
is attacked as conferring no title npan the ftuction-porchascr affects the parties 
to the suit and could have as between them been raised and determined under 
section 241 and whether Uie ouctlon-pnrclwscr, though not a party to that 
Suit, is a party interested in the revolt. 

Second appeal from the decision of Gulabdos Lalda'*, First 
Class Subordinate Judge, A.'P., at Ndsib. conGrming the decree 
passed by B. B. Kunte, Joint Sulwrdinato Judge at N^sik. 

V C78— 5 
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Suit to recover pop'scssion of property purclu-scd iu execution 
of a decree. 

The decree was pas-jcd on a money-bond parsed by one 
Maliadevgir in favour of Ghimuaji in 1SS2. During ttic pen- 
dency of tiie suit Mfthadevgir having died, his widow Uahu and 
his brother Narayanglr were brought on the record ns liis legal 
representatives. The decree passed was against the property 
of Mabadovgir. 

After the decree was passed but before it could be executed 
Loth Eahu and Nai*aya«gir died. The decree-holder Cliimnaji 
thereupon brought on the record tlic names of Kisangir and Nana 
(defendants) as the legal representatives of Waijadevgirj and 
sought for execution uf the dccicc by attachment and sale of 
the property in dispute. It was contended by the defendants 
in those proceedings that tlicy were not the legal leprcscutntivcs 
of MahadcAgir and had no property cf his into their possession. 
The Court notwithstanding attached the property : and at the 
sale it was purchased by the plalutifl'oii the I2th August lS96. 
The cei’titicatc of sale was issued to him on the 2-Uh June 1005. 

The plaintiff brought this suit on the 15th August 1007 to 
recover possession of the property from the defeudauts. 

It was coutended in defence that tlic pi-operty in dispute was 
the joint family property* of Mahadevgir and defendants : and 
that on the death of the former it devolved upon them by 
survivorship. 

The Subordinate Judge held that the property was tiic joint 
family property and that it devolved upon the defendants by 
survivorship on Mahadevgir^s death. He held further that the 
plaintiff’s claim w.vs barred by limitation. 

On appeal this dccicc was confirmed by the lower appellate 
Court, on grounds which were stated as follows : — 

It wonld Jippe.'O' tlat llio tlccivc-lioUer ClilioE.'iji slioirc‘1 no jo.irnril tov iniUi 
or law in pla;ing on Ihc record p.-irty defendants .'ind juilgmcnt-debtora lo 
loprcbont the estate of Slilodevgu fox Uio purposes of llic salt ftnd cx?ciitIoii 
of tho decree, asthongh ho kbcwns a matter of fact that Jlalnclcvgh- 

w.!? undnidcd with Nttrixangii at the time of hie doAth, he joins loth 
.N'nrayaiigir aiirothor, nrd Halm. hU vidow. n« paily dcrci'dants. .and after 
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llcir tU'atl' Utfcr.J.iiils 1 ajnl «I)onrc Irollid* t«’ cacli otlicr ami cousiii’s 
foin {o Jf.iIiaJevptr, nnJ defemlnnl C, tclio was ncUljor on agnate nor 
cognate relation to tliotUccascd. a' jnJgnientMlcbtors. Thowgli llicy nrgej in 
tlic course of execution lliat they wre not llic Lciw or legnl rericsenfative*? of 
tlic tlecca'cil jinlgincnl-deblor?, ttic execution vax I'rocecitcd uitli nml tlic 
right, title and interest of Jlaliadcrgir in tlie i-laint land vas sold with all the 
Ihiec defendants fi« parlies on tho rcconl. No objection to the Rttachtuent of 
the propcity seems to hare been raifedhy them m etccniion .and the clrciim* 

stance of the Silo Lnxing been made absolotc in fflS’our of tlio plaintiff, with 

llio present defendants as Jtnliadergir’s legal iei>rcaeiitfttivcs, has given rise to 
(he contention on behalf of tiio plaintiff that they arc l-ound by the e.ale and 
jnado it necessary for mo to frame the first nsne in tlic ease. 


Tills i-«ac should hate loon r.aise<l in the original Court, hnt as it is one 
purely of law ami as none of the parlies wonld or could attempt to c.-dl 
« vidence, 1 have framed it here and proceeded to delerralnc it inyxelf. In this 
connection I may remark at once that the contciilion of the appelKant's pleader 
that the nature of the debt Khoidd have been inqwhed into has no force. TIio 
plaint dill not allege lint t1»e debt u-as binding on N'aray.ingir or that 
JIi\Ii«dcv;ir Ii!<1 MnlraclcJ il i\. manager and It tra. oot comi'cteat to tlio 
ai'pollanl to inaVo a new cate in tlda Coat t, 

ThotisU Uie rtctciit dotenilanti coald and .lionld liavo objected to tli» 
nUint iiroiieHf beiagsold m eieeation aa Mabadovgit’. propel ty, tlieir otnmioii 
to do .0 docs liot estop them from raising the contention in this suit, noh 
nithMandiuBtheprovidonsor section 2H of the Codo of Citil rrocednre, 
and the loason is that the ptai tiB as pnteliasct at a Conrt-sale is not a 
reptc«ntatieeotthedcctee-lioMer(I. U R. 25 Born. I!!l) and ths pioiisinns 

of the section tehichregnire that qaclions arising beta ecn the pulics to Ilia 

.nit in trbicb tlio decrco teas ptssod or their represcatative. and rclaling to the 
eiccntion, etc., should he dctctinined in course of eaeeutton nnd which fothid 
n sepnralo .uit for the same do not eomo into play. 

Kodonhtlnasnithetwoenpattiestocioenllonor their reptesontalives the 
tin«tionnotn,i.ediatheeo..rss of eitcemion could not he nrsed, but a, a 

purchaser at a sale la eeecnlion is not a party to the amt ( . h. E. 10 Bom 

290)anda,l.oisa.cpre.ontatireor none of Ih. farbes, there is no bar o£ 

section 214 or of section 18, Oiril Ptoecdum Cods, to the defendanl, tah.ng 
eaeeption to the title of the plaintiff In this suit. 

ItahadasBir'sinlerest, which came into sahtsueo trill, him did with him, 
because ho was nmliriacd eo-parccncr in a Hindu family and hccanso the 
deetoe was a. ncro money decree nnd no spec.r,c charge tva. "“I"* “ 

dating Us life-lime and because the .altaehmcul hnd not been laid wlule 

was aliro. 


The plaintiff appealed to the Hish Court. 
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11. IK Vcsai, for llic appellant (pinintift). K. 11, KcU-nr, 
for the respondents. 

The follo^ving casea were cUed; — ?/ os«»ho luihiar Sany^l v. 
Kali Dai Sanyal^'^'i s Madktimlan Vas w Gohlnda Prta Chor.- 
dhnrani^'^ ; Dam Chandra Muherjec v. Bunjit Singh^^'^ s Tara Lai 
8ingh V. Sarohar Singh^'^ ; Collector of Jaiinpvr v. Pitlal ; 

Krishnan v, Arnttachala7.i^^'^ ; Kashinath Moreshtoar v. Dajt 
Pandneang'''^ i Trintlah JlaMrao v. Govtiida^"^ ; Vvrigega v. Uagat 
Sahem. 

OuA^'DiYARlvAll, J. : — ^The facts found by the lower appellate 
Court, on 'which the question of law arising iipou this second 
appeal turns arc shortly these. 

Chimnaji valad Itamjl brought a suit on a bond agaiiut 
-ilahadcvgir Gurci. The latter having died during the pendency 
of the suit, his widow Rahu and his brother Narnyangir were 
brought by Ghimnixji oa the record as the deceased's legal 
representative''. The suit ended in a decree, awarding the 
claim out of tlic properly of the deceased. Before execution, 
both Rahu and Karaj'angxr died. TIjo decree-holder (Chimnaji) 
then brought on the record tlic present respondents as legal 
representatives of the deceased judgnjent*debtor, Jlahadevgir, 
and applied for execution of the decree by attachment and sale 
of the property now in dispute. The respondents denied that 
they were tlic legal representatives of tho deceased, and that 
they had any ^logctiy of his xvhich could be Uablo for the 
decree. All these objections xvere, however, negatived by the 
Court osecr\ting the decree and the property iu dispute was 
attached and sold. The present appellant, having purchased 
it at the Court-sale, sued to recover possession from the 
respondents. 

Both the Courts below have disallowed the claim on the 
ground that the property in dispute v.'ns the joint pi-opeity of 


(l) (1&92) 10 Cal. 683. 

(i) (1809) 27 Cal. 31- 
(') (1890) 27 Cal. 2|2, 237. 

(*) (IS99) 27 Cal. 107. 

W (IfPS) 23 


(5) (1902) 51 All. £91. 

(C) (1602^10' TJoJ. 417. 

(7) (1909) 11 Bom. L. R. 69;'. 
W (JS91) 19 Bom 32'!. 

' 37 , 211 , 212 . 
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the deceased Mahndcvgu* nud the rc'ipondcnts, held by them as 
co-parconers in a joint Hindu family*, and that on Mahadevgir'a 
death the respondents having acquired an exclusive title to it 
by survivorship, the appellnut obtained no title at the Court- 
sale which ho could legally assert as ngatost the rcbpoudcnts. 

In the lower Court it was contended for the appellant that 
the respondents were debarred by the provisions of section 2-li 
of the Code of Civil rroccduro from asserting thoir title. That 
Court disallowed the contention, relying on the decision of this 
Court in ^tajfanlal v. Doshi 

Act XIV of 1SS2, which applies to this case, laid down 
certain procedure as to the* execution of a decree for money 
obtained against a person brought on the record ns the legal 
representative of a deceased judgment-debtor. If such person 
denied his representative character, the Court executing the 
decree could either itself decide the question of representation 
or refer the parlies to a separate suit: (section 241, last 
paragraph). Under section 252, the dccrccdiolder could attach 
and bull the property of the legal representative in satisfaction 
of the decree under certain circumstances, viz,, when there 
was uo property of the deceased in the possession of the legal 
rcptedcntativc and the latter had foiled to satisfy the Court that 
he had duly applied such of the deceased*? property os had come 
into his possession. 

In the present case, according to the finding of the lower 
appellate Court, the decree-holder Cbimnaji brought the 
property to sale, although he knew that the respondents were 
not tho deceased Mahodevgir’s legal representatives. The 
property was sold by the Court at tho decree-holder’s instance 
as that of the deceased. So far it cannot be denied, and indeed 
the respondents* pleader before as had to concede, that the 
question was one relating to the execution of the decree arising 
between the decree-holder and the respondents as judgment- 
debtors under section 262. It was, therefore, a question, in 
relation to them, falling within section 214 of tho Code of Civil 
Procedure by reason of the explanation to section 647 of the 
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1910. CoJe, that applications for the execution of decree's arc pmcccil* 
(loscLsLN.T iugs in suit^. The rofpoudcnls avci*c bound to object to the 

l5m^aA\r attachment and the sale under that section, so far ns the decree* 

Kj»A>'siN-Gn. holder's action avas concerned. But tlic}* did not object. It is 
now contended that, whatever might have been tlic i*esult if the 
decree-holder had been a party to the present .suit, the dispute 
now is between the auction.purchaser, who is a stranger to the 
previous suit and the execution proceedings therein, nnd the 
respondents, and that, therefore, section 2U docs not apply. 
Tlic answer to that contention is that, though an auction- 
purchaser at a Court-sale in execution of a decree is not a parly 
to the suit in which the decree was passed and though he is not 
a representative of either the decree-holder or the judgment- 
debtor for the piU'pO'Cs of section 244, yet if the question 
raised by the judgment-debtor ns to the legality of tlic Court- 
sale is virtually one Ivetween the parties to the .suit, and if iu 
the decision and result of that question the auction-purchaser is 
interested, the judgment-debtor ought not to be allowed to 
attack 'the sale in a suit That is upon the ground that 
he is precluded by section 21 1 from raising the question 
ns a defence in any proceotlings other than those under 
that section. That is the law laid down by the Privy Council 
in Trcmivo Ktmar Sanval v. Kalulai In their 

judgment the nding of the Madras Higlj Court in Kimyatf 
V. is referred to by their Lordships with approval. 

In that ■Madras case it was held that the question whether the 
property lucntioncd in the decree was available for execution 
was one arising between the decree-holder and the judgmeut- 
debtor’a legal representative. So in the pi-escnt case that is 
substantially the question. The test in all such cases is whether 
the -wound upon which tlic Court-sale is attacked ns conferring 
no title upon the auction-purchaser affects the parties to 
the suit and could have as between them been raised and 
determined under section 244 and. whether the auction- 
purchaser, though not a parly to that suit, is a parly interested 
in the result. 
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TLii view is uot iucousislcnt with but U ^>upportcd by tlic 
Qilgmcnl o[ this Court iu v. DosH which is 

relied upou by the lower nppcllntc Court m wdrrnntiog its cou» 
ilusiou. In that case the qucsilon was simply between tlio 
udgmeut-debtor and the {luclion-purchascr; and therefore it 
vas liclJ that the question could bo tried in a separate suit and 
hat section 241 was no bar. But the judgment in that ease 
"cplains the Privy Council decision in Protmiuo lutni'ir Saii^at 
V. Kiiluldf Saiiyjl^\ as applying where llic question is virtually 
l>ctwccn the p.axtics ton suit and the nuclion-putchascr is afTected 
by its dclcrniinatiou. 

For these reasons the decrees of the Courts below must be 
reversed and the claim of the appellant allowed with costs 
throughout on the respondents. 

Jppi’iil aUoicitl, 

Ji l\. 
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APPELLATE CIVIL. 

J}f/oro J/r. Justice C/ntruhtarhar uml Mi. JuslUe Ucalox. 

JAOANXATfl BAOnUFATII (oiuoi.vAt PuiSTirr), Am'elwwt, r. 
^'AltAYA^' 1/ SHETilB (onictK-vt Dti'E.NW.NT), Bisro.xDEST.'* 

Hindu Law-~Ilitalihara^Ua]ndha^Kiximthi$-~lMr jowi/iiV^ Kmmlhit 
KliO live in SombayStieetsilon^Antadheifa SlrWiitn—Pir/cTetiee Itiiccni 
/mlaxul and son bom of aduUem's in'frconrsr -Slmlnts^roms 0 / 
inariiaffC'—FietnvijUlon as to form. 

TlioKamathI->,fiottlcil in Bombay, mo govornodfoi llio i>mpO'os ot inherit- 
ance by the law ot tlio Mitakibaro nnd tho Maynhha, -nlicrc Ihtsy agree ; bt t 
wliovc they clilTcr, the SlayiiUia law miislpmail. 

The stridhan of a femal« Oevokes on hex «lcaUi u|Hin her lm'-ban<l iu 
l.rcferoncc to the son bom of Lov by nanlterous iiUcirour«c. 

The law will, even among Shuilras, pre^mao the luatriugo to Iwto la*n 
according to the approved forms if the parlies Wonged to a ivspocfablo family. 

• ArPEAi. from the decision of Cnlabdas Baidas, X’ir^t Class 
Subordinate .Tudge at Thann. 

C first Api'Ml No. of 
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Suit for clcclaratiou. 

The property in dispute belonged oiigiimlly to ouo Laxuiibai, 
Avho had obtained it after marriage by way of gift from her 
husband in 1801'. Lasmibai died in 1S9C, leaving a son 
Elsbetti and n daughter Navsubai. 

Narsubai was married to one Narsinga ; but she did not live 
with him. She lived with Laxman (defendant Ko. 2) and had 
a son born of her by him. Narsubai died in 1003 : and a few 
months after her son also died. 

In 1901, Karsinga sold the property in dispute to Jaganuath 
(plaintiff). 

The plaintiff filed this suit to establish his title to the property 
and to recover possession of the same. 

Elslietti having died, his son Narayan n as sued as defendant 
Xo. 1 and Laxman as defendant No, 2. 

It was contended for the defence that on Laxmibai^s death 
the property devolved cijually on her son Elshetti and her 
daughter Narsubai ; that Narsubai's moiety descended on her 
death to her son , and from him to defendant No. 2. 

The Subordinate Judge held that the deed of sale by Narsing 
to plaintiff was proved ; but he found that Narsing 'did not 
acquire any title to the properly, v/hich on NarsubaVs death 
devolved upon her son. He, therefore, dismissed the suit. 

The plaintiff appealed. 

The appeal was heard by Chaudavarkav and Knight, JJ., on 
the 30th September 1907. Their Lordships referred certain 
issues to the lower Court for trial ; and in doing so delivered 
the following interlocutory judgment. 

CnANDAVARivAU, J, *. — The important point in this case is what 
is the law by which the community called Kamathis— to which 
the parties belong— arc governed. 

In the Court bclour the pleadings appear to have been framed 
upon the basis that according to tho plaintiff the law governing 
the parties was that of tho Mitakshara. According to the defend* 
ants it was tho law of the Mnyiikha. Cut nt the trial it 
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appears Ibnt relinnco was placed by the defendants apparently loio. 
upon^the law of the Andlira School in Southern India, because 
the ICamathis had originally inigraled from that part of the 
country whore the Smriti Chandrika is the prevailing authority Narayak 
on Hindu Law. But ^Yhcthc^ this cose was specifically made 
by the defendants is not quite clear fi^m either the evidence or 
the judgment. And it appears from tbe judgment of tho Subor- 
dinate Judge that ho has relied upon the law of tho Smriti 
Clmndrika os being applicable to the parties. But no issue was 
raised to try that particular case and accordingly the evidence led 
as to it is so meagre that we cannot come to any satisfactory 
decision upon it as it stands. It is conceded here as it was in 
(ho Court below that tho Kaiuathis who have settled in Bombay 
and other parts of this Presidency originally came about 70 
years ago from some part of Deccan Hyderabad. That being 
common ground between the parties tho question is What is 
the Hindu Law by which they wero governed in tho place from 
whence they have migrated? And whether since their settle, 
incnl hero and in otlicr parts of the Presidency they Imvo 
adhered to it or odopfed the law of the Mitakshara or llayukho 
School prevailing in this Presidency. 

According to the decisions of tho Privy Council, wlien any 
community or family of Hindus migrate from one place to 
another, they must bo held to have adhered to the law of their 
original place if they have not changed their original manners, 
habits and customs and religious observances. We think there- 
fore that distinct issues must be raised to try these important 
points and that additional evidence should be taken. The issues 
will be as follows 

(1) Whether the Kamatius settled in this Presidency have 

abandoned tho manners and cusloma and usages of the place 

of their origin ? 

(2) Whether they have adopted tho law of tho Mitakshara 

and the Mayukha since their settlement in this Presidency ? 

The Subordinate Judge should record the evidence that might 

be adduced by the parties and return it to this Court within 
3 months with his findings thereon. 

B G7B—Q 
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1910. The Subordinate Judge will bo at liberty to allow any of the 
Jagaknatu witnesses to be examined on commission. Wo have thought it 
ragu^kath necessary to allow this additional evidence because it affects a 
Narayait. large class of the people in this Presidency and our decision will 
become a precedent as to the law of succession governing them. 

The lower Court recorded its findings in the negative on the 
Issues. 

The appeal was again heard and the following issues were 
again remanded to the lower Court for finding 

1. Prom what part of the Nizam's territories did the 
deceased Shetiba Venkati or liis ancestors migrate to Bombay ? 

2. Bj what scliool of Hindu Law are the Hindus in general 
and the Kamathia in particular of the class to which the family 
of the deceased belong, governed ? 

And it is further ordered that in finding on these issues the 
lower Court do determine the language which is spoken in their 
homes by the members of the family of the deceased and the 
community to which they belong amongst other considerations. 

The following findings were recorded : (1) from a place called 
Bodhau in the Indur District of tlio Nizam's territories; (2) no 
evidence ; (3) Telagu. 

The appeal came on for final hearing before Chandavarkar 
and Heaton, JJ, 

0. S. Mao and £. A. Pa(ikffe,ioT the appellant: — ^The patties 
to this case arc Kamathis, who are governed by the Mayukha. 
The lower Court has erred in applying to them the law con- 
tained in the Smriti Cbandrika. 

The Kamathis originally resided in the Deccan Hyderabad, 
which is divided into two parts, known as Maratha Wadi and 
Telangan Wadi, The Kamathis belong to the former, where the 
Hindu Law prevalent in Bombay is followed. See H. H. The 
Nizam’s Gazetteer of Hyderabad, p. 31 . See also 14 Ain-i- 
Dekhnn, pp. 3, 11 ; Ain-a-Dekhan, Civil, p. 3. 

W. B. Pradhan, for respondents Nos. 1 and 2 : — The Kamathis 
came from the Southern India; they are of the old Dra vidian 
stock and speak Tclogu language (sec the Bombay Gazetteer, 
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Vol, XXI, p. lOS, foot'noto ; Thano, Vo!. XIII, I’t. I, p. 119 ; 
ilnckistosh (1830), Transactions of llw Doinbay Geographical 
Society, Pt. I, p. 202 j Dhatwar, Vol.* XXII, pp. 13C, 137; 
Poona, Vol. XVIII, Pt. II, p. 1, and Pt. I, pp. 395—397. 
They are, (herefote, governed by iho Smritx Clmndriko, which 
prevails in the country from which they have migrated. 

Under the law contained in the Srariti Chandrika, the Anva- 
dheya Stridhan (which is the kind of Stridlian in dispute in this 
ease) descends to the children, innlo and female, alike. See also 
JTttf/tf radujanaMa Tetar v. Dora Stnffha Terarh^^ Senuamala- 
ikaminnal Valayanda Mudali^'^^ Venkalaratna Krishna Dan v. 
DhujanQo. If, however, the Mitakshara is hold applicable to 

•the parties, then the view adopted in Lai Sheo Derlah Bahadur 
V. AUahahad Bank ought to be followed hero; and if the 

Mayukha is held to appl^', then the marriage of Narsubai having 
been in an unapproved form and the parties Shudros, her 
property goes not to her husband but to tho heirs of her mother. 
See Jan^luhai Shttappa v. Jetha Appaji jVarrrfffJt^^k 

Even treating Narsubai as the kept mistress of the defendant 
No. 2, tho successor to her property would be not her husband 
but those who have fallen with her. See /» lie goods of Kaminep' 
money BetoaJd^\ Sicasangn v. Minal^^, Santa Moyee Betoa v. 8ecrc» 
tary of State for India in Council^. Narsubai's son by defendant 
No. 2 should, as her illegitimate son, succeed to her property. 
Sco also Bandaiya Telavcr v. Pali TVfawrW, Mayna Bax v. Vita- 
Boyee v. Ootaram^^''*, fcnla v. JJakaUnya^^^\ Jruna- 
gtri Mudali v. JlanganayaU and Jogendro Bhupvti v, 

Kittyanvd^^^)- 

CnANDAVARKiH, J.:— Upon the evidence adduced in this case 
We are of opinion that tho parties, who arc Kamathis, settled in 

(U 0831) 3 Mail. 200. W (1807J 23 Cal. 251. 

(*) 0867) 3 M. II. C. 312, 813. 316. W (1S67) 1 Mad, H. C. 478. 

(3) (1895) 19 Had. 107. OOJ (186*) 2 C- 158* 

0) (1003) L. 11. SOI. A. 209 at IV 218. (U) (1661) 8 M, I. A. 400. 

(S) (1908) 10 Bvffl. li. R. 632. (“) (18S8) 11 Mad. 303, 397. 

(5) (1894) 21 Cal. 607, 701. tW (1897) 21 Mad. 40. 

lU (1880) 12 Mad. 277. {1885) 11 Cal, 702,714. 
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Bombay^ are governed for the purposes of inheritance by the 
law of the Jlitabshara and the Mayukha, where these agree ; 
where they differ, the Mayubha law must prevail. . 

The property in dispute belonged originally to one Lasmibai. 
She had obtained it after marriage by way of gift from her hus* 
band on the 11th of Januaiy ISOi, Therefore it became her 
stridhan of the kind designated in Hindu Law as anvadheya or 
gift subsequent to mandage. Laxmibai died in 1856, leaving a 
son by name HldhcUt and a daughter named Narsubai. As 
wag held by this Court in Dayaldas Laldas v. Savitrihai^^^ , the 
anvadheya stridhan of a woman descends on her death to her sons 
and daughters jointly, not to the daughters alone. Accordingly, 
the property in dispute was inherited by Narsubai and her brother 
Elabetti in equal shares. Narsubai died in 1903, and the question 
is, who inherited her moiety of the property ? It is proved from 
the evidence in the case that, although Narsubai was married to 
one Narsinga, yet she lived in adultery with respondent No. 2 and 
gave birth to a son. When she died, she left her surviving her 
husband and the son. The husband sold the property in dispute 
to the plaintiCE on the 10th of June 1904. Respondent No. 2’s 
case in the Court below was that Narsubai became his lawful 
wife by marriage after she had obtained a divorce from Narsinga. 
The Subordinate Judge has held the divorce not proved, and 
we agree with him. Tho evidence to prove it is of an 
unsatisfactory character and establishes no more than that 
Nar&ubai lived with respondent No. 2 and had a son by him. 

Now the question is, whether her moiety descended on her 
death to the son born of her in adultery or to. her husband 
Narsinga ? 

It is contended before us that the son inherited, because tho 
law as to siridhan is that a woman's son is heir to it before her 
husband. But that law applies to a married woman, that is, one 
whose marriage was celebrated according to one of the recognised 
forms. When the text-writers say that the siridhan of a married 
woman, who has died without issue ", goes to her husband 
if she was man-jcd in one of the approved forms, the words 
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“ n*oman, ” *' issue ” nml " husband " were intended to bo used as 
correlative, or, as Yijnancshwnra in another part of the Mitak- 
sliara terms it, in the ; ralt you^ika sense, to show that the issue 
contemplated was issue of tlic woman by her Iiusband and none 
else. Therefore, where a woman was married nccordin" to the 
approved form, the term “ dies without any issue means issue 
of that marriage. Tiicrc is no authority whatever in the Hindu 
Law for the proposition, which is contended for by Mr. Pradhan, 
that, when the competition is between the husband and a son born 
of the woman by adulterous intercourse, that son supersedes the 
husband as heir to the stridhan. 

It is next contended by Pradhan that wo must prcsuaio 
under the circumstances of this case that the marriage of Narsu- 
bai with Xarsinga was according to the unapproved form. That, 
however, is not the law. See UutSKmat Thahor Deyhec v. 
liai Baiui Gojahai v. SAuemitni SA(T/(ojirao Maloji 

Bajc Even among Slmdras, thclaw will presume tho 

marriage to Imvo been according to tho approved form, if tho 
parties belong to a respectable family. Tho ICamathis ore an 
intelligent and respectable section of the Hindu community. We 
must, therefore, act upon tho presumption that tho marriage of 
Napsubai was according to one of tho approved forms. Under 
Ihoso circumstances, the plaintiff obtained a valid title from tho 
sale of the property to him by NarsubaPs husband, and, therefore, 
ho is entitled to half a share in the property in dispute. 

Wo reverse the decree and allow the plointifl’s claim to the 
extent of a moiety of tho property. 

Costs throughout in proportion. 

We also direct an inquiry as to mesne proBts of a moiety of 
the property from tho institution of the suit until • 

(i) The delivery of possession to tho decree-holder, or 

(ii) The relinquishment of possession by the judgment-debtor 
with notice to tho decree-holder through the Court, or 

(iii) The expiration of three years from the date of the decree, 
whichever event first occurs. 

R. n. 

ti)ae66)liit.t.A.i30, 
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Jiefore 2lr. ChandaVarJcar and Mr- J^utice Ucalox. 

lOJO. YELLAPPA BiK EAMAPPA K0R1 (ocicikal Drrfi.vDAsr No, 2), 
Jans 23. ArrsLUKT, v. JIAELINGAPPA dik CHAVADAPPA aj»d AyoTDEB 

{OniOIBAL PlAIKTIFFS), ftESPOKDElfTS,* 

ShtltancuU^ l<i^>-ds—liulet framed under Ael JCI of 18S5 
Gottrnment eontinuiny the eneUanadi lands to the family of the shetsanadi 
ieho is discharged hy Oocernment ieiihout any fault on his part—Con’ 
thiuance on condition of paying full survey astestment on the la7ids — 
Subsequent resumption of the lands ly Government. 

On tlie death in 18C3 of the then shetsnnadi, one GoTcmmcnt appointed 
one Y as the ue^v ; bnt under the rules framed nnJor JDombay Act 

XI of 1832, Gorcrument continued the sheUanadi lauds to the family of B 
on condition of their paying fall survey assessment on the lands. The 
remuneration of Y sras made payable out of the extra assessment recos'crcd in 
lOOo. Gcrernment resumed the lauds and handed them os'er to Y for Iiis 
services. 

Meld, that both the order /nssed in 1863 and the aetioo taken noder the rule 
framed under Bombay Act XI of 1853 had in law the eOeet of converting the 
land from ashelsanadi vatan into a rayatitari holding and investing tho holder 
of the lend with the rights of an ordinary occupant, entitled to it, so long as he 
paid the surrey ossossment. 


• First Appeal No. 1 of 1003. 

1*7110 f/ic/zanddi u one holding a nnad or grant of lands for tnilitar}' EcrTico, 
applied especially to a local militia acting also as police and garrisons of forts ; also 
an assignment or grant of revcDUc of land for certain services; the assignment, os 
well as tho ofBcCi may be hereditary.— W'tVson’# Otossary of Anglo-Indian Terms. 

i 1. The Honourable the Ooveroor in Council afiirms the principle that the lands 
of a sAefsanaifi arc liable to be resntned and given to another if the holder mis* 
conducts himself. In rcserviog this right, hoiccrer, the Governor in Council rules that 
it shall be exercised only in casos of extreme misconduct. 

3, In ordinary cases of miscondact the dismissed s/icfsanffdiirill be alloired to 
remaiu in posicssion of the land, but the lands n ill be subjected to full assessment 
and to a further piyoout, if necessary, to make up tho remuneratifn of the person 
employed to perform scrrico. 

C. AVliencTer a sAef/anaJi is dlsclargcd wiikout fault because tho scnicois no 
longer rerjuired, the laud will rrmaln in his possession subject to the Surrey assessment 
and no further demand can b« made. 
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aUo, that the proceedings of lOOSncroon the Bupposition that T^hat 
was done in 1865 on B's death had the effect of contimiing the lands in disptjto 
ns one reacired for sief/anaif* sorrico { but that ‘.Tas not its effect, and the 
proeecdings in question were vUra virtu 

ArrEAL from the decision of T. D. Fry, District Judge of 
Dharwar. 

One Bashya was the registered iheltanadi and as such certain 
lands were continued to him by Government free from assess- 
ment ns remuneration foe his services. 

On his death in 18C5, Government appointed one Ycllappa as 
the new theltanadi ; hut under the rules framed under Bombay 
Act XI of 1852, Government continued the lands to the family 
of Bashya on condition of paying to Government full survey 
assessment on tlic lands. The remuneration of the new thel' 
tanadif Ycllappa, was arranged to be paid out of the extra 
assessment thus levied. 

Yellava, the mother and heir of Bashya, was in enjoyment of 
the lands. She sold them to the plaintlSs in 1876. 

In 1883, on the application of Yellappa, Government started 
an enquiry into tfic question whether they could resume the 
lands and place them in Yellappa^s possession. It was decided 
that they could not. In 1905, Government again started a 
similar enquiry, resumed the lands and placed them in Yellappa^s 
possession* 

The plaintiff filed this suit against the Secretary of State for 
India in Council (defendant No. 1) and Yellappa (defendant 
Ko. 2), to obtain a declaration of title and to recover possession 
of the lands. 

The defendants contended infer alia that the orders complained 
of by the plaintiffs were legally passed under the rules framed 
Under Bombay Act XI of 185S. 

The District Judge decreed the plaintiffs* claim holding that 
they were not liable to eviction under the rules. The grounds 
of his Judgment were expressed os follows 

The Iieirs of tbo deceased had to pay full assessment to Governiaent and lad 
no farther obligation of any sort. It coed JianUy be added tJiat they were m 
no troy concerned with the manner io which Goveinmcnt might deal with the 
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assessment levied. Thej ceased to be sXffManarfis and no longer enjoyed th 
exemption wliicb had been allowed them whilo they were still ehtteanadU 
From the date of the Collector’s order they became ordinary occupants a 
defined in section 3 (IGj of the lAod Revenne Code and it will hardly b( 
suggested that, holding os they did in that capacity, their alienee would Icgallj 
be subjected to tho trealmont meted out to him in this case. 

Clearly the Collector was following this last rulo when he passed the orde 
which I have quoted. As I read that rnle it gave t\\e shelsanadi an “occup 
ancy ” on full assessment in lieu of hU more favoured tenure. If the service; 
of Bashya had been dispensed with during his lifetime, he would have becom' 
an ordinary occupant with nothing whatever to distinguish him from th; 
ordinary rayat whose rights arc hereditary and transferable. If on his deat! 
the Collector has taken away tho land itself, he would have been treating thi 
family with the severity allowed only in case of extreme misconduct. 

When it is remembeiod that these rules provided for tho remuneraticu ol 
the peison performing tho service, it seems clear that Government did not ani 
could not look for further liability in that land. They “resumed" tho lane 
in tho sense in which that term is generally understood when applied to inan 
hvud. In otlier woids they nuke it khalsi and with this imposition of fuT 
assessment the favoured tenure of tho shcltanadi became the “ occupancy “ o 
t!ie ordinary cultmtor. 

The Collector following as in duly bound tbc directionsof Govornmont lovict 
full assessment onHho land of a sketsanadi tho continuance of whoso office was 
no longer necessary, and on condition of payment of full assessment granted the 
occupancy to tho sRc/sanrt'ft heirs. There the relations between Government 
and the occupants ceased and I can imagine no circumstances which conic 
legally jusUfy tho removal of these occupants or those claiming under there 
with a view to tlie transfer of their lights to tho pereon holding the office ol 
the shehanadi. 

I am not dealing here with what might bo equitable. I look on the m.^tter 
from the strictly legal point of view and my conclusion is that Government had 
no better right to vest the piaintiS than they would have to eject the neigh* 
bouiing tenant on the ground tlal his land should preferably be with tho 
Kulkarni ns part of bis remunoiatiou. 

I hold that no particle of liability other than payment of assessment adhered 
to the Und when it tr.TS continued to Bashya’s heirs (even if any liability over 
existed) and that these hoirs had as much light to alienato their holdin'^asis 
recognized in tho case of ail occap.ants under tho Land Eevonue Code and 
consider the case ns I may I cannot perceive any altornatlvo to this findio"- 

The ilctcnannt No. 2 appealed to tho High Court. 

G. S. Rao, for the appellant. . 

R. A. Klmrt, for the respondent?. 
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Bet it i3 ur^p'I for the appeltiuit, who wax the •nJ vrefend.-iat 
^ Wie Court below, that iu iSo’S the Collector a.^o cntervxi tho 
Jand in the appellant's name i u the rcaenue records as a .ylc-f- 
hording and that he aUo ordered a portion of the amount 
of the aasQssnicnt pavabJe by i'.'i-jhyn to be paid to the oppeJhuit 
for ht3 serviceij tvs tv i/ic/rusjdt. Iho oppellnnt s pleader has not 
^ea able to show why tJio hind «.‘v# m his cJicnt’s name 

in the revenue recotxis as a vatan contrary to tho 

tmpUcatioa of the rule juft mentiwwd. The nction taken under 
fhat rale conferred a ceilam r'^ht upon «Ashya’b heir; aud tbo 
tnero entry could not nflVct that lisht or preserv e that as a vatan 
^hich, in virtue of tho action of tho'iiuthorities under cr on tho 
analog' of tho rule, hml ceased 'to parlnko oF that character, 
the Jand was not made over to the appellant ; nor were its 
profits as 6 Ucb charged with tho remuneration for his services 
as a ^((tanadu Ho had hold tho otHco of i^sr/iaanrfi independ- 
B 67S— 7 
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enfcly of this land in Dashja’s lifetime ;• and on the latter’s 
death all that was done was that his remuneration for that 
.service was increased and the enhanced amount was made 
payable, not from the land in dispute, but out of the assessment, 
payable to Government by its occupant. Tliat was an arrange- 
ment between the appellant and Government, which could not 
prejudice the rights of Basbya’a heir in the absence of any law 
affecting that right. 

The proceedings adopted by the Collector in 1883 and in 1905, 
on which the appellant relies in support of his case, were on the 
supposition that what was done in 1865 on Bashya’s death had 
the eflfect of continuing the land in dispute as one reserved for 
sheUanadi service. That was not its effect and the proceedings 
in question were, in our opinion, iitira vires of the Collector. 

This is the conclusion arrived at by the learned District Judge 
in his lucid judgment, and we entirely agree with him. 

His decree under appeal must be confirmed with costs. 

Decree confirmed, 

• R. R. ’ 
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A.— Statutes. , 
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Act XX o‘f 1856 (Bengal- Chaukidars),- as modified up to let November, 
1008 ... • • 7a. (la.) 


Aot IV of 1867 (Tobaeoo, Bombay Town), aB'modiflod up to let Bocombor, 

1D06 3a. Op. (Ja.) 

Act XXIX of 1867 (Land CustomB, Bombay), as modified up to Ist Dooorabor, 

1806 .M 4a. (la.) 

Aotlll of 1868 (State PrisonorB), ae modified up to Ist August. ’'’O?. ia. (ia.j 
Act XXXIV of 1868 [Lunacy (Supremo Courts)], os modIfl> d up to 30th 

April, 1003 4a. 3p. (la.) 

Aot XXXV of 1868 [Lunacy (llifltrlot Court8)],.os modified up to SOthApril, 

1003 2a. Sp. (la.) 

Aot XXXVl of 1858 (Lunatio ABylume), as modified up to 3lBt May, 

1902 6a. (Ja.) 

Aot I of 1850 (Merchant Shipping), as modified up to 30th Juno, lOOBI 13 1 < 2 a) 
Aot XI of 1860 (Bengal Land Bovonup Sales), as modified up to Ist August, 

1906 ... 4« (la) 

Aot XIII of 1860 (Workman’s Broach of Contract), ag aflcctod by Act XVI 

of 1874 la. Op. (Ja.) 

Aot IX Of 1800 [Employers and Workmen (Disputes)], ns modified up to jst 

Docombor, 1004 la. fip. (ja.) 

Aot XXI of 1860 (Societies Bogistrntion), as modified up to ist December, 

1904 2a 9p. |Ja.) 

Aot XLV of 1860 (Indian Penal Code), na modified up to Ist April, 1903, 

with an Index 2-8 (f>a.) 

Aot V oflB61 (Police), asmodiflodup to 7th March, 1003 ... 7a.0p-(la.0i>.) 

Aot XVI of 1881 (Stago-carriagos), ns modified up to' Ist February, 

1898 .; 3a Op (la) 

Act XXIII of 1803 (Claims to Wa8te4and3), os modified up to 1st December, 

1806 4a. Op. (la.) 

A •' T" • fr. ' \ ■ •**'•••■• c , • -lOS ..3a Gp. (la.) 

V. I i,' • ... ■ I . 1890.6a, Op (la) 

■. I I V ' •• . . ' •• *. I ' ... 3*. (la) 
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'i,' \ : • • .• • ■* ” ... 4a. Op. (la.) 

I , • a* . : . !’ ■ , Ca. (la.) 

.■i' II’ . • 1" ^!i* , , *: .■ *, r : ■• . November, 

1000 ... • .. r4a.0p. (la.) 

Aot jV of 1872 (Punjab Laws), as modified up t 1 ‘ ".'h' 

Act XV of 1872 (Christian Marriage), as • * . ■ . ' i ' 

1004 •. ... ... > 

Aot V of 1873 (Government Savings Bank), •• : 1 ' 

1003 •■. .» ... ... ••• ... .. ... ... ua. U('. 

Aot X of 18'^'' ^’Oathg), as modified up to Ist February, 1003 ••• 3a Ol’ (la.) 

Aot II (Administrator-Gonoral), as modified up to Ist July, 1890,* 

with n lilt 0 Nativa Statci inclii4od withio the Preiidcncics Mndrai and Bombay, 

rcipcftiveij , fo tho porpoaci of the Act .. 11a- <Sa,) 

Aot XIV o. i874 (Schodulod Districts), as mo(iifled up to .1st October, 

1806 C«. (In.) 

* 

■ ... 2a. (la.) 

» ■ >07. 11a (2a.) 

■ ...lla. (la 6p.) 

' ... 10a. (2a.) 

6a. (la. Pp,) 

■ . I up to Ist 


Juno, 1905 ^ V* ••• lO'V- '"'^1 

Aot XViri of 1879 (Legal Proctitionora), as modified up to 1st May, 

1800 7a. Op. (la.) 

Aot VII of 1880 (Merchant Shipping), as modified up to 15th October, 

1801 , f2«.) 

Aot V of 1681 (Probate and Administration), as modified up to Ist July, 

1800 ... • ... ‘2^-' 

Aot IV of*1882''(TranBfor* of Property), aa modified up to Ist Docombor. 

1905 ••• , lf'a.'2M 

Aot V of 1882 (Indian Essomonta), as amended by the Bopoaling and Amend- 
ing Act IfiOl rif 1 fiOl^ .. •» ... *.• ’ 1 •' > ''a. 'la.) 

Act Vlofl882 (Companies), as modified uPtolst August.lOOG ...lie i-lOa-Cia) 

AotXVori882 (Prosidonoy Small Couso Court), as modified up to Ist Juno, 
1000 ... lOa. {2a.) 
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Coooa and^toparle lelanda LftT^a), as modified tip 

to iBt OCtODOTi IfiOfi 3p 

IraproTomont Loans), as modified up to let Septomborl 

- 24. 6p. ti»-) 

Stoara-rosBOlB) as modified up tolst July, 1801 ^«i.(2x) 

{-V®‘ f^icam-ships), 08 modified up lo IsiJulr, 180J .. Ga. (la.) 

(Agticulturiata' Loans), as modified up to lat February, 
lOOo •.. ... ... „ ,, ^ ^ 2^^ (laj 

of 1884iPuniab Courts), as modified up to \at December, 1809. 'a. iia) 
of 1835 (Indian Telegraph), as modified up to let March, 

Act ir of 188Q (Incomo'tnx), aamodifloAup tolBt April. 1003 ... r\ n, «..) 

Act Vr j 

Act ■ 1 

Act . I 

Act 
Act ■ 

i . 6a. (U.) • 

Act JCt V of 1837 (Indian Marino), ae modified up to 16th February, 1800. 8a. (la.) 
Act V oC 1888 (Inventions and Designs), as modified up to 1st July, 

1003 9a. {2a.i 

Act I 0(1680 (Metal Tokens), os modified up to Ist April, 1004 ... la.9p (la.) 
Act VII of 1880 (Succession Coriiftcatos), as modified up to Ist December, 
1003 .. ... ... .. ... ... ... .. 6s.Gp, ‘la.) 

ActxtrTcr^««'‘ • » - • ... • • »••..,« . 7* d,.) 

Act XV- i; , 8a. (la.) 

ActXoii' • .* • * , * ■ Decern* 

bor. .uwo . ... '• • 2a.Sp. (la,) 

Act XII of 1691 (Bopcftlinc and Amending Act), Bhowlng the Bchedulos as 

modified ap to .^Ist May, 1002 12a. (la, cp.) 

Act XIV of 1801 (Oudh Courts), as amended bv the Oudh Oourts AotdSOl) 

•- * ... la. 3p. (la.) 

A - 7a. (la.) 

A M. 9a. (21.) 

A ’ma Laws Aot, 

inUb ... ... ... ... 7a. Op. (la. op.) 

Act XII of 1898 (Excise), as tnod'ifiod up lolstHaroh, 1907 ... 8a.(2a.) 

Act IX of 1997 (Provident Funds), as modified up to Ist April, 1003 ...la, fip, «a.» 
Act It of 1899 (Biampsl.QB modified up tout March, 1007 ... Re. i c-'a.) 

Act XIX ofjeoo [Currency Conversion (Army)], as amended by Aot VII of 

Act 111 • ■'■‘‘i ■ ■ •' ' ' . • ... 9a.Cp.(la.) 

ActXV« • " 3004. (la-) 

Eegulati, ill. .■■ ■ -■ ■ modified up to 

1st October, 

Eegulatlon V 011873 [Bengal (Eastorn) Frontier], as modified up to Ist July, 

jnnn . . ... ... ... !*• "p- Ua,) 

Hesulation’in of 1876 (Andaman and Nicobar lalanda), aa modiSed uip^W 
noguiaUmTl'^f 1886 (Assam Land and BOToniol.'as modined up to 1st jitno, 
aegulationYIotl88e(AJmot Bnral Boards), as modUlod up to 1st Pobrnarj', 
Bsmlatlon V of le03(Sontbal pirgaKaa Joatioo), as modiHed up foist Ootobor, 

IPQQ .♦• •• •** *'* “P' ll*^‘J 

EsCTlafion I of 1896 (Kaohln HUI Tribes), as modified up to let April. 
1009 ... *** * 

HI.— Acts and Eegnlations of the Governor General of India 
in Council as originally passed. 

1006. 8vo. Stitelicd. _ , . 

[The above may be obtaioed •cpsrately. 
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IV.— Translations of Acts and Regulations of the Governor General 
• - ' . , of India in Counoil- ■ 


Acts X of 1841 a 
Decembori 
1001 

Act XX of 1847 


-idiflGduptolst - ■ 
gt December, 
InUrda.'^ft, 6c>. (la) 
In Urdu. la. 3p. (la) 
In Kagri. la. 3p. (la.) 

Act XVIII of 1860 (Judiclal'offlcers* Protection) witb foot-notes. In Urdu. 

. , Cp. (la ) 

Ditto.' ' " - . In Kagri. 6p. (la) 

Act XXXIV of 1850 (State Prisoners), as modified up to 30tb April, 

iQnq . ... ... . —In Urdu. 6p. (la.) 

Ditto. '* *** . I” ^“6" ®r’ 11“') 

Act XXX of 1852 (Naturalization), as modified up to Ist December, 

inn? (la.) 

Ditto. *** InNagri.Op. (la.) 

Act XII of 1855 (Legal Bepreaontativos* Suits), as modified 'iP .. . 

November, 1904 • 1° ^P- (I*-) 

Ditto. 1° Nagri.3p. (la.) 

Act XIII of 1856 (Fatal Accidents), as modified up to let Dooember, 

1903 ' In Urdu Cp. (la.) 

Ditto. InXaffri. 6p. (laO 

Act XXIII of 1856 (Mortgaged Estates Administration), as modified 

up to 1st October. 1008 In 3p. fis ) 

Ditto. -In.NagrISp. (la) 

Act XV of 1856 (Hindu Widow’s Ee-marriago) In Urdu. Op, (la.) 

Ditto. lo Or- (!“•) 

Act XX of 1856 (Police Ohaukidars), as modified up to Ist 'Nov- ' 

ember, 1903 '• In Urdu Zs. Op (laj,, 

Ditto. ' InNflgii. 2 a, Or ‘(la.) 

Act XXXIV of 1866 CXiunaoF (Supreme Courts)], os modified up to 30tb 

April, 1903 ... ... ... In Urdu. la. (la) 

Ditto. t In Nagri. 'la. (laj . 

Act XXXV ofl868 [Lunacy (District Courts)], as modified upto SOtb"' • 

April, 1003 ... ... In Urdu. la. (la.) 

Ditto. ^ In Kagrl.la. (la.) 

Act XXXVI of 1858 (Lunatic Asylums^, as modified up to Slat May, 

1002 ... ... In Urdo. la. 6p. (la.) 

Act XIII of 1869 (Workman’s Breach of Contract), as afleoted by 

Act XVI of 1874 , In Urdu. Sp. (la.) 

Ditto. In Nacn‘8p da.) 

Act IX*. Of 1880 [Employers and Workmen (Disputes)] as modified, • . 

up to Ist December, 1904 ... In Urdu. Sp. (la.) 

Ditto. Iq Kagri. 8p. da.) 

AotXLVof 1800 (Penal Code), as modified up to Ist April, 1903. 

In Urdu BB.1.6.(5a.) 
Ditto. In l^agri. Bb. I’S. (So.) 

Act V of 1861 (Police), as modified upto 7tb Jlaroh, 1903 ... In Urdu. 2a. 9p. (la) 
Ditto. in ZJftgti. 2a. Sp. (la.) 

Act XVI of 1861 (Stage-carriages), os modified up to Ist February, 

1808 - In Urdu. la. Sp. (la.) 

Ditto. In UaRrl. la, Sp. (la.) . 

Act III of 1864 (Foreigners), os modified up to Ist September, lOOO; 

In Urdu. la. (la } 

Ditto. In Kagri la. (la.) 

Act III of 1866 (Carriers), Bsmodified up to Slat May 1003 .. In Urdu, sp. (la.) 

Ditto. 'in Nagri. 9p. (la.) 


Act III of 1807 (Gambling), as modified up to 1st December, 


Act V c* 
180C 


In Nagn. la. Sp. (la.) 
In Urdu. la. (la) 


to let January, 1006 ... 
ar), 08 modified uP to 1 st January, 

Bound R*. S. iCa.) 


Act I ' 
190 ^ 


Bb. 2-8. (6a.) 

I modified up to let December, 

' ^ ... In Urdu. la. pp. (la.) 

Ditto. In KagrL la. 0p. (la.) 
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Act XXIII (PonBlons) ... In Ur«u. 9^ ( 1 ^ 

(Punjab Laws), &s inbdiflod'up to Ist Novomt^'iir' 

■ A •PS •’!« •“■ ••• * *•*• •• ••• ...lt^U^4'a.^^.6p.U•-6p. 

Act IX of 1B72 (Contract), as modtflod up to Ist Soptomber, 

1800 ... In Urdu. 9».flp (3a. 

A . •VTT • Ditto. - - . “ . In Napri. Pa. 6p. (3a. 

Act XV of 1872 (Christian Mamago), as modified up to Ist April, 

*801 ^ ' In Urdu. 4ft. (2a. 

, - Ditto. • - • N»gn 4a. (2a 

A«t V of 1873 (Qovcrntnonl BaTings Bank), ns modified up to Ist 

April. 1003 . In Urdu. 9p. (la 

Ditto. In Nairri. 9p. (la.; 

Act VIII of 1873 (Northern India Canal and Drainage), as modified up to 

18th July, 1800 - In Urdu. 3a, Sp. (la.] 

Ditto. luNagn 3a. 3p (la.) 

Act X of 1873 (Oaths), aa modified up to 1st February, 1003 ... In Urdu u. (U.) 

Ditto. _ In NagTi Pp. (la.) 

*“* .... noes). luUrdu la (I 

^ ■ In Urdu 2a (1 

A ‘ In Urdu 3p. (la) 

In N^ri. Sp.’ (la ) 

Act XI of lS 7 a (Preaidonoy Banks), aa modified up to Ist March, 

1906 In Urdu 3a Pp. (la. 6p. 

Ditto. Ill Kagri. 3ft Gp (la. 6p. 

Act XVIII of 1870 (Oudh Da^a) •» In Urdu 2a. (la 

Act I of 1877 1 (Specific BeIioO> as modified up to 1st February, 

1904 - ... . .. .. .. In Urdu 4ft. 6p. (la.Cp.] 

Ditto. InNaen 4a. 6p. *1*. 6p.) 


1002 «.« ••• • ... la Urdu.' Sa (It.) 

Ditto. ' In Nacri. 2 a, (Itj 

Act XVIII of 1870 (Legal FraettttoneTS), as modified up to Ist May, 

1806 ... — InUrdu. 2a. Op. (It.) 

Ditto. In Kaeri. 2a. Oj). (liu) 

Act XV ofl88l (Factories), as modified up tolBt April, ISOl In Urdu. la. flp (la.) 

' ' Ditto. InKagn la Cp (laj 

Act XVIII of 1881 (Central Provinces Land Revenue), as modified up to 

Ist November, 1808 -f * 1“ ®P-' 

Ditto. In^a(rn.Pft.^U.6p) 

Act IV Of 1882 (Transfer of Property), as modified up to 1st March, 

1900 ... ’ ••• • ** Urdu 6ft. 9p, (2a.) 

> Ditto. In Nagn. 6a. Op. [2a.) 

Act VI of 1882 (Companies), as modified up to Ist August, 1006. 

j Id Urdu 13a. Op. (3a.) 

Ditto. In Nftgri. 14a. (3a.) 

Act ’XIX of 1883 (Land Improvement Loans), as modified up to ist 

Saptomber, 1900 .'VV"*?' 

^ TlUfn. - In Kasn. la. (la.) 


wauiuuiuoit lowu » 7 ' ;r ; 

‘ . Ditto. - In Nagn. la. (la.) 

Act IV of 1884 (Explosives), as modified up to Ist May, 1890. In Urdu. la.3p. (la.) 

Ditto. • li»ha^.la.3p.(la.) 

Act VI of 1884 (Inland Steam-vessels), os modified up to let July, 1801. 

lu Urdu 3a Cp (la. Gp ) 

, . ... Ditto. *' InNftpri. Sa. Cp. (la Cp) 

Aot XII. of 1884 (Agriculturists Loans), as modified up to ist 
. 8opb,mber. 1906 ’ I; «r- (|-) 


Am XVIII of 1884 (Punjab Courts), os modified up to 1st Dooombor, 

1800 ... . In Urdu. 2\ 6p.(la.) 


Act li of 1885 (Negotiable Instruments AxaondTnont) 
Act III of 1886 (Transfer of Property Araondmont) 
Act X of 1885 (Oudh Estates Amendment) . , 


In Urdu. Op (la.) 
In Urdu. Sp. (la.) 
la Urdu. Sp, (la.) 

c 


Act ~^nT Ot ISSS CTelesrapliE), as nodiaea ap to 1st •'aarol^ 1905. 

la Criz. la. i'ju Oi-l 


Act XXI oflSSo CH^dras Civil Courts AsendiaenO — *- 

Act n oIlSSS (lucoTae-tax). ssmodiSeinp lolst April, 1903. >■=- 

Dirto. 

Act TV of 3SSS (Aceading Sectloa 265 of Contrsct Act) 

Act VT of ISSS (Births, Deaths and ilsrrtageBesistratiCU). 

Act X oflBBS (CrimiualLavr Araerdiceat) — -~ 


la yinzri. Ca- la. 

Is CrSs. rp. T-fi-l 
isrrds.i£.r?. ai^j 
.. la Uria. C-^-.Us-J 

Act XI Of ISSS (TrasitrsysX as zaodiSed up to Slst Decem'ber, 

1900 _ ^ la rrfa.Ci.rp.ai-} 

Ditto. layaaAC^Cs. (li.) 

Act XUI of ISSS (Securtties>,asfir3endedlj7thoEepealirg£rdA2r:sadia.g 
Act.lSPl - ^ ... 1 - — laCrCa.iT.'la.} 

1 ^ Xtrri. < 71 . Oa.) 

Act yi o f 15S7 (Csapasies Aiaeadiaeat) — — -- la Crda. cp. as,'! 

Act'VT!of26B7 (Suits’ 'Valastioa) - — w — larria.;-?. ilt.} 

Act tX of 1SS7 CDroviueial Ssiall Cause Ccuris), us 2 aDdi£.ednpio In 
Decenher, 1B0B — larrfa-Ss-tp-Gi.) 

lalvanaifl-Cp. (la-l 

ActXoflB57 (irstivePaafcnger Ships) w. - laUrfa-li-Cp. ilt) 

Act Xn of 1SS7 (Beugal, ITorth-iren Proriaces aud Assarc Civil Courts). 

la Tria, li- rp. 

Ditto. 1= XfczA it tp. pL} 

Act XJV of 1SS7 Cludiaa ilEriue), as luodiSed up to loth PehruBry, 

1S89 ~ ... ... ... L « ^ ... laUr5a.SvCr.fli-} 

Ditto. IrltR=aSvip,aA} 

ActXVonsS 7 (BamsI 3 itsr 7 ?o^ee) ^ ... - la rr£a. 5 T.{ 3 M 

Ditto. iaynrr:.S 7 , Ha.) 

AetXVIIIonsS7(AU£h£h£dUE5T€rr:tT) — .. — laUria-tv a*-' 

Act III of ISSS (Police), AS rtodidod up tolrtll£rch,lS?5. Iarr2a.fp. d*-) 
Ditto. (tsptxssd). la yipA Cju OtJ 

Act IV of ISSS (ludiaa Hessrre Porces), a5Sooiih.ed opto 1st Xareh, 

ISSS .. la rria. ip. 

. . Ditto. (as passed), ta yapri rj^ 31*-} 

AetTIoflSSSCDehtcrs) ^ ... ^ IrrT 5 t.Ca.afc} 

Dir.O. IrStor-Cp Ifc) 

Act I oflSSS (Xetal Coteus), as soiided up to 1st AurtLlSOi- Irrr 2 a.fj. Oa-V 
Ditto. Irytra.fp.Clfc) 

ActHcf 1SS9 (Xeasuret cf Derrtb) IrrTis.fr.afci 

Ditto. laytrAlT.ilw 

Act TV oflSSS (Meoahsudife IfAths), AS suodided up to 1 st Tehcuarr* 

1804 IsCr 2 Tr 2 fcf 7 >.a®:> 

. , , Ditto. Irytra. 2 xflfc) 

AetTIcfl 5 S?_(Pr 3 hatsAudAdr:iuislratiou) — — — la UrSa. fa. O vt 

IxyarACr. Ofc} 


, Ditto. 

Act Vli cf 1S59 (SucceEslou CsTii2.cste), ss zoodiXed up to" In 
D&eeu iher,190S la Crea. Iv £p Or-} 


Act iiil cf 1SS9 (Csstcuzaeuts), as tuodiiied up to 1st 

1S« ... It^'ara-SfcOfctTv} 

Act XV oflSSS (0£.cial Secrets). AS toodihed up to In AurtL 19 04. la r.-et-S7». ^*0 

. Dir-O. ' laytrA^pilfc) 

Act XVI cf 1559 (CeutralProriucesDsud Sereuue) ~ * la Urfa. iv fp. 0*0 
, Ditto. .'a y tpL iv cr- fifc) 

ActXXcflSSa (Luuatic Arrl nyr< „ — Irr?ir-??.afcl 

Ao.IoflSeo (B.eTeuueH.ecorcrs') -...._. IrtTrix-tp-ilfc^ 

Act n of 1S9 0 (Aaaeudius Acts cf 1554, X cf 1555, H of 2S74 

eudV cf 3551) — _ _ _ _ _ — IxCraa-fp. a*J 

Act V cf 3590 (ludias Pcrest uud Duma 's='cr=-n Aiue-=uin:t). ^ Ua£=- f p. Ofc} 

Ac: VirioflSpO (GusrdiausAud'K'Ards)'' — larr£T-£vfj.at.9p.i 

Act IX of 1S90 (H-sO-trsys), as tsodid.*^ "P t*« m Juue, 1905 laUrlx_5vt5vj 
ActlXcf 1S90 CEAU'5rsy5),ssr:oiidBiuptolrt Xlsv,lS?5 JslCtariBv o:*-} 

ActXoflSPD (Press APdSet.istrstssuofBootsArus'^iuiePt)- larrla vifc) 

Act Xt of 1S90 PrCTeuPou cl Cruelrv^Q — la Cris-f:. ,itj) 

Ae:XIXofl«^? 0 (Sa:tAu:eudu:e=t) * _ — — la Cria r'p 0*4 

Act XX cflSso (Xcrth-^efteiu,I^Tiu©s«sud O^dh) — — IxUaci-ifi. 
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Act X of 1001 (Indian Criminal* Law Amondmont) 
Act XIV of 1801 (OudU Courla)... 


1803 and XII of 1000 

Ditto. 

Act lI_of_1892 (Christian Marringo Validation) 

Act ' ' ■ Wards Amondmont) 

Act Act and Civil Procoduro 


Act , 


In Urdu. 3p. fla.) 
In Urdu. 6p. Ob.) 

Act XVIII oflSOl (Bankors* BooksEvidonco), as modillod by Aots I of 

oi onrt 'T rtf loon In Uriln 3p. (la.) 

In 2»a;,'rj G|> la.) 
In rdu Sp 1 1&.) 
In , rdu. tp. (Is ) 
Code 

In Urdu. 3p. (Is.) 

, . . , . In Urdu. 3p. (la.) 

Act A Ol AOUd Vlilluu AmiaiUlLlua) In Urdu. 2a. 3p. (la. 6pJ 

Ditto. In la. 6p. (Is. 6p.) 

Act III of 1804 (Criminal Procoduro and Ponal Codes Amond- 

niOttt) ... .. • In Urdu. Sp. (Is.) 

Act V of 1804 (Civil ProQCduroCodo Amondmont) In Urdu. Sp. fu.) 

Ditto. In Nbot. Sp (la ) 

Act VIII of 1804 (Torlfl), osmodiflodup to Ist October, 1003. In Urdu, is. (la.) 

Ditto. InNapri Sa. 9p. (2s.) 

Act IX of 1804 (Prisons) in Urdu. 2a. Sp. (la.) 

Ditto. In Ka^L 2s. Sp. (la.) 

Act VII of 1805 (Civil Proeodnro Codo and Punjab Lows Act 


Amendment) . . 

Ditto. 

Act XII ofl805 (Companios~lilomorandum of Association) 

Act XIV of 1805 (Pilgrim Ships) 

Act II of 1800 (Cotton Dutloa) 

Ditto, 

Act VI of 1800 (Indian Penal Codo Amondmont) 

Act VIII oflBOQ (Inland Bonded Warohonsos) 

Ditto. 


In Urdu. Sp. (la,) 
InNasrri. Sp. (la.) 
... InUrdn. 8a. (la.) 
In Urdu. la,Sp. (la.) 
In Urdu. la. Sp. (la.) 

In Kapri. la. (la.) 
... In Urdu. 3p. (laj 
... In Urdu. Sp. (la.) 
In Nagri. Dp (la.) 


Act XII Of 1800 (Exciso), as modifledup tolst August, 1006. In Nagri. Sa. Sp. (la.) 


Id Urdu. Sp. (la.) 
In Nagri. Sp. (la.) 
. In Urdu. Sp. (laj 
In Urdu. Sp. (la.) 
In Nagri. 3p. (la.) 
In Urdu. 3p. (la.) 
In Nagri Sp. (la.) 
... In Urdu. 3p.(la.) 

In Nagri. Sp. (la.) 
In Urdu. la. 3p. (la.) 
In Nagri Op. (la.) 


Act I Of 1807 [Public Servants (Inquiries) Amendment] 

Ditto. 

Act II of 1807 (Criminal Tribes Amondmont) 

Act HI of 1807 (Epidemic Dlsoasos) 

Ditto. 

ActIVofl807(Fl9horlo8) 

Ditto. 

Act VI Of 1807 (Negotiable Instruments Act Amendment) 

Ditto. 

Act VIII Of 1807 (Reformatory Schools) 

Ditto, 

Act IX of 1807 (Provident Funds), os modlflod up to Ist April, 

1903 In Urdu. 9p. (la.) 

• Ditto. In Na^i 9p. (la.) 

ActXof 1807 (General Clauses) In Urdu. la. (la.) 

Ditto. 1“ Nagri la. (la ) 

Act XU of 1897 (Local Authorities Emergency Loans) .. laUrdu. Sp. (U.) 

Ditto. In Nagri Sp. (la.) 

ActXV of 1807 (Cantonments) ;; ... inUrdu.3p.{U.)' 

Actl of 1898 rstago-carnages Act (1881) Amondmontj . In Urdu. sp. (la.) 

Ditto. Nagn. Sp. (la.) 

Act III of 1808 (Lepers) ... • In Urdi^ 6p. (la.) 

Ditto. InNaCTi.Op.(la.) 

Act IV of 1808 (Indian Penal Code Amendment) ... ... ... In Urdu. Sp. (la.) 
Act V of 1808 (Codo of Criminal Procedure), as modiacd up, to 

IsJ-AnWl 1900 ... .*• ‘ in Urdu Ra, 1*4 (Sa.) 

ISt April, louu Ditto. NVri- Hj. 1_6 (;^a.) 


Act VI of 1808 (Post Office) 

Act IX of 1808 (Live-Stock Importation) 

25itto. , « , X 

ActX of 1808 (Indian Insolvency Rules) ^ 

Act I of 1809 [Indian Marino Act (1887) Amondmentj 
Ditto. 


In Urdu. Su Sp.fla.) 
Ill Nagru 3v .Sp <la.) 
... In Urdu. 3p. (la.) 

InNacri Sp. (la.) 
... In Urdu. Sp. (la.) 
... Ill Urdu. Op. (la.) 
In Nagn, 6p. (la.) 


AotIIofl809 (Stamps), a 


modifledup to Slst August, 1905 In Urdu. 7a. 6p. (la. Cp ) 
Ditto. 1“ 
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AotIVofls'99{GoTer'njnentBtiUiUnB6) . ... I "hJ^! a?! at! 

Act VII of 1899 [Indian Steam-veasele Aof(l804) Amendment]. In Urda. 3p. (1*.) 

Ditto. : ' A • 

Act VIII of 1899 (Petroleum), . as modiflod up to Ist 

1909 .V- — ■ 

Ditto. .... 

Aot IS of 1899 (Arbitration) ... ' ^ ••• 

Ditto. 

Act XI of 1899 (Court-fees Amendment) ... ... 

Ditto. ^ ‘ 

Act XII ofl890 (Currency Kotes Forgery)... - 
Ditto. - • 

Act XIV of 1890 (Tariff Amendment) ... . 

Ditto. - 

Act XVII of 1899 (Indian Begiatration Amendment) 

Ditto. ' . . . . 

Act XVIII of 1899 (Land'Improvement Loans Amendment) 

Ditto- 

Act XX oflflPOfPreBidenoy Banks) 

Ditto. . - - ' • • 

Act ‘g’g T of 1899 (Central Provinces Tenancy Amendment) ■■ 

Ditto. 

Act XXIV of 1809 (Central Provinces Court of Wards) ... 

Ditto. , I 

Act I of 1900 (Indian Articles of War Amendment) ... , ... 

Ditto. 


Ib N»gri. 3p. (1».) 
January, 

In TJrda. 1*. Op. OM 
In Ksgri. 1ft. Op. (li.) 
... In Urdti- 9p. dft.) 

Im Nfcgri. 9p. (!».' 
... In Urdu. 6p. (1*.) 

In Naeri. Op. {!&.) 
... In Urdu. Sp. {Ia.J 
In K»gri. Sp. (In.) 
... In Urdu. 3p.(lE.l 
, ' In TUtSn. 3p. dft.) 
... In Urdn. Sp.Un.) 

In N«gri. 3p. (la.) 
... In Urdn. Sp.(U.) 
■ In Nagri. 3p. <!»•) 
In Urdu. Sp. (la.) 
In Nftgri- Sp. a>.) 
‘ In Urdu. Sp. (la.) 

InNagri- Sp. (la.) 
In Urdu, la. Sp. (la.) 
In l^ftgd. lt*3p. (la.) 
< . In Urdn. Sp. (la.) 
In Nagri. Sp. (la.) 


Act III of 1900 (Prisoners), as niodidedup tolst Moroh, 1906;IuUrdn 2 a Sp. (la.) 


Ditto. 

Act IV of 1900 [Indian Companies (Branch Hegisters)] 

Ditto. 

Act IX of 1900 [Court-fees (Amendment)] 

Ditto. 

Act X of 19 00 (Census) ... ... 

Ditto. 

Act II of 1901 [Indian Tolls (Army)] 

Ditto. 

Act V of 1901 [Indian Forest (Amendment)] •. 

Ditto. • : • • 

AotVI of 1901 (AssamLabour andBmlgration) ' 

Ditto. 

Act VII of 1901 (Native Christian Administration of Estates) 
Ditto. 

Act VIII of 1901 (Minos) 

Ditto. 

Act IX of 1001 [Indian Articles of War (Amendment)] ... 
Ditto. 

ActXofl901 [Court-fees (Amendment)] ... ... ... 

Ditto. 

Act II of 1902 [Cantonments (House-Accommodation)'* .. '. 
Ditto. 

Act IV of 1902 (Indian Tramways) •• 

Ditto. 

Act V of 1902 (Administrators. General and OfQcisl Trustees). 
Ditto. 

Act VII of 1902 [United Provinces (Designation)] 

Act '7111 of 1002 (Indian Tariff) ' ... 

Ditto. 

Act II of 1903 [Indian Post Office (Amendment)] •• '••• 

Ditto. 


Aotlll of 1903 (Electricity) 

Ditto. 

Act VII oflOOT (Works Of Defence) 

Ditto. 

Act VIII of 1903 (Probate and Adminietration) 
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In Nngri 2ft Sp. (1ft.) 
.. In Urdi 8p. (Ift.) 
' InUftgri-Sp. (Ift.) 
lu Urdu. Sp. (1ft.) 
'InNftgri. 3p. (la.) 
In Urdu. 9p. (Ift ) 

, V la Nftgri. 9p. lift.) 
.. In Urao. Op. lift.) 

> In Nftgri. 9p. (la.) 
... Is 0:^0. Sp. (1ft.' 

. InKftgci.8p.tlft.) 
... In Uiran. 5ft. (8ft.' 

In Nftgn. 5ft. (2ft.) 
... In Urdn. Sp. (la.) 

. In Kftiiri- Sp. (1» ) 
Jn Urdu. 1». lift ) 
In Kftg^. 1ft- (1ft.) 
... In Drdo Sp. (la.) 

Id Kftgcu Sp. (Ift.) 
... In Urdn. Sp. Uft.) 
In Kftpn- Sp. (la.) 
In Urdu 1ft ll*.l 
In 1ft. (Ift.) 

... In Urdn. Sp. (U.) 
InNftgn Sp (la) 
In Drda Sp (la ) 
IuK*gn.3p lift.) 

; In Drdn. Sp (la ! 

In Urdn Sp (la; 
In K»pn Sp da.' 
In Urdn. Sp (la.) 
In Kapn Sp (la.) 
In Urdn. ix. Op. (1ft. 6p ] 
In Ka^^n. 2*. (1ft. Op ) 
...In Urdn. lit. Sp. (la.) 

In Kft^rri. la. Sp. (la,) 

... In Urdn. 8p (Iv) 

, In'Kftgri. Sp. (It.) 



^CllXoflPOn (TcnCoss) 

Ditto. 

Act S of 1003 (Victoria Memorial) * 
Ditto. 

AetXIII oflOD3 (Lopors) 

Ditto. *“ 

Act XIV of 1003 (Indian Forolen Marriages) ... 
Ditto. 


Act XV of 1003 (Extradition), oa modiOod up to Ist Docombor, 


In Drdn 3p. (Ia.) 
In Nsgri. 8p. (1a.) 
In Urdn. 3p (1 a) 
In Nagri. 8p. (1a.) 
In Urdu. 3p. (Is.) 
In Kagri. Sp. (la.) 
In Urdu. 3p. (Is.) 
In Nagri. 8p. "M 


1004 

Ditto. 

Act I Of 1004 (PolBons) 

Ditto. 

Act III of 1004 (Local AuthorltlcaLoftn) ... 

Ditto. 

Act IV of 1004 (North-West Border Military PoHr>o) 
Act VI of 1004 [Transfer of Property (AmondmonOl 
Ditto. 

Act VII of 1004 (Anciont Monumonta Prcaorvation) 
Ditto. 

Act VIII ofl004 (Indian Unlroraltlos) 

Ditto. 

Act X of 1004 (Co-opcratlro Credit Societies) ... 
Ditto. 


In Urdu, la. 9p. (ia.) 
In h'agri. In. Op. (la.) 
... In Urdu. Cp. (la.) 

In Kagri. Cp. (la.) 
... In Ui3u. Sp. (In.) 

InNagri. 3p (la.) 
... In Urdu. Op. (la.) 

... In Urdu 3p. (la,) 

In Nagri. 3p. (Ia.) 
... In Urdu. Cp. (Ia.) 
In Kagri. 9p. (la.) 
In Urdu, la. 3p. (Is.) 
In Nagri. la. 3p. (la) 
... In Urdu. la. (la.) 
In Nagri. la. (la.) 


Act XI of 1004 (to roviro and continue section 8 B of the Indian Tariff 

Act«1604) •• «* •• ••• ••• - In Urdu. 3p. (!»•) 

Ditto. In Nagri, Sp. (la) 

Act XIII Of 1004 (Indian Articles of War Amendment) In Urdu. 3p. as.) 

Ditto. , , In Nagri. 8p (la ) 

Act XV Of 1004 [Indian Stamp (Amendment)] In Urdu. 3p. (la.) 

Ditto. . . In Nagri. 8p. (Is.) 

Act L of 1005 [Local Authorities Loan (Amondmont)] ... In Urdu. 3p. (la.) 

Ditto. In Nagri. 8p. (la.) 


Act 11 Of 1006 [Indian Bnlrorsttlos (Validation)] 
Ditto. ^ . 

Act III of 1005 (Indian Paper Currency) 

Ditto. 

Act IV of 1005 (Indian Railway D^^d) 

Act VI oflOOS (Court-focB Amendment) 

Act VII of 1006 (Bengal ond Assam Laws) • . 
Ditto. 

H 

H 

B 

B 

a 

B 

E 


In Urdn. 3p. (la.) 
In Nagri. 3p (la.) 
. In Urdu Op. (la ) 
In Nagri Op. (la.) 
. In Urdu. 3p. (la.) 

>. In Urdu. 3p. (la.) 

Id Nagri, 3p. (la.) 
• In Urdu 8p. (la.) 

In Nagri. 3p. (la 1 
. In Urdu. 2a (la Op } 
•• . In Urdu. 2a. (la. Cp) 

. In Urdu. 2a. (Is. Op.) 
Jilsttco). In Urdu. Op (la.) 
>) .. In Urdu, 2a. 3p, (la.) 

• ... In Urdu. 2». Cp, (la.) 

•• . .. .. In Urdu. Cp (la.) 

• I ... In Urdu. 4a. 3p. (la) 

V,— jriscellaneous Publications- 
n, . , , . nfiocislation in tboGovernor-Genoral’s Council during 

Table showing effect 01 iob‘» _ _1898lplOOO. Rr.i. (Ja.6p7) 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


ditto 

ditto 

ditto 

ditto 

ditto 


during 1001. 
during 1002 . 
during 1903. 
during 1904. 
during 1905. 


. (2a.) 
2a. Cp.(Ia.) 
Ha. (2a.) 
4a. (21.) 
3p. (la.) 


Acts of the Governor-General of India in Council from 

■8 1 » Koti-d on «*ae)i. 

Law Commission, 1879. Foolacap. Doa.Ji Re.l.(5a,) 

0 


fieport of Indian 



Prcv''”'" -r'’-- r- -.‘''f’-pv -"■'•-GonDral of India for making Lawa 
I.' .. ' *• I!* . Super»ro/al 4to. Annual guUcription Us. S 


Index to Indian Statutes ; Clironologje*! Tables and Index of the Indian Statutes, eowpilctl 
under the order* of the Oorernment of India, b/ P. Q. Wioiet, of the loner Temple, Barrieter-at* 

Law. Editionl897. 

A. Digest of Indian Law Cases, eontaining High Conrti' Reports, 16G3--1900, andPriry 
Council Sports of' Appeals from India, 1836—1900, with an Index of cases compiled under 
tlio orders of the Government of India, bjr J. V. IVoodsiait, of the Jfiddle Temple, Barrister* 
at'Law, and Advocate of the High Court, Calcutta. In sir volumes. Super-royal 8vo Rs 72 
reduced to Rs 86 for cloth bound j and Rs. 78 reduced to Rs. S3 for quarter bound (Rg. 3*12). 

Single volume reduced to Es. 7 whensoldaeparatcly for the first five volumes and to Rs. 5 for the sixth. 
A Digest of the Statutes and Acts relating to Merchant Shipping in India, 
Edition 1884. By T. A. Peabsok, Barrutor-at-l/sw ... Rs. 5. Reduced to Rs. 3. {12a.) 

Inex to Act V of 1869 (Indian Articles of War), as modified up tolst January, 

1885 7a. (2a.) 

Ditto In Urdu and JTagri, 7a. (2a.) 

Contents to ditto ... lu Urdu and Nagri. la. 9p. (la.) 

The Baluchistan Agency Porost Law, 1800 In Urdn, 2a, (la. 6p.) 

The Quetta Municipal Law, 1896 In Urdu, Sa. Sp. (!»• fip.) 

The Baluchistan Agency Criminal Justice Law, 1896 ... In Urdu 9p. (la.) 

TheBaluchistanAgenoyOxvil Justice Law, 1896 ... InUrdu. 2a.op.(la.) 
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list of till Bools and PoWlcillons for silo wMcli an loss tOan two juts old. 


LEGISLATIVE DEPARTMENT. 


[TtMe petlkatietii miy be obtamej from the OfSitt of tb« Saperinlcndeat of OoTernoint PrinKnr. 
lodia, Ko 8, Ilaitmct Struct, Calcattft ] 


The Pncee of the General Acta. Zioetl Codoe, Merchant Shipping, Dlcoai. Index to 
rnaetmenii and the DlRcata of Indian Law Caeoe. 1001 to 1007 (le^paratelT and Per eet of 
Ore Tolumet) have been eontldcrablr reduced. 

The Britiih Enaetmecta in force la Kative Statca were iiiued b; the Foreign Departmeut 


L — The Indian Statute*Book. 

RavisiD Edition. 

Super-royat £ro.. cfoM ItHtrti, 

B.— General Acts. 

General Acte of the Gereraor General of India lu Counril, Vol I. from 183t to ISG7, 

EditioilOOG 

General Aeti of the OoTemer General in Cooncil, Vol II, from 1863 to IS7S, 
Edition leoo .. 

General Acli of the Oereroer ( 

Edition 1009 

General Arte of the Gorerner General in Cooncil, Vol IV, from 1687 to 1807, 


General In Council, Vol III, from 1670 to 18S6. 


Edition 1000 ... 

Oeorra] Aeti of the Oorernot 
Edition 1009 .. •• 

General Aeti of the Goieroor 
Edition 1009 


General i 
General 


Council, Vol V, from 1898 to 1903, 
m Council, Vol. VI, from 1904—1908, 


. Ri C 
Ri 7 

. R* e 
Re 6 
. Re 6 
. Re 7. 


IlOa) 

IlOa) 

(9a) 

lOa.) 

(9a.J 

{UM 


C.— Local Codes. 


Hi 2 
Ri. C. 
Re C. 
Re C 


( 8 ») 

l8a.) 

(8a.} 

(8a.) 

(t») 

(10a 

(9a., 

(9a.) 


The Bancnl Code. Third Edition, 10O6,conUloini; the Regulationi and Local Acti lu 
in Cengal. Vole. 1 W V. Re 0 » toluene or Re 30 Reduced to Re 20 for let of S Volnmei. 
TbeBombavCode, Vol I. Third Edition. 1007 •• R* * 

Ditto Vol II. Third Edition. 1007 R»- C. 

Ditto Vol III. Third Edllion. 1008 R» 5 

Ditto Vol. IV. Third Edition, 1000 R* 4 

Volumes I to IV reduced to Re 11 pw aei. 

The Coopg Code, 

E B, and Assam C 

Ditto *“ 

Ditto 

Volumes I to III reduced to Ki 1C per iit. . _ , ... . 

The-. .... ■ ■ 

. I * I ; I 

The UniicdProrincca COLO, yolun.e21. 

' ■ • ■ . , . eiteaded to. the Scheduled Dittricte of 

. _ ; ■ ■ ‘ . . . • • lutricti Act, 1874, with an Indei. Re 10 

Tho TIoltea p'-orinoes Code! Vol.. 1 one 11 ro Jnesd to B. 7 p» .=t 

/•file IVeee 


A new edition of tho Burma Code. 



II.—Repriuts oi' Acts and He^ulations of the Governor General of India 
in Council, as modiued by subsequent Legislation. 


Act I of If ■ ’ ■” -r • . ‘ »•« . ... 4 ~Qtobor 1907. a*- (I* 

Act SXI I ■ ' * -notes Ia.6'>.(Iij 

Act XSX' ■ difled up to 1st 

Augue* IK (1* 

Act XXX of 1652 (Ifaturalis&tion of AliOQS), Bsmodillod up to 30th April 

1908 

Act XX of 1853 (Legal Fr&ctltionors), ss modiflod up to 1st September 

1907 ••• la Op. (It) 

Act XXIV of 1854 (Malnbnr War— Kniros) with foot-notes la- sp. (it.) 

Act XXlIt of 1855 (Adunnistration of mortgaged Instates), as modtllod 

up to 1st October 1008 la. 3p.(li! 

AotXXIV 0 fl 85 f • - * • -a - ■ r IOqO. 2 a (la) 

ActXHIofl857 ... 4v3p. (la^ 

Act XXVII oflS ■ 2a.Cip.aal 

Act IX of 1850 (I ■ ... la Pp {!».» 

Act XXIV of 185 • . 1st Nov. 

ombor 1007 — ... ... 3a Cp. (ii) 

Act XVI of 1803 (Ezoiso Duty on Spirits), as modified up to let 
October 1008 2a.aaJ 


» -4 - 4 ^ Sp.da.) 

t . la. «p. (la.) 

■ ■ ■ .. Rs. 1-8. (2a) 

■ ■ 1008. Sa. (la) 

• • . upto 

let October 1907 — — Ga.(laj 

Act V of 1869 (Indian Articles of War), as modified up to 1st January 

1009 Bs.l.2f3aJ 

Act V of 1870 (Unclaimed Depoaits). as modified up to 1st October 

1908 ... ^ la-da-) 

j^j.4<rrr, ..... Bfc 1-2 l2aj 

A( * ' • 1 ■ , &i.3p. (la.) 

A< . « 4 ' ■ etobor 

iyU8 64. 6p. (U. 6p0 

Act I of 1872 (Evidence), as modified op to 1 st Slay 1908 Re.i. (Sa.) 

Act IX of 1872 (Contract), as modified up to 1st February 1908 ... R«. M.isa.) 
Act £X of 1874 (European Vagranov). as modified up to Jst September 

1909 ... .. ... ... 6a. Cp. (la.) 

Act I Of 1878 (Opuim), as modified up to Ist October 1907 ... •.* 5a. Cp. (la.) 

Act VI of 1878 (Treasure Trove), as modified by Act XII of 1891, as 

■ 2a- Sp. (la.) 

Act . t • - ne 1908 .. III. I-B3 (-u.) 

Act . • 1 • .. » 6*- (la-) 

Aol ' • ■ ■ ip to lat October 

19U’, .. ... . li. Cp. (U) 

1880 (Vaccination), as modified up to let September 

1000 ... ,. ... ,,, ... 4a. C)p.(Ia) 

Act XV of issi (racrtoiesi, as modified up to 1st April 1010 5a. cp. (i* eio 

XVIII of 1881 (Central frovincos iand-revenue), as modiflod up to 

Ist March 1909 Ri. 1-2 .la.) 

Act XXVI of 1881 (Negotiable Instruments), as modified up to let Sept- 
ember 1909 . I'a (taj 

Act - •■tjuneiooe ... lO. .K) 

fOt ' ■ ■ . • 1009 '» 

Act . • ^ ■ ,, dlfied up to Ist Sept- 

SuiuCl ibut^ ... ... ... ... ... 6a. (Ia.) 

IV of 1884 (Explosives), as modifleiTup to Ist September 1008 ... 4a. 9p (U) 
1884 (Legal Practitioners), as modified up to 30th Juno 

1909 la Cp. (la) 

JJl of 1883 (Police), as modified up to Ist January 1909 — la.9p. (laj 

aSi foot notes la. 3p 'U) 

l‘^®fohandi8e Marks*, as modified up to Ist August 

I90a ^ ^ ... ... Ct 

Act VI 011889 (Probate and Administration), as modified up to 1st January 
1900 2a- 9j> 

4 


1 .) 


'I 


Act rr of ispo 
August 100*^ 

Act IX of 

Act XI of 
Act XIII 

October 1U08 


Hcdowmonts), ob modiflod up to Ist 

Op. (U.) 

to iGt Juuo 1900. Bs. (S.t ) 
^vith foot'Uotos ... So. (la) 
modillod up to 1st 

la.Cp. (la.) 


Act X of 1801 (I-'dian Penal Code Amondmont). ns modified up to Ist 

Aucust 1009 1 b. (la.) 

Act XIT of 1805 (Indian Companies Memorandum of Assoelatlon), ns 
modiflod up to Ist August 1000 3a. (Is) 


Act III of 1808 (Lopors), OS modiflod up to l8t Soptombor 1900 ... 4a. (la) 

Act V cf 1808 (Code of Criminal Procedure), ns modiflod up to Ist 

Alinusl IDOO 11*. 3-10 (Sa.) 

Act VIII of l‘=99 iPotroloum), ns modillod up to 1st January 1000 ... 7a. (U.) 
Act XIII oflSOO (Glanders ond Farcy), na modiflod up to 1st February 
loos 0p. (la.) 


III.— Acts and Reflations of tlie Governor General of India 
in Conncil as orif nally passed. 

Acts (unroponled) of the Governor Qonoral of India in Council from 1907 

Regulations made under tJio Statute 33 Viet., Cap. 3, from 1007 up to date. 

[Tlif aliov^ miT te obtained leparatoly. The priro U notod on cadt) 

IV.— Translations of Acts and Regulations of the Govomor General of 
India in Council 


(Is) 

iU) 

(la.) 

(la.) 

(la.) 

(la.) 

(Is.) 

(la.) 

(la) 

(la.) 

(Ui 


Act xxr of 1350 (Caste D^saWlittos), with foot-notOB /anftaf: 

Act XXSVII of ISSO (Public Servants Inquiries), as “odlflod up 

to Ist August 1008 ... InNftRrLOp. 

Act Xni of 1657 (Opium), os mod'tfloa up to l»t August 1008... 

Act rx of 1850 (Forfolturt.). ns^modiOod up to 1st October I0O8. h 
Act XVI of 1863 (Exoiso). us moOtflod up to Ist October 1008 .. 1; > 

Act XXXI of 1663 (Offlcisl Gnrctlo) with foot-OOtos .. ... In Oulu, 3 p 

Act XV of 186d“ludluu Tolls), as modUIca up to 30th Juno_10On.^^ 

Ditto luXi'-ti 3p. (la.) 

Act X of 1865 (Succession), “P >»' /J'S ■' {{:: Z'. gl’; 

Act XXII of 1807 (SsraisnudParaos). os modiflod up to 1st August^^^ 
1908 " InNnKti.O;..(lr..) 

Act XXV of 1867 (Press an? Roiistratton of Boots), SB mod^^^^^^^^^ 

Ist October 1907 •” •• InNaBrl.la. Sf.ila.) 

Act V of 1870 (Unclslmsd Doposlts). as modiSed up to l.t,Oot^_sr_ 

Act’ VU if 187-6 (0-inrt--f6cs);"as modiflod up to 1st I'»1rnorjr^loO0. ^ ^ 

In Kagri. Ca. Cp. (la ) 

• ,«.,1 TnH^inal Tribes), as modiflod up to Ist Sopt- 

Act XXVII of 1871 (Criminal In Urdu. la. 3r. (!»•) 

ember 1903 Ditto! " In Xagri la. ap, (la.) 



Act I of 1S7 


(Evidonoo), ns modiflod to Ist JTfiylOOS ... laUrda. St. (S-i.) 

DtttO In ^«cn. Sa. (2s.) 

Act I of 1S7S (Opium)i ns modlflod up to 1st October 1007— In Un\a. in. Cp (is.) 

Ditto In Nsrnln Op. ns.) 

Act XII of IGSO (Ends) with foot-notca 

Act II of 18S2 (Trusts), ns roodiflod upto Irt Jtiuo 1000 . •• In N.»'-n.P'. t-j'. ils) 

Act -XIII of ISSO (Cnntonrnouts), na modiflod up tc 1st October 

1007 !’» tl'- 

.**01 VI of IROO (Chnritnblo Endomnonts), ns modiflocl up to 1st 

August 1008 T..! — 

Ditto. 

Act XTI oflBOO (Esciso), ftsmodillod up to Ist March 1007. 

Ditto. 

Act XIII of 1890 (Glanders and Pnroy), as modifle 
February 1008 

Ditto. 

Act I of 1006 [Indian Tariff (ATnondmont)3 
Ditto. 

Aot III of 1000 (Coinagt!) 

Ditto. 

Aot V of 1900 (Stamp Amondmont) 

Ditto. 

Aot III of 1907 (Prorluoinl Inaolronoy) 

Ditto. 


Unlu. (ijv (Id.) 
In IvaCTi- ‘Cp. (Iv) 
111 Unlu. fa fp (S'.! 
In Xasrri 5‘». ?p. (2a.) 

*1 no to 1st 

I" Ur.lu. Op (la.) • 
In JCapri. ?P (IM 
In UrJn. da) 
In N^crrl. •'^P. (1*1 
In Urdu. Op (la.) 
In JJajrfh Op. (la.) 
la Urdu Sp. (la.) 

In ICacd Sp (!•'•) 

In Urdn. la Gp (la.) 

In Xagri. la. Gp. (la.) 


Act IV of 1007 [Eopoaling and Amondlng (Ratos and Ccssjs)]. In Urdu. Sp. (la ) 


Ditto. 

Aot V of 1007 (Loofii Authorities Loan) 

Ditto. 

Act VI of 1007 (Frorontion of Seditious Mootings) 
Ditto. 

Act 1 of 1008 (IiOKol Prnotlttonors) 

Ditto. 

Aot II of 1008 (Tariff) 

Ditto. 

Aot III of 1008 [Indian Trusts (Atnondmonl)] 

Act V of 1008 (Code of Citil Proooduro) 

Ditto. 

Aot VI of 1008 (Erplosivos Substances) 

Ditto. 

Aot VII of 1008 (Inoitemonts to Offences) 

Ditto. 

Aot yy of 1008 (Limitation) ... 

Ditto. 

Aot X of 1008 (Salt Dvxtios) 

Ditto. 

Aot XT of 1008 (Aiienm Labour and Emigr't’on) 

Ditto. 

Aot XIV of 1008 [Indian Criminal Law (Amondinont)] 
Ditto. 

Aot XVI of loos (Indian Itegtstmtlon) 

Ditto. 

Aot XVIT oflOOS (Indian Emisrntlon) - 

Ditto. 

AotloflPOO [Indian Steamship Ln-w (Axnonciraent)] ... 
Ditto. 

AotIV of 1009 CWliipping) 

Ditto . ^ 

Aot V of 1900 [.amondlns (Army) Act] 

Ditto. 

Act VII of 1909 (Anand Marrlago) 

Ditto. 


In Xa^ri. 8p. {!«.) 
In Unlo. Sp. (la.) 
In Xasri. 3p (la.) 

.. In Urdu. 3p (la.) 

In Kacri. Sp. (Is.) 

. In Ufilu. Sp. (la ) 
In Xafrrl. Sp. (la.) 

. In Urdu. 3p. (la.) 
In h’asri. Sp. (la I 
In Urdu. Sp (la ) . 
In Urdu. Hi. 1*S (Gt.) 
In Xajri P». 1*2 (Gi.) 

.. In Urxln. 3p (la.) 

In .N*aarl. Sp. \la.) 

.. In Urdu. Sp (la.) 

In Napr). Sp (la) 

. . In Uh(n. £.» (la.) 

In Naeri. 2». (la ) 

... In Urdu. Sp. (la.) 

In Naiiri. Sp. (la.) 

.. In Urdu Sp. (la.) 
In NagrJ. Sp. ^2».) 

In Urdu. Sp. do ) 

In Xapri. S}'. (Is.) 
InUrdu. £.t i2».) 

In Is'affri. 2.a. {2.» ) 

In Urdu. 2». Sp i2» ) 

In Kagri. 2.\. Sp. (2* j 
In Uriln. Sp. (la.) 

In Mapri. S^ (Is.) 

... In Ufilu. Sp. (la.) 

In Nacri. Sp. (iv) 


In Ufilu. Sp. (la.) 
' ' (la.) 


V.— MiscclIaacouB Ptiblicatious- 

Table showing offeet of Le.'^lslntion in tho Governor 


In Xagri. Sp. 

In UMq. Sp. (la ) 
la Nagri Sp. (Iv) 


Ditto 

Ditto 

Ditto 


ditto 

ditto 

ditto 


- -euernl’- ^.-.‘uou 
durinK 1008 ... s. i,|. il.,| 

durinR 1007 ... Sc C|'. (1.) 

durtuEloOB .. 1. u. 

durtaElOOO ... S».si.tl4 



Onaorai ot India In OonnoU /■ 
JPOC, I PC.. iPO« <il>d tPOp. T^-* jrW W tfc..pi 

^"JL'Tl;n£',?L''’"®^°’'’‘'.’’Sf’'‘®.'^®'‘®''a“raoO(.ralotlndln for moWnB La. 
R~f3 /.r/TuH. /eng fo dftfe. 41c Annti»l itil«cript.on lU, 6 (Ue. 1 

M'iof G<?r.‘-rftJ nttlr* »in'3 Or.Jpr.. under Otitulcc flUtl Qonoral Aotain force : 

IiHl;r,h /^d'^ CerTPo/ed up to niiH Drocabor 1005 lij.l*4 (8 

Adicr.lR ted Cerrspertift Wrt ?ro.l ofipno to the list of Gceoral Rulos an 
Ordfm 5p. (1 

rvftto dnio :to. iiofjaoo 7» op. a< 

Cl reroJf'n'f'al V»ib]r a ef tho Indian tllatutcn feaijn d ander tUa onlc?* of tK* (lovommc 
cf Zn:;*.V» r. G. \\Tr.lPy, t'o-nrJf. at-Ti-Hr. WiUfti 1003. Hi. 4.(50 

A DJpf.ft of Irdiftn l>n%r Core#, wid'i’n:' t}'*» TTl^b Cenrt JUporti Rndl’riry Council Report* 
A; j>.v'» f* .T». It.fis, »q J* In o? ocao*. fonjp’iNl ondef tlie nrdwg of the Ooremmo 

*f !?-■*'», 5. I*. G. Wlploy, of Trtple, *larriit.^»t-ld>T. lAlitiou JPOO. Ui. I 

lo Jr* 3 pT e.-y;. tlCth) 

A of Indian lafl’C Curoa. ocBtaininR ii»« Court Repoiti ini IMry Conadl Ropor 

'1 Aj-pVi ImXj., IfOt. B'u lol't «f OiiS, nnlor tbi crl.'ri el tno OoTcmtacnl i 

h‘.i^ Vy C. It. OrP7, !.•». l>M»on 1P07. Ri. ReJttOfd to Re. 1 p 

't>ry. ffi.) 

UitlO ditto ig05, tr C.E. Oroy»r*rn«af.»t-L6ir. tdiUooieoT. Ri.l4 Reduced 
Re 2 pr fryp. /dt) 

DlUo ditto lOOO, bj O. K. Oroy, B»n54lrr'»t.L4w. Rditioa IIWS- Ri 1.4 Redno 
toIU lpff«pj.(<W) - . rt. 

Ditto ditto 1007| bp D. D. D0«0, Bintft:r'»t>Li*. Rditiou 1^3 Ri 14. Redno 

Ditto, ^ ditto. lOOSiby C.E. Oroy, R'rriitcrit.J.sw. Rdltiori IMO. Ri- » (& 
fiotnfDlKoit. from lOOI-lOOL. <• i;?.? P" Indl 

Otnmi^ialcB no • ■ . Sado.nSd! 


<3or.g.lf;tlnR of 
Statutes rolct 
General Acta ' 

fo'vi/*. Ri. lb. RcslgcoAW 

Volomo IV In tho Press- 


tnado ‘unde 
ndoz. latbi 


in CoanclUn the year 1007 ^ 


Ditto 

Ditto 


ditto 

ditto 


IDOB 

IdOfi 
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JtrST OUT.— Tbo Indian Eosomonts Act V of- 1RS2-.(2'3.I EJn.' .fnlj ; 

Royat Evo Yi>. £GS. Rs- l. , 

Tho Indian Court Pcoa Act VII of lB70.(3rtl Wu. OctoUr liJOO/ mtTi receit scieacJ' 
incuts T>y Act VII of 1910. EoyalS'O l»j* £«»(? R« 4. 1 ' 

Tho Indian Hogistrotion Act XVT of 1008 (4(li Fflu. 11-09), 'pp, SSO. Es, 4-f. ' , 

Tlio Indian Stamp Act II of 1809 /2ml Edu.), ttith supplcmujt/ttjutni'iiinj cotes snJ '• • 
amoDfimfEti till Jmic IPIO. I5o^\d 6vo. pj*. 030 Its 7.-*‘ ‘ 

A Manual of Legal Maxima, Words, Plirasos, etc. (C, 000 ,i/KoyalSrV, ppr32iJ. Es,,2. ' ■ 
A Dictionary of Laty Terms and T*liraso8 (S,cooj.. llo^ >0 pp *121, Its. 5-8. , •-% 
Begiatration, Stamp and Oourt'Eoos Acts ■Hoatof Goferimeot 

let tho uafl o£ OfTiccrj ewPtsncd • 

Unbound Vob of tlje Pom. L‘.R.,190G t<j 1900, ns. 10 p«rroL_ I,’'.' 

Apply tti tlio Audio?, DES AT NAHOTAMs Tlcadcr, nigb CorJt,l}einlr.y, Ka. 4», 
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VOLUMES I TO 7 COMPLETE. 

A'OI.LTMI-: « UL'XNINCJ. 

l. liii|i:m ( '.i-i'. i' ilic nio.i c\li:iu<tivo atnl 

magazine "f '“''f lav\. It is iho only K-piI jvni.la'.il of ;:s 
kiinl ill lii'liii. It omliiiii' all riisi"-*-willii>iit 11 'iiy;:i' oiii^. 

Hdii |iiili1i-li«'l ill nil ill'' ollioial aii.l noii.ollii'i.il I.aw .loanv.ls 

iiii'l lii'iinrls ill Iinlia aii'l lluriiia. aial aKo tin* ActS of i’;.' 
Iininirial ainl l.'K-al ^''llllll■il' from IHIO. Hm lliis is no! all. ii 
al-o iiicori'iiraU's hundreds of imiiortaiit iviyrial'lo oiy.-v tioT 
iiiilili'lit'il Ia il' (■oiil''miH'mri'.-. Thus tho piihlioui.Mi is utiiio 
iiiii'iiiu amr iiK'ompai'al.h' in its msiih-i nliilo its iiHvlunio-.l 
oxct'iitioii is a'liiiitt."IK tln'ii's/of all li'pMl p''no.lioils p«Misli„, 

in llio country. « n i m* ' 

U seven volimK*" of ini' unnuilKsI jniMuMtJv'n 

contain aliont pawn's anil cinl.nnv nunv than ;''.ottl> otsos. 

Ahont one-half of tlmse cases «cn' pnhlishcl K'Mv thor 
appearance cl-etvhefc an.l alH.nt 700 .■asp aiv sl. IIOW, 
that is to .say. tiun have not vet appeaivl in any other l.,ov 

m. -ln thrshort s,K.cc of 19 inoi.ths this cxpsslmclv 
nscfiil iiiihlieation has tvon the ooti'i opinion of he l.etuh 

ain rcteiices to ’ Iinlian Cases m mai.y olhei ores iv 


are rcfefCiiccs to V.' ' 

ed reputation and India, it'liir aiVnu 

'‘:“‘“"*J’to\fsnh-=criiH!i'a fixinl England an.l America 
the task of nTeri-mv linsi <Min|ur.ilio 
I-' , I 1 eceh volume shoivmir the eorn-siiondm; 

orimhan Cates and all other Law .lonriials ai .,1 ilejiort.. 
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iKbtx* 


oftin^ iht aijuttment anti reciieing moaeg~AppIication to exentto fho 
Aocm~-Liioj3jxl hy cojtduct—ItoJian EeidenM Act (lDf'l872), sec. 115. 

Stc Ctvti, PcocnoDne Code (Act SIV or 1882), BEa 258 ’ .„ 573 

JO'NFORrHEKOAnSEOF AOT[OIf-£.((B« 
rm& “tlo ffitaoariAo^parll!/ nW,m Jsrisiicliop— 

ppflinllo!^ ' O'-Iiing wUUg oulsiisjurisdiclho-Jcilultr—Iinis of 

See Lettem Patent, claebes 12 a»d l-i 

AirARD-ftnilj prcpertg—Ukuim p,der an amri—Uome of 

troMiieon of tjAs tj aoo-slwr of lui foriion to an ouUUtr—Pre-empUm— 
Con»ruc((dn— >Cour<*fa/e^i’ft)Ai5tVtoffl not effective. 


See PBt-zuprio.v 


BUI 


BBSSEtGS- 


‘Citjf ofSombfiy 2li:ni''ipal Jet 


See Onr of BouflAr SIoxicipal Acf (Bombat ici irr of I88S), 

SEC. 803 ... ... ... ... ^ 593 

CASE^:- 

Sadijijopaeliavitfr t. A. Hama Rao (I9ir2) 28 Had. 376, followed. 

See UccbiBiTiox or Riaai, svit fob ... ... ... 571 

Jiajmal r. Ilnnmaai (1895) 20 Bom. 697, coosidored. 

See Caxtofuests Act (XIII or 18S9), aec. 50 .» ... 583 

, ,, /«,TT rtp ieart\ *vic. B^^Civil'Precerlure Ccif (J-Ci Vof 

. t againetpublic fffeer— ‘Notice cf vlatm 

• fic oSicer^^Can^on’itntt A''t (A/77 of 

. • • and. not to ar;ion» ex eon^pae^it.] A 

. . r..*,... nnr.*mr,rrt^r,H Act (XIII 

.. >Cir)ofthe 

caa ho sued, 

• ^OUO UlUJI. uu 

■ The sotico contemplated by eectjoa 80 iasto be given for action* sonndfn^ 
substantially in tort ; and it makes no difference that thoso Bctioas are, by 
opetation of law, treated, for certain purpose^ as actions ex w/J^nre/K. 

Rajmal V. Banmnt (1895) 20 Bom. 637, conaiderei 
Cecil Gbat e. Tub OAXToxifEBT CojiMiTTEB OF PoosA .m (1910) 3t Bom. 683 

CANTONMENT COMMITTEE IS PUBLIC OFFI«BR-€V«7 Profeilttre Code 
(Act Vof 1008), 2 (17),80-PwbKc o#cer— -S«tt oyaiwf puMw o^teer— 
Notice of claim nwesary^-Cantonment CohtmiUee it public o^ieer^Cantoaments 
Act {XllZof 1839), ece.BO applfteto actions ex delicto and not to aeliontcx 
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6Ve CASTOwasxTs Act (Sill or 1889), sec. 80 ... OSS 

-n-j..* 12 nadf li~-GaW pf OftioH ayitinj 

■ arising tckolla oateide Juris' 
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See LSTisns Paizxt, clauses 1 j aao a* 


... 561 
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1, 8ECi 115. 
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1877— XV, SECS. 5 A>'D 7. 
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2y9— Ad/«»ftnen£ 
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Tv)” anil retiring moneu—Applicatian to exfwte Mo 

( (cm-^Litoppcl 4y conduct^^^/nJian Evidence Act (I of" 1872), sec. Il5. 

.See Civil PBocnDcne Code (Act XIV or 1882), 8 *a 258 * ... SVj 
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cf several preotiiet^Oieners of building sites-^Buildingt conttrueted by lesieet on 
the *jfea— P«mi/c*, vhal are — Construction of statutes. 

See Orrr op Boubat MojficiPAii Act (Bombat Act III op 1888), 
sec. 805 A.. ... ... .„ ... &d 3 


Sadageyaehariar v. A, Batna Sao (19o2) 26 Uad. 376, foUoffed. 

See DECLABATI05 OP mOQT, SDIT FOB ... ... ... 571 

SaJinoZ V. Banmant (1893) 20 Bom. 697, considered. 

8 iO OistOHUGSTS Act (XlII of 1889), sec. 80 ... ... 583 

• • • V . • . ^7 /rn^ 0^ I®*'*' 80— OieirPrewdure OHe (Aci To/ 

■ ; ■* ■ ',.T‘ " • •• igainst public r-jteet'—yoilee of claim 

., .... . . • *. • ojfTcej’— Cttwee/ji/WBi# d''i(XIll of 

.■ i‘. . . '. • • . • tndjior <0 atfjoijA e» eonlroc«tt.3 A 

( ^ ' ( • tbe lodiAQ OoDtPomenis Act (XllI 

uoiog cf eecUoQ 2, cUuaa (17) of the 
. *1 . . ■ Before the Comioittee can bo saed, 

■ .... • • . Jodo most bo girea. 

I The Botico contempUted by section 80 ha# to bo given for actions sounding 
subatantially in tort ; and. it makes no difference that those actions are, by 
operation of law, treated, for certain pnrposes, as actions ex eofttrachs. 

Bajmal v. Sanmant (1895) 20 Bom. 697, considered. 

CfcIi Gr-vt t. Tue CAKTojfiiEUT CojiiiiTTBE oP PoosA .m (19U*) 31 Bom. 663 

CANTONMENT COMMITTEE 13 PUBLIC OFFICEH— Ciiif Procedure Code 
(Act V^iO^S),secs 2 (17),S0-i’«M»c o^cer^uH against puhUo ofieer-~ 
Notke of claim necessary— Cantonment C<»ni«4«ee »s ;»K5fjc o^ieer— Cantonments 
Act \XIllof 1839), «w. 80 applies to actions ex dcficto and not actions cx 
contraeixu 

See CAHTOSUSitTs Act (XIII or 1889), sec. 80 ... CS3 

CAUSE OF ACTION— Ec^ere Pafcaf.rfaHAes 13 aad U_— Cawe of action arising 

partUjwWiingiirUdkti'in—FaTthcrcauseofaetion armng vh->Wj ouinde y«m* 

diction— loinder — Time of applicatioitu 

Bc(!LBrreMpArx2fT,ciAPSESl2Ajrpli ... ... ...564 


3 


OITT OF BOUHAY IIONECIPAL ACT (BOMBAY ACT III OF 18SS), beo- 305— 
Municipal Oom'ni*slQiei'^NotiMf dito'ietlii^co of— Private »lTeeit— Levelling 
(ind draintny o/— of owner* of several preMiset~—Ot^ners of b^ifdinff 
siles^ptiildingt constra'ted bg Icfsees on the s\les--prcmseit what are-^Pon~ 
struction of statutes 1 Th** owner of a plot of Und eub dirided it into a 
□umber ot building eites, which ho arrau'^ed on either eido of a private atreot 
which was projected to ruu through the plot. Tho»o buUdiog aitos were let to 
lessees (of whom the applicant was one) for a period of thirty years > at the end 
of the period the lessAo was to lemovo the building put up by him unless iho 
lessor purch»8cd it. 'Coder the terms of ills Icuso the lessee was to contribute 
rateably to the espouses of making, repairing, etc., all ways, roads, etc. The 
spplicant was one «if those lessees He bu'lt a hou«e upon one of those Bites, and 
let ittoteoanta from whom he received rent. The Jlnnic'pd Commissioner of 
Bombay fgsmd a notice to tbu applicant, under section 305 of the City of Bombay 
Act (Bo'iibay Act III *»f I>-83), calling upon him to levfl, melal, drain 
and light the public atrret m front of hia building. The applicant faded to 
wmply with the iioticb, for which he woa prosecuted under asetion 471 of the 
City of Bombay Jlonicipsl Act, 1888. Ho c- utended that he was not the owner 
of the premises within the ineaning ofiRect'on SOS of the Act, The Msgietrate 
overrnled the contention and convicted him. 


Hell, that the tuere owner of the land who had let it out under a building 
BChrme for budding purposes wax not the owner of the property, because the 
property contrmplated b) srctt<<o 305 ntc-esarily embraced bnildtngs, whether 
orectod or to ha erected ; and the IcgWaturo regarded him ns the owner of the 
premises who had the right to receive rent m respect of that property. 

''’ord “premises’* occurring in section S05 of the 0»y of Bombay iTnoi* 
r (Bombay Act III of 18S8) must be presumed to have been used by 
whiAh^f w-nso, as referneg to tbe partlcolar kind of property 


of the A 
the use 
sections 
kind of I 


listely preceding sections 
mco to streets made for 
dea mnniDg through the 
projected. That is the 


♦». ?, ^ith in what has gouo h&foro eectioa 805 ; and therefore 

mat IB its “jircjiturct ", 


nnovv of lolerpretation that a word having a popular meaning 

thfrrt construed in tbatscDBe. One exception to that mle is that, unless 
■i-ft in , to the emtrary m the contrst words of known legal import 

Hm Ati having been uwd in thsir technical eenso, wboru the law 

am attached that eense to ibt-m. 


Euptr-ou t. RaiicirANwia Biuskab jMantbi ... 


iiom. ou.$ 


^1^ OFlisi),Bio.toS~AJJiulr,mlcrpo)- 
thoadniJ^r^t eerhf-d to the Court— Decrer-kold>r acting upon 

bn eoidurt Inti rt ''•rm’-y—dppHro.tlon to ereeute t/w decree^Eslpppel 

oiSa ,hrr".i"” Anrfrnen Act {j ny 18751, sc-. 116.] A doerro wsa adjus.od 
itsBsneiion w.«**n^* Wes given to thw C urt ofthe adjustment; and 

The deirco-holder 6ection 258 of the Civil Procedure Code of 1882. 

spplifd the adjustment and after Bome time 

deMw nYeaLd invopectire of the Uustment. Tbe judgment. 

condnet under Kctim 

^ •caon llCoftho JndbaE^suuuAti, ju,... 


issix. 


Sabordujato Judgo gave iho go-by to tho 
pUm laopiago o[ tho lost parogroph of oecUon 258 of tho Cifil PrSoduro Codo! 


Page 


ncrois no room left by too law for the opeiation of the law of catonpel in the 
natter of execution. Tho last paraifraph of section 258 enacts a Bpeoi J law for 
a fjwctal purpose whereas section 115 of the Indian Evidenco Act, 1^72 lelstes 
U> the general law of estoppel ; and the principle is that a special law orerrides 
lor its purposes the gecorsJ Jaw, 


Per CltiyDAy^Sr^, J . — Fraudulent executions of decrees must bo dis- 
coursgedby the Contts whencrer they come to their notice; and decree-holdera 
who enter f^lymto sdju.tmeats ontsida the C<mrt and do not certify them as 
rwaircd byljw, but fr^udnlently apply for eiecntion, ignoring too adjustment ■ 

should bu dealt with under the cnmmal law. ' 


Per HEiToy, J.— Tho purpose of section 258 of the Civil Procedure Code 
188-*, is that the Court shall hare complete knowledge of all that is done towards 
too satisfaction of its decree. 

TBntBAK PiUKni5uh-A c. Hiar Laxmav ... (igio) 34 Bom. 675 

CIVIL PROCEDURE CODE (ACT V OP 11)03), secs. 2 ill), 80-Pu5/fe ojlcer 
— ffBi'i ajamtf public o^cer—iVoftec t^fUUajn.»K^tary-^Oantonmtnt Committee 


I •. t • ■ 

: ' -1* I • (' • { . . • • • • 

Code must be given. 


Tho notice contemplated by section 80 has to be given for actions sounding 
substantially in tort ; and it makes no difference that those actions are, by opera' 
- tion of law, treated, for certain porposee, as actions ex contraettu 


Rajmal v. Manmani (1895) 20 Bom. C97, considered. ' 

CrciL Gray r. Tnp CAyToyuENT Cosuiimn op Pooxa... (IDIO) 3 iBom. 683 


■ I ■■ ' . ■ - sxc. n— itnuVarioii Act (XV of 

1877), «?«• 6 o«d ^—AppUealitmtofileanappeaXw fiwm/l pniipBris — Defauin 
making the application— SHnor applicant- JSxeuie of delav—Piobalt—Qrani ^ 
prelate — (iuestio’>oj title not affected by the grant— lUe judicata.] AsuitJiW 
m/orffld pauperis was dtcided on the lOto FtbruBiy 1008. An upplitutioii for 
leave to appeal in formi pavperit was presenttd to the JJigh Comtoiilho 


objected that ihe application for permissIoD to appeal in /ortnA oa.s* l..i 

trrat^ aa an appr^, and that section 5, and not section 7 of tho LuoiUt'f.u / 
applied to it. 

Pcfif, overruling tho contention, that whether the application < 

falling under section 6 or under section 7 of tho L’mitatiou j, .. 
was tho same, Ifr* fell under section 5, as an spp<'<<l, iln,ii m.f'.et*.' . . 
paragraph of that section, which aptli-d toappeaU, tho 0>iut 1 y' 

to excuse delay, after the poijod of liinr.*lioo preecjribed fvr «J j.f- ],( 

an appeal had expired. If, on the otherhaod, it iw tiLatwl ti i ' 

fellmider eeciion 7 of the Limiiatiou Act, U wm tlearly •! 
was no need of excuriug delay because the seetloa nrwrp:..' i',,' ^ 
epplyafwrboh£dBtt3ieedthoegucfia»JentywittifL>r.4... ' 

6 





The probate is conclusiv j, « c and the 

validity and the cooteiiis . . probate it is 

not the province of the Cr ' ■ ^ ' with reference 

to the property of winch the will purports to dispose, or the validity of such, 
dispoeition. 

CniNiAMAK Vyahkatbao e. RiMCffASDBA VvANEATBAo,,. {l010)31Bom. CS9 

CONSTRUCTION _OF Af^ k^Xi— Family pfoptrty^Ditiaion under an, award 
‘^Houte of residence-^Proh^bitioii of sale by a eo-^iarer of his portion to an out- 
airfcr— P j e-empHon—Conitvueliott^Court-sale-^Prohthition not cjjeeiite. 

See Fnt-EiimoK ... ... ... ... - ... 567 


COURT*SAIiE~jpam»/v property— Ditfsion under an anarJSonse of rcsidevee— 
Frohihitio/i of tale ly a co-sharer of h*s portion loan outsider— Pre-evtptlon— 
Geustruction — Court-sale— Prokibilion not effective. 

See Pre-e 2 iptioh ... ... ... ... 507 

CRIMINAL PROCEOaRE CODE (ACT V OP ISOS), secs. 1C2. 2SS— i/jdwn 
Ptidence Aet{,I of \^'!2\^sec‘s.^\,\f>1— Evidence— AdmissibiWy of evidence — 
Statements made hy vitness to Police and Faneh—Statemeoxfs made hy the 
iciinejs asatevaed before CommiUtny Atayisfralc—TKitness depoatnj to different 
tiory before Sessions Court — Oorrohoralhnof the deposition beforeihe Committiixy 
by statements made before the Police and the Paneh—Investifjatirp 
Pofico Offietr— Deposition of, as to statements made by witnesses to liim—'Erami’ 
*t(ttion»in-ohie/—Prfictiieandproeedurc,'] Daring the trial of an accused per* 
son, the Stesions Judge admitted into evidence and used against the accused the 
louowing stateoieots : (1) statemente made by a witneea to the Police implicating 
the accused, (2) the eame witness* statement to the Paneb, (S) and his statement 
as an accused perton made before n Msgistrate. and (4) statements msde W tbs 
cO'Sccueed to the Police. The witness, when he was osamined before the Com* 
mittmg Magistrate, gave a consistent story } bnt he deposed to quite s different 
version when he was examined in the Sessions Court, The learned Judge dis- 
b^heved ihs changed story, and he used the witness’ statements to the Police 
and his ststeinenia as an accused person and his statements to the Paneb, by way 
01 corroboration of what the v-Itness bad slated to the Committing Magistrate, 
ihe acensed was convicted and sentenced. On appeal 

Hefrf, (1) that it was an error to admit statements Nos. 1 and 2 for the purpose 

0 corroooratiBg statements Ho S, for only the statements of witnesses made to 
the tryiny Court can be corroborated m the manner contemplated by section 157 

01 tbe Indian Endenco Act, 1872. Previous Btstements might be nsed to corro- 
Dorate or contradict statemenla mado at the trial- not to corroborate statements 
made prior to the triaL 


(2) That statemonta No. 2 were altocetbev inadmissible aa evidence of tlio 
^ueed sguUt, forthey oouU at most be regarded as admhsions by tbeco.accusod 
spimst tUe^c^used^^ ngainst himself, but could not be proved and used 


The Investigating Police Officer ought not to be allowed to deposo m osamw 
Jbll wimesscs stated to him It opens up an undooi^ 

be L cross e»am,Dati.-u end leads to the attention of the Court 

tU«\ .. f dielrdcttd fromibetnie issues Moreover it is contrary to 

? oficotioaie2 oflho Code of Orimmsl Pn eedoro, which 10 

I«rBon unde?t^^r’* boused, if at oH, on behalf of and not against the 

Esn-EEORr. AtPAnBADoo ... ... ... (lOlO) W Bom. 

G 
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IVDSS. 


I*s^j 

BECLAHATION OF right, suit FOR-PirWiV rcaJ^Rhl! 0 / n.w/.iV v» 

jircsesiion vilk c car—'Svit lae itdaralion of 

* ’'‘-‘-‘-fTsanod on bcHalf of thoxsslTts at J cf other 

■ • to hare a declaration of their right of 

■ • along a pvtJcuUr public read to certain 

tcroplM and for an injiicction restraining iho defendanU ftom interfering with 
tho ^mtiUs The defendants contended that the plaintiffs had no ngbt to 
march along tho road. Tbe lower Coyrta dismissed the suit ou the ground that 
tho rosd being pnblic tho plaintiffs could not ruo unless special damage were 
ehoira and prored. 

On second appeal by tho plaintiffs hefj, rorersiog the decreo and allowing tho 
claim, that tho suit was not for romoral of o public numneo but for a dc«isra« 
tion of tho ri^hco! an indiridosl comtaaniiy to oso the publio ratd. Erorr 

» . 1 . . . _i.i . _ » * V.. . .% _ pQhlio strMts in 

a ■ ■ I • r it to show some 

I • 

Saf^Cpaelmrijr r. A. Hama ttao (1903^ 56 ifad, 576, followed. 

BssiiKOAPrA PABiPrae DuAnuarpA Basappa (1910) 34 Bom. 871 

DECREE, EXECUTION OF — Famit»j properiij—^Divmon wiiddp an atrcird— 
R 0 ft»e r<»i<feaee— Prohiii/iono/ byaco-sharer of fiU poriion to an ovttidfr 
»-P/r^mpfion— C<Jni/r«cf«"oi»— CoKrf*«T/e— >Pro4i&ilio>i not ef«t!vf. - 

SfO J’CB-EiTPTrOJf ... ... ... ... ... £C7 


■ _ -■ Cfp»7 Proeetlut-e C^de (Act 2RV of 18SS), tec, 

Adi'uttment or pa>/menl of deereO’^AdjuttxMnt not certified to the Coup/— 
DeCHt'Mder aethg vpon the adjastment and rteeiving money — to ' 
exeeuie the deerte-^FttOfpel by eonduet—lndian f?r»*flce Aei (f ef 18731, 
eee. 115. 

^ee Cmt PftocEDCRE Code (Act XIV or 1883), 8 S 0 . 258 • ...675 

DECREE-HOLDER— Civil Proredafe Code (Act XIV of 1853), «r. 258— 

, ,•••. t , .4 certtfed to the Ci^wrf— Z?^erce*^eWej‘ 

. g money‘“AppUeaHon to execute the 

mceAct fZo/1873),eer. IIC. 

iCee OiTii. PnocBDURE Coos (Act 'XIV or 1882), ssc. 358 .,. 876 



Xee Limitation Act (XV OF 1677), 8EC3. 5 AND 7 ... CS9 

I • ■ —*'•'7 pTnfrdure Code {Act V of ISOS). 


See Evide>C£ Act (I op 1872), secs* 21, Ib'i ••• 
EVIDENCE ACT fT OF IS V ' ^ . .! ' 

0 / 1898), «ce. JC3, 28S . _ • • ■_ * _ . 

hy Kttness to Police n«» ■' 
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... 699 

• (Act V 
nts made 

• aeaaed 



istzt. 


fin 


bffore Oommitling Ma 3 i 6 {ral 6 ^WitwudtpoKin 0 tod\J'erent ttory before Sstsiont 
Oourt^Corrohoraiion of thi deposUion Before the t^nimit'irtp ma^htrafe by 
itatemenis made before the Foliee and the Paneh'^fntesCigalinff Polire Officer-^ 
Depoeition of, as to itafementf mode by toilnesses to him'^Examhiaiion^in'chitf 
-^Practice and proceiuw.] During cue trial of an acciwed person# the Sessioni 
Jn<^ge sdmitcoU into uTiduucd and uiodflgatoBt the ncoused the following atato- 
menta : (1) atatoments made by n witness to the rol’ce implicating the accused, 
(3) the same witness's atatmeut to tho Panch# (8) and hU statement as an ccoused 
person made before a iilagistrato, and (4) ststements made by the oo’sccnsed to 
the Police. The witness, when he was examined before the Committing Magi** 
tr&te# gave a consistent atory ; but he deposed to quite n diSerent version when 
he was examisod in tho Sesaoma C ’urt. The learned Jadge disbelieved the 
changed story, and he nsod the witness's atatemoms to the Police and hta state* 
meuta aa »n acciuod person and liis atatemonta to the Panch, by way of oorrobo- 
ration of what the witnesa had stated to the Committing Hagistrato. The 
accused was convicted and aontenced. On appeal 

Seld, (11 that it was an error to admit atstemsuis Nos. 1 and ^ for the 
purpose of Q'jrroboratiug aiatementa Ko $, for only the atatements of witnesaea 
made to the trying CiQ't Can be corrub ir4t-*d in the manner Cintemplated by 
Eeoti'»n. 167 of the ludiau Evid^mce Act, 1872. Previous atatemeuts might be 
usdd to corroborate or contrudfet atatomeata msde at the trial ; not to corrobo* 
rate statements made prior to tho trial. 


(8) That atatemeuts No. 2 were altogether inadmissiblo aa evidence of tho 
acouaed’a gmlt. for they oouH at moat be regarded aa admissions by the oo* 
acevtaed which conld poasvbly be used against himself, but could not be proved 
and used against the accused. 

The luvestigatiug police Officer ought not to bo allowed to depose In ezsmi* 
catioD>in*chief to what the wicnessos atated to him. It opens up an ondesuv 
ably wide field for oroas'esammation and leads to the attention of the Coart 
being diverted and distracted from the true issues, hloreover it is contrary to 
tho plain intention of section 16i of the Code of Cnmiual, Procedure, which is 
that anch statementa should bo used, if at all, on behalf of and not against the 
person under fnaj. 

EsiPfinoB V, Akbau Bauoo ... (1910) 34 Bow. C9a 

EVIDENCE ACT (I OF 1872). sac. 116— Oirif Procedure Code (Act SJV cf 
18S2). 8ce.26S— Adjustment or payment of decree — Adjustment not eerfjitd to 
the Court — Uecree-holdtr acting upon the arffu^tment and rcccitiuy moritfv— 
.^pficofion (0 cxcewfe ffte decree— AstoupcI b>j coRduct— JVufion .Evidence .def 
(l o/ 1872), eec. 115 j A decree w,is adju3i«d uticside the Court. No notice was 
given to the Court of the adjustment ; and its canction w.ns not taken under 
ecction £5S of the CiVil pc^.ceattre C»de of 1833. The decree-holder received 
payments nnder tho odjustmoot and after some time applied to exi>cute tho 
doCTCo irrespective of tho ndjuatment. The judgmont-iiebtor pleaded tlio 
adjastmcQt ns a bar to execution, llie decree-holder contended that tho 
adrastment not having bs-n certified to tho Court, it could not recognise it os 
valid but was bound to exocnto the decree. The Sobordmato Judge oveimled 
the contention bolduig ihat as tho decree holder had, after the adjnstment, 
receired for seferal yoata moneva under it, he was estopped by conduct under 
section llG of the Indian Endence Act, 1872. 


Jleld, that tho 
UnjiUigB of the 
1SS2. 


vioa* of the Sobordinato Judge gave tJio go-by to the plain 
last p.->r3graph of aection 258 of the Civil Ploeedunj Code, 


8 



Tljere It no room left by Oio Jw for Iba operatioa of the Uw of eatoppol in 
Uie nfiUcr of cxocntion. The last oaraf^ipb of aaeiinn 253 enacta a sp?ci->l Ittr 
(ora fp'cial whcroia aoction 115 of tho Indian Erideace Act, 1872, 

rclatra to the general I&^v of oatoppeljaDd the pnaciple is that a special laer 
ovemdes for its purf-oacs tho generai law, 

Ptf CiTU.yi>dr.iSfLA£, J.— Fraudulent executions of decrees mast be dis- 
coarsged by (he Courts whenever they come to tha'r notice j and decree-holders, 
who ente fr^ly into ndjuatmcntsoutaido the Ciurt and do not certify them as 
reqmrr t by l»w, but fraudulently apply for oxecution, ignoring the adjustmenl, 
fhoulil bo dealt with under tho criminal law. 


Thimbu: HiMKeisiuti r- DaBi Laxmam 


EVI 


(1910) 3t Bom, 676 

det Vof 1S9S), 

67— Etidenee— 
e end Patieh— 

• JJfay/ftwte— 
orrofto«rfi’o» ^ 
nu'ie hef^re the 
of, as to state- 
•ce and proce- 


See Evioesce Act (I or 1873), stoa. $1, 157 


rsT«:'. 


' * U--f -V/ro/’l6S?),r«r. 258— 
• not eertx/iti to tie Court— 
fcm'n^r woney — to 
19 EviJenee J.et {I of 1672), 


see. lie- 
nee Civil rBOceucBS Codb (Act XIV or 1882), sec. 258 ... 575 

EXECOTlOK OF THE DECFIGE, APP iJOATION' TOtl—Cieil Procedure Code 
tAei XIV of ISSZ) stc. 2tjS—ddjuitt7tent or payment of deeree—Adjustment 
not ertifird 1. Ihe C<iurt-Dicre.-iolkr actx„ .p,,iU aJJuxlnt.t and rKjt,- 

itg mmn—AvpU-.itia. <" «<=»(« <*« decra—auppxt iy endu'd— Irxdtaa 
icidmce ulcl (/ 0/1872), 1'5. 

See Civil pB 0 CEDtrr.E Codb (Act XIV or 1833), esc. 253 575 

•PitTiTV TUinPEPTV DlVISlOIf OF, UNDER AN AWAED— floareo/^rM/d- 

enie-Prohimiov, of tale by a eo-ekarer of hi, portion to an cut,ider-Pre- 
. ^ ‘^°^ tion^Court tale— Prohibition not effective.] An award 

empUon Co . pippetty WM divided among co-sharers provided that 
under which /tho co-sbarera of his portion 'of tbe bouse of 

sell it to his co-sbarer for a certain sum and that he sbonH 
residenco he until the expiratwu of two months from the date of 

'hey (co-sharers) were not wilbne to bny it. 
a notice in ’ 8 ^ house b^brngiogtooBeco-aharer having been a,>ia 

Subs.q„,n,ly .pomo» ol < it «„ b7 •" Tb, 

mexecutioDof « "j brooyht . ,n,t lor a 

TTij.x. + ♦»,« iAtm of UTB-emptiou iuthe award was contemplated to itUch 

!o*5i‘‘,S‘.d?pr”“«Tj’^Ud ^U.Bly Bot to ,»d »lo, 

InttVam the jodgmtnt-debtor. re- 

VirniL K,r,ATAH t. MtitoH UtmlJS ... ... (1010) 31 Bom. o5, 
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TKDEX, 


FOBMA PAUPERIS, AN APPEAL IH—limttalion Uci (XV of 1677). eca. 5 

and 7^AppUeaUm to/dean appeal in formti paaperia— DeJaj' in making the 
appUcation-^Minor applicant— hxease of dtlay-^Probaie— Grant of proMe— 
(question of title not afecltd Jy the yrant— II is judicata — Procedure Code 
(Act V of 1008), see. II. 

Sec Limitation Act (XV of 1877), secs. 5 and 7 ... 

FRAUD— OiriZ P/ecedure CocFc (Aci XTK 0/1882), ^ee. 2o6—Adjuttment or pay- 
ment of decree — Adjustment not certified to the Court-Pecree-haldtr acting 
vpon the adjustment and receiving money— Application to execute the decree— 
Estoppel by conduct— Indian Ptidenee Act (jI of 1872), see. 115. 

See Civil Prooeddbe Code (Act XI7 or 1832), sec. 25S ... bio 

INDIVIDUAL COMMUNITY, BIGHT OP, TO USE PUBLIC EOAD— PuSZic 

road— Rigid of marching in proeesAon tcUh a ear— Suit for declaration of 
right — injunction restraining interference tcith the right. 

Set PCBLTC BOAD, RIGUT TO USE ... ... 5?! 

INJONOTION— PaMie road— P/ySZ e/'jnoreltny in proeestion toilh a car— Suit 
for dtelaration of right— Injunction retraining interference leith the right. 

See Fcdlio boao, bioht to use ... ... ... ... 571 

INVESTIGATING POLICE OFFICER, DEPOSITION MADE TO— ChminaZ 
Procedure Coda (Act V of 1898), sees. 162, 288— /ndt-rn Pvtdenee Act (I of 
1872). #ees 21, 157— P«denee— ArfjnmiW/iVy of evidence— Statements made ^ 
vntneis to PoZtee and Panch— Statements made by tks witness as accused before 


Deposition of as to statements madehg witnesses io A»»n— A’xam»noI»Ofl *n*e/uy 
—Practice and pn•Qcedl^^ e. 

Sea CbiuiNal Prooedobb Codb (Act V of 389S), sscs. 1C2, 288... 509 

JUDGMENT-DEBTOR— PamRi/ property— Piowjon under an award,— ^ouse of 
residence — Prohibition of sate by a co-shartr of his portion to an e«fsidcr— Pre- 
emption— Construction — Court-sale— Prohibition not effective. 

See Pbe-emptioh — ... ... 507 
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LKITERS PATHN'T, CLAUSES 12 AND U-Gibm of atCxon arinn^ parlh 
vithn jvT\ndietioT\~~Further eautt of action arisinn wholly ouUxde juritdic- 
Uon—Joxnder—Time of ci/-/j/ica<Jon.} An applicatioQ under clause 14 ol the 
Lfltcn Patent to join a lunhcr causo o! action arising wholly outside the juris, 
diction, can be made in a c&ao in which loaro tome has to be obtained under 
clause 12 ; nor it there anything in clause 14 to show that this application must 
be made l>eforo the plaint ii filed. There is nothing to prorent tho plaintifE 
znaUng the application at any time before the hearing, but it would certainly be 
adrisable for him to make it at tho time the plamt is presented. 

Jonx Gioboe Dobson e. Tue Kntanxa JUills, Lid. ... (1910) 3t Bom. 664 

LIM!'” * /yv rM' iC”-» cn»»«i r !»..* >•_. .. i-f. ... ,t 


/ermdyxitfperii was decided on the lOch Febraary lOOS. An application for 
leaTo to appeal in/orm<l panperir was preaenled to the Utgh Court on the 13th 
April 1P03; but as it was beyond time it was rejected. On an application to 
excuse the delay, it was excused on the ground that the applicant having bean 
a minor, aection 7 o! the Limitation Act, 1877, applied. At the heating, it was 
objected that the application for pormiaaion to appeal in formd pauperis mnst 
be treated as an appeal, and that section 6, and not section 7 of the Limitation 
Act, applied to it. 

//eW.orcnuling tho contention, that whether the application was treated as 
falling under loction 6 or under ssctlon 7 of tho Limitation Act, 1877, the 
result was the same. If it fell under section 6, as an appeal, then under the 
locond psTOffraph ef that section, which applied to appeals, the Court had juris- 
diclion to ?ioo.o dfhr, «lt«r th. potiod of IimitMion I’?’.'"?"* 
prmnution of on .pp..llud oipired. If, on tho other hand, it b. treated u 
in opphoetion and tellnndet eection 7 of the Limitation Act, it itae clcKlr 
etithm timo and there trae no neod ofoictieiosdoUrbecansotheeectionpreriJed 
thet n minor conld apply oftor he bed otlatned the age of mejorit, within a 
certain period. 

m,- u conclosiTe only ss to the appointment of executors end the 

. j,* the will; and on the application for probate it is 
validity and the c pourt to go into the qneetion of title with reference 

^tJe w£=>. ■“* 

CuOTaJUit TliSSait'A’’ .. Kiwcnartnita Ttasnainao. (IPIO) 3t Bom. 669 
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www.Tni’ nv^Cityof Somiay Municipal Jet {Bombay Act 

01 pg/ CommUtioner^Notice^ disobedience of— 

{raining of—‘Liab\tity of oufiers of eeverat 
• i—JJtuUiingseonttrvcteilylesseesonthesites 

premUes-Ownert of statutes. 

tocm r, BonuT Mnmetpan Act (Botre.t Act III or 168«. 
SIC. 306 — • 


£93 
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liOT3»ci bfjoc^jo;* looDO cj.iJuror havint; baoa aotd in oxocutioa of a decree 
him, it vrA\ purchaieJ b/ an outsider. Tha Bias of one of tho other co* 
fha'**'*. thereupon, htving brought a suit for ft declsratioo that the Oourt-ssle 

STM not hitiling upon tbrts, 

lift i thit the Urm of prc*empllon io tbo etrard iras contemplated to oUnch 
to rnfe» made priratoly end *llhngly and not to attachment and sales <n 
intittm the jiiogmcnt-debtor. 

VrntiL X*n*ny t. JfAacTt XanaYsK ... (1910) 34 Bom. 5C7 


BIIKMIPES, WHAT Al;E~Ci7y r/ Bombay .VwaiVp^af Aft (Bombay Jci III of 
1SSS\ fcr. '.Qi—’ifvnicipal Commitfioner — Nottcf, disobedience of— private 
$t*eett^ lAttitifig oiirf oitiiMi'ny of-^LiabtUty of oteners of several premia.'# — 

^ OvnrrscfUuUUn^ siUs-’BuUdtngsconslructedbylesseeton the sites— Premises, 

* mbat ore— Conitraftien of slatutes. 

See City or Boiib»t Momcirai. Act (BouBar Act III or 38g8), 

8M. 205 ... ... ... «• ... ... 093 


PBIVATH STHKETS, CnAlN’ING aV— City o/ Bombay liluniciyalJet (Embay 
Act III oj 18'8), see ^Ob—ilunietfat Commtssientr — Xuiiet, disobedienee of— 
Prirfitt ttrefis^Letelliny and dtainv-g oJ^Liability of owners of several 
fttnirts—Oantrs tf bnelding sites— ‘Buildings constructed bf lessees on the sites 
—Prtmitrs, \ehat art^ContlTuctson of statutes. 

See CiTT or Bombat Alojcicirai. Act (BouBar Act III or 38SS), 

ISC. 305 ... «. ••• ••• ••• 593 

l‘H0CATE-7.u«»Vutiflfi AcKSV />/;8;7), tecs. 5 and 7--dppl{cation iojile an 
arrrfif i» r*.rm.\ p.tiprns-iJefay tn maUng Oie apfxealxon—Mtner appheant 
’-EstuH vfdetay^Ptohate-Grant of ProbaU-Qucetton of MU not affteUd 
ly the crant’-Rct jodicata— C.oif i*f«'Cr<fKre C?o* (Act T of 1908), see. 11, 

See LiiiiTatioK Act (SV or 1877), secs 6 anp 7 ... 659 

BUtV'r^tilOX— PuJfic road— Bight <f tnarehing in processhnuilho ear— Suitfor 
dif^ration of right— restraining snter/erenee with the right. 

See PcDtiO BOAP, wobt to vsz ... ... ... ... B?! 

■pittiTTP ftPFTPEU-— Cicif Procedure Code (Act V of 3008)> secs. ^(I'X SO— 

PUBLIC nortuiat i.«Wis officer— Xoitee of elatm nteestarg—Canlon^ 

Si,. n,S. </*<■•.'» <» 

See Cabiosjientb Act (XUI or 1889), etc. 80 ... w* B83 

. _ .tf.*. nf in nrficsssifin wUk a rar^— 

roi ... 


a car along a InterferiDg with the plaintiffs. The defendants 

Testxainingthedelend«ts£ccmmw^.^^^^^ 

contended that ® tjj, CTonnd that the road being public theplaintiffs 

Courts damage were ebown and prored, 

could not sue unless special owu g . ^ . 

a theplaintiffs aeW, rerertiDg the decree and Rowing 

On second appeet was not for remora! of a poblio nuisance bat for a 
tbeclsim, -I'liht. o!an individual comronnity to use the public road, 

declaraiion of the j- ,ect has a right to use the public streets 

Every member oi tne 

13 
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CiHNnAVAnK.vn, J. : — It has not been contemlcd hoforo us, nor loio. 
(lo 2 s it appear to have been contemleJ in tlio I'ourt belou* by “yIlUmT 
either of the defcn'lants, that the onlers passed, find llic action Maclixc. 

taken by the Collector in consequence of those orders in ISiJS, Arw. 
were illegal. One of the rules then in force niid hai-ing tlio 
force of law under Act XI of 1852 provided that in ca<e of the 
discharge of a thltan^di " without fault” but becaijvc his service 
was no longer required, his tidtinaiti land should be allowed to 
remain in his possession, subject to tlio survey assessment, and 
that no further demand could he nmde. And this is substantially 
what the Collector did in rc-^pcct of the land in dispute on the 
death of Bashya in 18Cj. The t^elsanadi servicn required of 
Bashya’s branch of the family was dispensed with upon tho 
ground that there was no necessity for it; full survey os<essment 
was imposed upon the land ; and Bashya's Ijelr was allowed to 
remain in possession, subject to the survey assessment. After 
that, no further demand could be made from the person let into 
possession on that condition. Both the order passed and tho 
action taken under tho rule had in law the cfTicl of converting 
tho land from a theitanadi tatan into a raynticari holding and 
investing the holder of- the land with the rights of an ordinary 
occupant, entitled to it so long as ho paid the survey assessment. 

But it is urged for the appellant, who was the 2Dd defendant 
in tho Court below, that iu 1865 the Collector also entered tho 
land in tho oppellant'a name in the revenue records ns a 
tanad* holding and that lie also ordered a portion of tho amount 
of tho assessment payable by Bashya to be paid to tho appellant 
for his services as a shefsanadi. Tlio appellant's pleader has not 
been able to show why the laud was entered in his client’s name 
in the revenue records as a ahefsanadi vaian contrary to tho 
implication of the rule just mentioned. Tho action taken under 
that rule conferred a certain right upon Dashya’s heir; and the 
mere entry could not atfect that right or preserve that ns a vntan 
which in virtue of tho action of the authorities under or on the 
analogy of the rule, had ceased to partake of that character. 

The land was not made over to the appellant ; nor were its 
profits as such charged with tho remuneration for his services 
03 a aheUanadi. Ho had held the office of aheUanadi independ- 
B 00&-X 
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cntly of Ihis loud in Dnshya’a lifetime; nnd on the Inttor^s 
donth nil tliut wns done wns th«t his roniuncrution for thnl 
service ^vns inci'casod nml the enhnneed nnionnt wns made 
p.'vyable, not from the Inud in dispute, but out of tho usscssinent, 
paynblo to Govormnont by its occupant. That \Yas an arrange* 
incnt betweeu Iho appellant nnd Government, whicli could not 
prejudice tho rights of Biishya's heir in tho nbsenco of any la^y 
ntlocting that right. 

The proceedings adopted by tho Collector in 1S8S and in 1905, 
on which the apjiollaut relics in support of his case, were on tho 
supposition that what was done in 1SG5 on Boshyn's death had 
the elToct of continuing tho land in dispute ns ono reserved for 
ahehanndi service. Tlrxt was not its clfoct atul tho proceedings 
in question were, in our opinion, ttllra vitrs of the Collector. 

This is the conclusion arrived at by the learned District Judge 
in his lucid judgment, and wo entirely agree with liirn. 

Ills decreo under appeal must be confirmed with costs, 

2)<^r(g ccttfimed, 

n. i\. 


ORIGINAL OinL. 


JitA'rf Mr. Jntiicf 

.TouN va:ouGr. nonsox. rtvi^Tirr, t. the kkisfixa 

MII.I.S, Ltp. nr.rEsrvsT^.^ 

Xi'tlm r'jtfwx i? 14 — eViM? of Of/ioii j'artfr trifhin 

Jrrintietiofi-^J^irthtr cxiv^e vf itrtio* orisin? ontttili jtirifdie^ 

<iVi — ./j’lBilrr—I'in*' nj'pJicitticn. 

An nprVu-ation vnuler cl«:s# llt*f the Letters to join a further wijso 

pf ftrUon nrisios; «ho'ly puImJs the juri«ilKUon, cvn Vo uvaJo in a ctse in 
vliioh Iwre to sue h^a t > V? uhtainoj under ch«<e 12; rrr 5s there anything in 
cUu‘e U to show th«t thU »j*plifvti«a must Ve uule K'fore ih? phvint is 
hW. Tlcn«Uue‘hiaglopn?reatth«rlvnU(f CQshUig tho Ri plieslioa nt any 
time Ivforx* th' he-vrlog. but it wauM certainly be aitvisaMe for him to make 
it at tho time ih' p’.sint preser.te»!. 


Otldcil Xo. Ot oT IPIO. 
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PnocrEDixos in Chnmbcr*. 

The plnintifT, lia\ inp oltninctl kftvo to snc tintlcr cln««e 12 of 
the Loiters I’ntcnl, look out u fumtnons callinu on the dvft iul. 
ant'< to show anise why he should n'*t be nllowed under clnn«>e 
14 of the Letters Potent to j iin n further cause of action arising 
wholly cut'ide the juri-sdiction. 

Jnterarity appeared for tlic defendants to show cause. 

Shortl appeared for the plaintiff in support of the summons. 


)M0. 

OrriR' r. 

Dor. )V 

r. 

Titr Kni»ny4 

UltlJ, I, TP, 


Maclcod, J. The plaintiff in this suit is a merchant cnriy'- 
ing on business nt Manchester in Lnglnnd. The defendants aro 
a Ilegtstcrcd Company carrj ing on business at Beawar outside 
the jurisdiction of this High Court. In 1907 the plaintiff com- 
menced to contract with ihc defendants to sell their yarns which 


the defendants were to pay for in Bombay against docu- 
ments, and shipments of 3 'arn were made in pursuance of such 
contracts. In respect of one contract after a portion of tho 
yarn contracted for had been taken delivery of by the defendonts, 
they gave notice to tho plaintiff that they would not lake 
delivery of the remainder owing to inferiority of quality. The 
plaintifi accordingly did not ship the balance and claims as 
damages the difference between the contract price and the market 
price at the date of the notice. I shall call this claim A. In 
respect of yarn shipped under another contract the defendants 
refused to tike delivery. The plaintiff claims the value of this 
shipment with interest and charges. I shall call this claim B. 
In October 1907 the defendants consigned to the plaintiff in 


England 11 bales of yarn for sale and the plaintiff advanced £100 
acra'inst this shipment. The account sales showed a balance of 
£l 6 due to the plaintiff which the defendants have refused to 
pay and the plaintiff seeks to recover this snm from the defend- 
ants. I shall call this claim C. It is obvious that in the case of 
claims A and B the cause of action arose only in part wrthin 
the local limits of the Ordinary Original Jurisdiction of this 
Court and that in the case of cWm C tho cause of action arose 
wholly out-ide the said limits. Bnt in para 13 of the phimt it 
is merely stated that tho cause of actioa in respect of the said 
claims and in particular in respect of claun B arose partly tn 
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Bombay within the jurisdiction of the Court, without any 
mention being made that the cause of action in respect of claim 
C arose wholly out of the jurisdiction. 

Accordingly when the plaint was presented on the^ 26th 
January 1910 to the Judge in Chambers, leave was granted under 
clause 12 of the Letters Patent. 

The plaintiff then proceeded to take out this summons calling 
upon the defendant to show cause why he should not be per- 
mitted to join together in one suit the several causes of action 
set out or appearing in the plaint and proceed to trial at the 
same time upon all such causes of action in the suit as framed. 
The application is made under clause 14 of the Letters Patent 
which is as follows : — 

And we do further ordain that where plaintiff has several causes of action 
against defendant, such causes of action not being for land or other immoveablo 
property, the said High Court shall have original jurisdiction in respect of one 
of such canses of action, H chall bo lawful for the said High Coart to call on the 
defendant to show cause why the several causes of notion should not be joined 
in One suit, and to malro each oidcr for trial for the same as to the High 
Court shall seem fit. 

The defendants have raised two objections t 

(1) That an application under clause 14 cannot be made 
in a case in which leave has to be obtained under clause 12 
in respect of the other causes of action. 

(2) That in any event the application should be ' made 
before the plaint is 61ed. 

Now the Court has original jurisdiction in respect of a cause 
of action arisijig partly w'ithin the local limits provided the leave 
of the Court has first been obtained. Therefore in this case as 
soon as leave had been obtained the Court had original juri.s- 
dictinn in respect of claims A and B. It then became lawful 
for the Court to call on the defendants to show cause why the 
cause of action in respect of claim C should not be joined 
in the suit and tbero is nothing in clause 14 to show that 
thi.s must he done before the plaint is filed. If no ' application 
was made under clause 14 that part of the plaint which 
related to claim C would be struck out as soon as the case came 
on for hraring, but as far as I con see there is nothing to 
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prevent the plamlifT innkin;; tho application nt nnj' time before 
the henrinp. However, npnrt from oilier circumstances, tbe 
inoftEurc of his succevs woliM prol.ftt»ly tlepciul on the application 
iKinp made nt the earliest opportunit)*, and it would certainly 
be advisable fora ^lainti/Tto make mi application under clause 
J4 at the time the plaint is presented On the merits I see 
no reason why the cause of action in respect of claim C should 
not be tried in this suit Kvidcncc will have to be taken 
regarding the contracts for purchases of yam by the dofendonts 
from (he plaintiff, and neither party will be embarrassed by the 
inclusion of evidence regarding the contract for the sale of yarn 
by the defendants to the plaintiff. 

Sumnous ahsohite. 

K. K. 

Attorneys for Ike plaintiff: —Messrs Smtfhnin, B^rne Oo. 

Attorneys for the defendants:— Messrs. 13iet:nell, lUerwanJi 
i5* Romer^ 


AI’PELLATE civil. 


Before Sir B-itil Scott, Xt., Chirf Juttiee, and Mr. Juetice Batchelor, 

VITBAL XA.BATAN KARANDIKAR and othbsb (obiOixil PL4iirTim). 
AtPEiiAJfTS, V. JiIARUTI NARAYAN KALE, hbib iiro iegii bepbe. 
sektaWte op SUNDRABAI, pecsasbd. and oinEns (obiqinal .Depend* 
ants), Respondents.* 

Bamiltf pro^ertii^Divition under an atcard-^JTouee of residenee—ProhiU - . 
Hon of tale hy a to-iharer of his portion to an outtider— Pre-emption— 

Contlruclion^Courtsale-^Prchibition not eJTeciive. 

An awarl under whioli family property was dirided among co-sharers provided 
that in caso of a sale by any of tho co-sbarew of his portion of the house of 
residence he should seU it to hw co-sharer for a certain sum and that he should 
not sell It to an ouUlder until the expiration of two months from the date of 
a notice in writing saying that they (co-shawrs) were not- wniing to buy it. 
Subsequently a portion of the house belonging to one co-sharer hariog been sold 
iuoxwuUou of u decree against him, it w»^ purchased by an outsider. The 
• Second Appeal No. 155 of 1907. 
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sons of one of tte other co-sharcrsj thereupon, having brought a suit for a 
declaration that the Court-sale was mt binding upon them, 

Seld that the term of pre-emption in the award was contemplated to attach 
to sales made privately and willingly and not to attachment and sales in 
invitum the judgment-debtor. 


Second appeal from the decision of V. V. Vagh, Joint First 
Class Subordinate Judge of Poona with appellate powers, 
confirming the decree of Gulabdas Laldas, First Class Subordi- 
nate Judge. 

The facts of the case were as follows : — 

Three co-sharers Dattatraj’a, Naraynn and Balvant effected 
partition of family property under an award of arbitrators dated 
the 30th November 1880. One of the conditions of the award 
was as follows : — 

In case of ft aaU by any of the brothers of Ids portion cf the honso of 
residence he should sell it to his brother for the aforesaid price (Ks. 1,800)< 
He ehould not sell it to an outsider until the expiration of two months from 
the date of a notice in writing saying that they (brothers) ore not willing to 
buy it. In case of making a mortgage of the same the brothers mnst bnve 
precedence up to the amount of Be. 1,700 and the term of notice in regard to 
aalo ehftU hold good iu ease of moitgage. 

Afterwards one Sundrabai obtained a decree against Daltatraya, 
one of the co-sharers, and in execution got his share in the said 
house attached. Thereupon the pre'?ent plaintiffs; that is, the 
sons of Karaj’an, another co-sharer, intervened by a petition and 
sought to have the attachment raised but their petition was 
dismissed for want of prosecution- The attached share of 
Dattntraya was then sold in tho execution-proceedings and it 
was purchased at auction by one Vishnu Shankar Gore. 

After the Ooutl-salo the plainUfTs, that is, the sons of Narayan, 
brought the present suit on the 2Cth July 190-1 against Sundra- 
bfti; the judgment-creditor of Dattatraya, as defendant 1, 
Parvalibai, widow of Dattatraya the judgment-debtor, ns 
defendant 2, and Vishnu Shankar Gore, tho auction-purchaser, 
ns defendant 3. The plaintiffs prayed among other things for 
a declaration that Dattntni 3 ’a's shore in the house of rc'-idcnce 
was not liable to bo sold in execution of tho decree against him, 
that, if at all, the right to receive Ps. 1,800 os the value of tho 
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share was Hahlc to bo sold under tho terms ot the nwnrtl nnd 
that the cxeciitioa-sale was null and void. 

Defendant 1 was absent though duljr served, 

Defendant 2 contendeJ that tho suit to enforce one of tho 
terms of the award could lie. 

Defendant 3 answered inter alia that ho had purchased tho 
property at auction-sale for valuable coosideration nnd that tho 
provision in the award was not capable of tho construction 
which the plaintiffs contended for. 

The Subordinate Judge found that tho provision in tho award 
was not binding on defendant 3 the auction-purchaser, that the 
term in tho award regarding tho co-shnrcr*s right of pre-emption 
was not capable of bearing the mterprctition sought to bo put 
upon it by the plaintitTs and that defendants 1 and 3 who wero 
strangers to tho award were not bound by it. He, therefore, 
dismissed the suit. 

On appeal by tho plaintiffs tho Appellate Court relying on the 
decision in Shaikh Feratut Mi v. Athootoih Foy Singh^'^ confirmed 
the decree. 

The plaintiffs preferred a second appeal. 

S. T. Man&arhar for the appellants (plaintiffs) Our first 
contention is that what was attachable under the terms of the 
award was tho value of tho share in the bouse, namely, Bs. 1,800 
and not the portion of the house itself. Next we contend that 
tho right of pre-emption runs with the property. It is not 
purely a personal right. It is incident to or arises out of tho 
ownership of immoveable property; Karim Baksh Khan v. Phula 

M. F. Bhat for respondent 3 (defendant 3);— The right of 
pre-emption as given and enjoyed by law nnd custom is generally 
sought to be exercised in connection with transactions between 
individuals. .The privilege does not attach to sales held at tho 
instance of the Court in execution of a decree: Shaikh Faratut 
AH V. Ashootosh Boy Sttigh'^K The language of the proviso in the 
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award clearly shows that the right of pre*ompfcion was intended 
to apply to private sales and hot to sales in invitnm the judgment- 
debtor, 

Scott, C. J. In this case the plaintiffs sue as heirs of 
Narayan Govind Karandikar to have it declared that a purchase 
at a Court'sale by the third defendant is not bindiug upon them. 
They based their claim upon the fact that by an award under 
which certain family property was divided between their father 
and his two co-sharers of whom one is tho judgment-debtor, it 
was provided that in case of a sale by auy of the co-sharers of 
his portion of the house of residence he should sell it to his co- 
sharer for the aforesaid price of Rs. 1,800, and that he should 
not sell it to an outsider until the expiration of two months from 
the date of a notice in writing saying that they (the co-sharers) 
wero not willing to buy it. 

It was held by the first Court that tho correct reading and 
interpretation of tho words "if any one should have occasion to 
sell his share of tho house of residence” was that the term of 
pre-emption was contemplated to attach to sales made privately 
and willingly and that therefore the attacliment and sale in 
invitnm tho judgment^debtor was legal and proper. 

In the lower Appellate Court the same conclusion was arrived at 
upon the authority of Shaikh Feramt Alt v. Aakootoah Jioy Singh^^^ 
where tho learned Judges say "the only other privilege which 
the brothers had left to them under the ikrar W’as the right to 
become purchasers by pre-emption of Uohabharut's share in the 
event of Slohabharut selling; but Llohabharub has not sold his 
share. It has been sold it is true, but by the action of tho Court 
in execution of a decree passed against Molmbharut, which is 
quite a different thing. Moreover, if tho plaintiffs Ashooto.sh 
and Joykishen wished to purchase their brother's share, they 
could easily have done so by bidding at tho sale which took 
place in execution of tho decree.'* These observations are 
directly applicable to tho case before us. 
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It is argued, however, on behalf of the appellants that upon 
the authority of Karin Bahh Khan x.Thula tho right 

of pre-emption is n right running with the land. 

Whether tho right of pre-emption in tho present case is a 
right running with iho land or not wo do not decide, but if it is, 
it is not a right which will render tho (purchase in execution 
invalid. At most it would give the owner of tho right a title 
to exorcific that right as against tho purchaser if tbj purchaser 
intended to sell voluntarily at some future date. 

We therefore dismiss the appeal with costs. 

Jpjiea] dtmissed, 

G, B. R, 

0) (18S6) 6 All. 102 
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Btfore Sir Basil Seolt, Kt., CMf/ Jttsttee, and Zlr. Jttsiice Baichtor, 

BASLIXOAPPA rAlJAPPA asd ornEB* (oBioixit PiAmirrs), 
ArpBLtAyrs, r. DIIARMAPPA BASAPPA aed ornEBs (oitiowit 

BEPEJfDAXTS), EESrOKDEKTS.* 

FiilUe road—Birjht of marching in procession with a car^Suitfor 

declaration of right— Injunction restraining interferenoe ieith the right. 

riaintiffa sned on behalf of themselves and of other members of a reltgions 
coraniunity to hare a declaration of their right of marchiDg in procession with 
a car alon^ a particular public road to certain temples and for an injunction 
rcBlralniDg the defendants from interfering 'with tho plaintiifs. The defond- 
ants contended that the plaintiffs bad no right to march along the road. Tlie 
lower Courts dismissed the suit on tho ground that tlie road being public the 
plaintiffs could not eue unless special damage were shown .and proved. 

On second appeal bj the plaintiffs irW, reversing the decree and allowing 
tho claim, that the suit was not for removal of a public nuisance but for a 
declaration of tho right of an individual community to use the public road. 
Every member of the public and every sect has n right to use tho public streots 
in a lawful manner nnd it Hoa on those who would restrain him^or it to show 
some law or custom having tho force of Law abrogiling the privilege. 

Sadgopachariar V. A. Bama IJaotD followed. 

• Second Appeal No. SIC of 1907. 

(1) (1902) 20 Mad. 370. 
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Second appeal from the, decision of T. Walker, District Judge 
of Belgaura, confirming the decree of E. F. Rego, Subordinate 
Judge of Saundatti. . 

Suit for declaration and injunctinn* 

The pJaintifls who were members of a community called 
Halgars or Devangs of the village of Deshnur sued the defend- 
ants alleging that they had built a temple at Deshnur and 
dedicated .it to the Goddess Banshankari, that they had con- 
structed a car for processiou to neighbouring temples, that in the 
year 1904 they had applied to the District Magistrate for the 
necessary permission and that the defendants having opposed 
the application, the Magistrate referred the plaintiffs to a Civil 
Court. The plaintifis, therefore, prayed for a declaration of their 
right to march in procession with the car along the road which 
passed through two gates called the Mulla Agashi and Durga 
Agashi and for an injunction restraining the defendants from 
interfering with the plaintiffs* right. 

The defendants, who were members of the Lingayat commu- 
nit}', answered inter alia that the suit was not maintainable 
in n Civil Court, that the plaintiffs bad no rigiit to move in 
procession along the road mentioned in the plaint and that the 
plaintiffs had built the temple and constructed the car simply to 
annoy the defendants who bad dwelling houses on both sides of 
the said road. 


The Subordinate Judge found that the i*oad in dispute was 
public, that the defendants Imd a right to object to the plaintiffs’ 
passing in procession on iho road and that the suit must fail as 
the plaintiffs had not proved any special damage to them. He, 
therefore, dismissed the suit 

On appeal by the plaintiffs the District Judge was of opinion 
that on the merits the plainUffs were entitled to succeed but 
relying on the decisions in Sathu valad Xadtr Sautare v. Ihrahim 
Jga valail Mifra and Kati Snjandin v. Madhavdat^'^^ , he 

confirmed the decree on the ground that without proving special 
damage the plaintiffs could not succeed. 


0)11877) 2 Horn. 407. 
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Wddon willi K. J, S^tvifhrarhar for the nppcllants (plaintiffs). 1010. 


O. S. MuI^avmJtar for the respondents (defendants), 

Scott, C. J. In this case the plnmtiits sue on behalf of duabmappa 
themselves and of other members of a religious community at Bi«appa 


Deshnur to have a declaration of their right of marching in 
procession n*ilh a car along a particular public road to certain 
temples, and for an injunction restraining the defendants from 
interfering with Iho plaintiffs. 

Tho suit arises out of an application made by members of tho 
plaintiffs* community to the District Magistrate under the local 
Police Rules for permission to hold tho procession and to march 
with the car along the road. The Magistrate not being convinced 
of therr legal right so to use the public road referred them to a 
Civil Court for a declaration of that right. 

The members of another religious community who occupy land 
abutting upon tho road at a point where the width of tho road- 
way is defined by two gates called Mulla Agashi and Durga 
Agashi, have put in a written statement denying ihe light of 
tho plaintiffs to march along the road. 

In tho first Court it was found that the road was a public 
road but it was held the plaintiffs* suit must fail as the road 
being public the plaintiffs could not sue unless special damage 
were shown and proved, and reference was made to Saiiu valad 
Kadir 8au$are v. Ibrahim Jga valad Slirza Aga.^^ and Kazi 
Sujaudin v. Madhdvdas'^^^ in support of that decision. The suit 
was, therefore, dismissed and that decree was affirmed by the 
District Judge. 

In appeal before us it was contended for the respondents that 
the plaintiffs wished to conduct along the road a car which was 
too large to pass through what was properly speaking tho public 
road as^defined by the space between the two gates which wo 
have already referred to. We, therefore, remanded the case for 
a finding as to whether the car of the plaintiffs could pass through 
the two gates. The lower Court found that it could pass. It 
was then contended by the respondents that the car which had 
been submitted for measurement to tho lower Court on this 
( 1 ) ( 1877 ) 2 Bom. 457. PI a893J IS Bom. 6M. 
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issue was not the car wMcL the plaintiffs had originally wished 
to conduct in procession. We then referred that question to the 
lower Court and it was held that the car was the same car. The 
question, therefore, is whether the plaintiffs have a tight to 
conduct in religious procession a car. which is not too wide to 
pass along the public road. 

There has been no obstruction of their right but the defendants 
in consequence of the course taken by the District Magistrate 
have denied the right claimed by the plaintiffs. 

The suit is not for the removal of a public nuisance but for a 
declaration of the right of an individual community to use the 
public road. It is, therefore, a suit wliich raises the same question 
as that which w'as the subject of the decision in Sadgopachanar 
V. A, Rama in which tho Court held that the correct view 

is that every member of the public and every sect has a right to 
use tho public streets in a lawful manner and it lies on those 
who would restrain him or it to show some law or custom having 
the force of law ahrogatiug tho privilege. That case was appealed 
to the Privy Council and their Lordships of the Judicial Com* 
mitteo held that tho decision of the lower Court was perfectly 
right that all members of the public have equal rights in public 
roads. 

Wo, therefore, allow the appeal, reverse the decree of the lower 
Court and declare that the plaintiffs bavo a right to march in 
procession with their car along the public road referred to in tho 
plaint and^ wo pass an injunction restraining the defendants 
from interfering with the plaintiffs in tho e.vcrciso of that right. 

Although wo have decided the question of civil right and 
granted an injunction in the terras pr.ayed for, it must not be 
supposed that by so doing wo intend in any way to fetter the 
discretion of tho District Magistrate in passing such orders 
03 he may be entitled to pass with reference to tho procession 
under tho Police Act Rules or any other relevant rules for tho 
time being in force. 

Tho respondents must pay the costa throughout, 

Decree reversed. 

G. n. H, 


a) (1903) £0 Moa. 57C. 
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APPELLATE cmL. 


JWrfif# CiiR(2jri2r(^(tr An-f JTr. Jutlitf ITtnf\.'H» 

THIMCAK RAMKEISUXA IIAXADE (oiuoi:cit. Puistiri-), ArrctUNT. IP1(\ 

r. HAr.I LAXiIl^^* RAN'ADE an*i> orncis (oniGis’At Ditespastji), j, 

EtsroyciSTs,* - — 

Ciit7 Procedure {A<t XIP p/‘1S?2), tec, 3aS— or j<ayvte»l v/ 
deeree^AdJettnent wt eerlifieJ /t>M« Comri^Ifivrte^Aofcferaeti/isr 
adjtttiment aiiJ reeeinn^ vionrj~~Aj>j>lie<ti{om to rxevHte /.U decree^ 

Ptlopiyel ly eonduel— 'Indian Eeidenee Act {To/lS72), ter, HC* 

A decree was adjtsteJ outside the Conrt. No notice tras Biwn to the Couit 
of tke ndjBstfficnt ; ned its eanetion n-os not talen neder section S.?5of tho 
CiTil Rroectlure Code of 18S2. Tlio doctto-holdcr tceoiTod payments nnilcr (Jw 
ndjosltnenl and after some lime applied to cxccoto tlio decreo JnfsiH'CtU'O 
of tlio adjnitmeot. The ]QdBtacQt*debtor pleaded tbo adjnstmeiil as a bar to 
execution. Tbo clecrro'lioider contended tbattbe adjustment not bAvuijr been 
certified to the Conrt, it could not rceogniso it ns ralid lint was bound to 
exeento tbo decree. Tbo SabordinatoJ^Judgo overmled tbo contention JioldInR 
that as the decree-holder bad, after the adjnslroent, received forsovorai j’oar* 
raoacys under it, ho was estopped by conduct nndoreeclton Ub of tbo Imlinn 
Eridenco Act, 1672. 

Held, that the riew of tbo Subordinate Jndgo garo Ibo go-by to tlio plain 
language of Iholost paragraph of section 358 of tbo Civil rrocediiro Code, 

1883. 

There is no room left by tho law for Iho operation of tbo law of estoppel fn 
(he matter of execution. Thu Just iiaragmph of section 258 enacts ft s jiccial 2aw 
for a special purpose whereas section 118 of tho Indian Evidonco Act, 1873, 
roIatcB to the gcnoral l.aw of estoppel ; and tho principle la tbat n special law 
overrides for its purposes tho general law. 

Per Ji— Fraudulent executions of clcorcoa must bo ills, 

couraged by tho Courts whenever they come totbeirnoUcoi anddocrco-boldors, 
who enter freely into adjustments outside tho Court and do not certify them br 
required by law, but fraudulently apply hr ciccatlon, ignoring tho ndjnst/nctif, 
should be dealt with under tho criminal law. 

Psr //sirojv, J.— Tho purpose of section 2CB of tho Civil Procodnro Code, 

1882, is that tbo Court shall bavo complete hnowledgo of all tJoat Is done towards 
tho aatUfaction of its ecree. 
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Appeal from tbe decision o£ M. V, Kathawatc, First Class 
Subordinate Judge of Ahmednagar. 

Proceedings in execution. 

The decree, of which the execution was sought, was passed in 
1893 and was confinned in appeal in 1895. It directed partition 
of property between the plaintiff and the defendants, who were 
members of a joint Hindu family. The plaintiff was, under the 
decree, awarded annually a l/18th share of the income of the 
family property. It was also directed that the parties should 
pay in equal shares the debts due by the family to outsiders. 

In 1899, the parlies entered into an arrangement, whereby the 
plaintiff relinquished his share in the family property to the 
defendants, and the defendants undertook to pay plaintiffs share 
in the family debts and also to pay to the plaintiff Bs. 125 every 
year for his maintenance, and Ks. 100 to his daughter. After . 
the arrangement, the plaintiff continued to receive payments 
from the defendants. The Court was not informed of the arrange- 
ment, nor was its sanction obtained under section 258 of tbe 
Civil Procedure Code, 1882. 

The plaintiff applied to execute the decree. The defendants 
contended that the arrangement which was acted upon by the 
plaintiff barred the execution. Tbe plaintiff replied that the 
deed evidencing the arrangement was taken from him under 
coercion ond undue influence; but bo Jed no evidence to prove 
his allegation. 

The Subordinate Judgo found thalthoplaintiffhad acted under 
the arrangement and was receiving thereunder payments from 
‘the defendants, who bad also to liquidate a portion of tho 
plaintiffs share in the family debts. Ho rejected tho application 
for execution on the following grounds 

“It scciDB to mo that tho plftinliff is estopped by his conduct from repudiating 
it. And he cannot now execute tbe decree. Section 258 preronta tho executing 
Court from rwogniiing payments orndjuatmenJB not certified to it and not 
Rvnetioned by it. It (loos not afTeettbo Utt of estoppel as laid down by 
icclioa 115 o! tbo Eridenco Act.*' 

Tho plaintiff appealed to tho High Court. 
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G, K, Danifl,^T for Iho Appellant :-^A i3ccroe*IjoMcr Imn to 
certify adjustment of n decree to the Court ; but if ho falli to do 
50, it is equally open to tho judgment-debtor to move tlio Court. 
If, notn'ith'tanding this, the judgment-debtor continues nmlcing 
payments which are not certiBed to tho Court, the decree-holder 
is not thereby estopped from executing the decree. Section 115 
of the Indian Evidence Act docs not apply here; it is, at tho 
most, a rule of evidence and nothing more* 

S. K. Sane and S. K. GodboU for. tho respondents : — Tho 
plaintiff has in tho execution proceedings admitted to have 
received certain payments from the defendants. These payments 
should, in any event, bo credited iu defendants* favour, Sco 
Gepol Dat V. Ganga Rart.^^ 

CllAKDAV.UiKAB, J. : — Thc darlhatl, in respect of which this 
appeal is preferred, was presented for the execution of a decree 
for partition dated the 4th of July 1893, By that decree the 
appellant was awarded annually a 1/lSth share of the income 
of tho property belonging to him and his co-parceners, and it 
was also declared that they should pay in equal shares the 
debts due from them, as members of a joint Hindu family, 
to outsiders. 

By the present darkhatt the appellant songbt, iu exccnlion of 
the decree, for his share of the income due for IS years immedi- 
ately preceding the darlhatt. He also asked the Court to 
determine his share of the debts and to deduct it from his share 
of the income awardable under the darihati. 

The application for esccutioo was opposed by the respondents 
on the ground that the appellant had iu Noraul'er by 
a deed relinquished his annual share of the income awat\le\l to 
him hy the decree, in consideration of receiving from tho 
respondeat Vishnu, Rs, 125 a year ns nnintenanci. 

The appellant admitted execution of the dee^l but pleadsNl 
that he had exeented it under coercion. He lev! no evuUw, 
however, in tho bwer Court to sulxstnutmle that iWfeucvN 'Vhs- 
Subordinate Judge held coercion not prowh 
pi (IF5?) AiLAV.X. U5. 
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But it 'was contended before him by tbe appellant that, as 
the arrangement under the deed was pleaded as an adjustment 
and satisfaction of the decree outside the Court, and had not 
been certified to it as required by section 258 of the Code of 
Civil Procedure (Act XIY of 1882), the Court could not recognise 
it as valid but was bound to execute the decree. 

The Subordinate Judge overruled the contention, holding 
that, as the appellant had, after executing the deed, received 
for several years moneys under it, he was estopped by conduct 
under section 115 of the Indian Evidence Act. 

This view of the Subordinate Judge gives the go-by to the 
plain language of the last paragraph of section 258 of Act XIV 
of 1882, which was in force at the time of this darHast. It 
says that a Court which is asked to execute a decree for money 
shall not recognise for the purposes of execution any adjust- 
ment of it, whole or partial, or any payment, made outside 
the Court and not certified to it as required in tbe preceding 
part of the section, ^Yhen the law directs that such adjust- 
ment or payment “ shall not be recognised^* for the purposes 
of execution, it means that the adjustment or payment, as the 
case may be, should bo treated as an invalid or void transaction, 
so far as the executing Court is concerned. There is no room 
left by the law for the operation of the law of estoppel in the 
matter of execution. The last paragraph of section 258 of .Act 
XIV of 1882 enacts a special law for a special purpose, whereas 
section 115 of the Indian Evidence Act relates to the general 
law of estoppel ; and the principle is that a special law overrides 
for its purposes the general law. As held by the Privy Council 
in Gohil Maudar v. Piidmanund ‘'the essence of n 

Code is to be exhaustive on the matters in respect of which it 
declares the law, and it is not the province of a Judge to dis- 
regard or go outside the letter of the enactment according to its 
true construction.*' 

The Subordinate Judge has disallowed the also on 
the ground that the appellant is not entitled to seek execution 
in respect of his share of the income before paying lii.s share of 
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Iho debts duo to creditors by both the nppellont and tho respond- loio. 
ents as co-parceners in a joint Hindu foraily. But tbo decree tbibbi. 
docs not make the payment by tho appellant o£ his share of 
tho debts a condition precedent to his right to receive his sbaro 
of tho income. The decree merely declares by way of an 
independent provision that the debts shall be paid equally by 
tho cO'parccncrs. 

This is conceded by the respondents* pleader before us. 

Upon these grounds the order in execution appealed from 
must be reversed and the darHa$t remitted to the lower Court 
for fresh hearing and disposal. 

In dealing with the darhhast it will be competent for tho 
Subordinate Judge to consider whether, apart from tho appel- 
lant’s right to execute the decreoin spilo of his deed, his conduct 
in seeking execution has been fraudulent so as to render him 
liable to a criminal prosecution. Fraudulent executions -of 
decrees must be discouraged by tho Courts whenever they come 
to their notice j and decree-holders, who enter freely into adjust- 
ments outside tho Court and do not certify them as required 
by law, but fraudulently apply for execution, ignoring the 
adjustment, should bo dealt with under the Criminal Law. 

It will also be competent for the Subordinate Judge, in deal- 
ing with the darhJiaif, to consider whether under section 5i58 
of Act XIV of 1882, the respondents* plea of adjustment out'Jido 
the Court, put in as a defence to the darkhast, can be treated as 
notice, to tho Court, of tho adjustment, satisfying the provisions 
of the section regarding certiOcation, so as to warrant tho Court 
in holding that tho decree, having been wholly satisfied, accord- 
ing to law, is no longer capable of execution. On this point 
I express no opinion. 

Costs of the darhhast hitherto incurred in the lower Court 
and here to abide the result. 

Heatok, J. I think that this is a matter which is substan- 
tially disposed of on a preliminary point, and wrongly disposed . 
of and therefore it must be rcraaoded to tho lower Court to ho 
disposed of on its merits. 

B 905—3 



oSO 

leio. 

Teiusik 

t. 

IIabi 

LiXMiy. 


THE INDIAN LAW EEPORTS. [VOL. SXSIV, 

Curiously enough, I say curiously, becauso after hearing what 
this matter is about, it so strikes me j no one concerned appears 
to doubt that wo are dealing with a thing wliich is an adjust- 
ment of a decree. It seems to me that the question arises at 
the very outset whether this is an adjustment of a decree at 
all ; or whether it is a transfer of a right acquired under a 
decree, which is quite a ditTcrent thing. If it is the latter no 
question under section 253 of the old Code of Civil Procedure 
arises at all. 

However, it has been assumed that tho matter is an adjust- 
ment of a decree and that we aro concerned with section 258. 
The lower Court has taken this view and has come to the 
conclusion that section 258 prevents the executing Court from 
recognising the adjustment in this case ; but has decided, not- 
withstanding, that the plaintiff is estopped from seeking execu- 
tion of the decree. On this point I concur wdth my learned 
colleague that tbero is not any estoppel. 

Tlioroforc, we are left to deal with the matter ns an odjust- 
raent of the decree and to enquire what is the effect of 
section 258. 

In my opinion section 258 of the Code of Civil Procedure of 
1882 provided or intended to provide that tlie Court executing 
a decree should record as certified any payment or adjustment 
of tho decree certified by the decree-holder or of which in- 
formation and satisfactory proof Avere given by the judgment- 
debtor, That section laid down a special procedure for tho 
casein Avliich the judgraeut-debtor _ appeared ns nn applicant 
desiring that a payment or adjustment should be recorded as 
certified. The la'v also, in the Limitation Act, provides a 
period within which tins special procedure may be followed. 

In fact however that is not the only way in which a judg- 
mcnt-dcblor informs the Court of a paATucnt or adjustment. 
He seldom adopts the special procedure provided by section 268, 
but more often, as in this case, when the decree-holder has 
applied for execution and the judgment-debtor has received 
notice of the application, ho pleads, in answer, a payment or 
adjustment. In the case before us, the judgment-debtor 
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n$scTh^ nn n(]jiistment of the decree end the decree-holder 1910 . 
denies it ; were the low to follow its usual course, the Court 
would enquire and decide whether that adjustment is proved 
and if it found the adjustment to ho proved, would treat it so far Ham 
fts it went as an answer to the dccrccdiolder's claim. 

This would be in consonance with the whole spirit of our 
Code and with the express provisions of section 214. 

It was however neccssarj*, or at least desirable, to provide for 
the particular case in which a judgment-debtor should appear, 
not as an opponent contesting a claim in excention, but of his 
own initiative ns an applicant seeking to establish a payment or 
adjustment of the decree. Section 268 deals only with this 
pariicular ease and with pay'ments &c. certified by the decree- 
holder. 

It is however supposed that the Court is debarred from 
recognising in any way any payment or adjustment unless it is 
certified by the decree-holder or proved by the judgment* 
debtor in accordance with the special procedure provided by 
section 268. To so suppose is to run counter to the provisions 
of section 244 which provide that the Court esccuting the 
decree shall determine any question between the parties relating 
to the discharge or satisfaction of the decree, and if what is 
supposed to bo the effect of the law be in truth its cfiect, it 
leads to a very singular result j for it means that a decree- 
holder may fraudulently apply to execute a decree twice over ; 
and the Court is prohibited from enquiring whether there is or 
is not a fraud j aud this in spite of the fact that the decree- 
holder seeks to debar the Court from enquiring into the fraud, 
by the device of refusing to do what the Inw says he must do. 

If that bo the effect of the law, then all I have to say is that 
the law intends the Court to be used, in this kind of matter, 
not as an instrument of justice but as an aid to fraud. And, as 
experience has shown, this is the very effect, where the law is 
understood to mean, what I am contending it does not and 
cannot mean. 

It is to mo abundantly clear that the legislature never 
intended such a result as an encouragement of fraud. Do the 
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words of the law compel it? I think not; though section 258 
is doubtless worded in such a way as to invite misunderstand- 
ing. The final clause of section 258 runs thus : “ Unless such 
a payment cr adjustment has been certified as aforesaid, it shall 
not he recognised as a payment or adjustment of the decree by 
any Court executing the decree." 

The purpose of section 258 is that the Court shall have 
complete knowledge of all that is done towards the satisfaction 
of its decree. When an application for execution is presented, 
the Court enquires from its own records what has been pre- 
viously done towards satisfaction. What it does not find on 
its own records it does not recognise j in this sense, that it at 
the outset assumes that what is not recorded as paid or adjusted, 
still remains unpaid or unadjusted. But it is stiil open to the 
judgment*dehtor to assert and prove that what the decree- 
holder claims under the decree is not due, having been paid 
or adjusted; and it is still incumbent on the Court to go into 
the matter, if a contest on the point is raised. To state the 
result briefiy, the final clause of section 258 raises a presump- 
tion, hut docs not limit the jurisdiction of the Court. This 
result appears to me to be inevitable if section 258 be read not 
by itself as on isolated enactment containing a complete statement 
of the law on the matter it deals with, but as a part of a whole 
and with reference to its place in the scheme of the Code and 
its relation to other parts of the scheme. 


I am aware that the views, which I have just expressed, arc 
not those which arc commonly held. At the same time lam not 
sure that the argument stated in that form has ever been dealt 
with in any of the decisions which arc contained in the Bombay 
Scries of the Law Reports; and , if that bo so, seeing that the 
question does directly arise in thb case, I think it may well be 
considered in the Court, which is to deal with this matter, and I 
should both be interested and pleased to see the case, if again it 
comes before the High Court, argued on the lines I have indicated, 
I have gone perhaps out of my way to express this opinion; 
hut it is a matter which nearly affects the reputation of our 
Courts, and very closely affects the administration of justice ; for 
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to read tlio law, as it often is read, is, it seems to mo, to reverse 
the principles of justice, and to convert the instruments ofjustico 
into instruments of fraud. 

Order reversed. 


APPELLATE OIVIL. 


Before 2tr. Justiee Chandavarhar and Mr. Jusiiee Jleaton, 

CECIL GRAY, the SECBETaav ahjj a membbr op the IVESTEnif Jxdu 
Tonr Cldb (obioikal Ptaintiff), Appellant, r. THE CANTONMENT 
COMMITTEE OF POONA (obioinal Defesdast), Rbsposdent,* 

Civil Procedure Code {del V of i50S), teeiiom 2 {V]),B0-^Pv.Uie ofieer 
'—Suit against fuhUe eJ^cer-^BoUee of claim necessary— Cantonment 
Cenmitlee is puhUe rJicfr-^CantonmenU Act {XIII of 2SS9)Sesiion 
SO apflUs ^0 aen'om es delicto and not to aetiont ex contractu. 

A CactODmeot CotnmUUo cosstitnted under tbe Indian CAntonments 
Act (XIII of 1889) is a ‘'public ofBcor" within th© meaning of softjon 2, 
clanBo (17) of the Code of Ciril Procedure (Act V of 1008). Before the 
Coaroittee can bo saerJ, the notice prescribed bj eeclioa 80 of tbe Cede aaat 
bogiren. 

The notice contemplated by eectioo SO has to be given for actions eonnding 
BnbslanllaUy in tort } nnd it makes no difference that those actions are, by 
operation of law, treated, for certain purposes, as actiona er conlraeiu, 
Bajmalv, Banmant 0) considered. 

Appeal from the decision of C. Roper, District Judge of 
Poona. 

Cecil Gray was the Secretary and a member of an 
unincorporated association styled the Western India Turf Club. 
He sued on behalf of himself and ail other members of the Club. 

Under a lease dated the 16th February 1007, made between 
the Secretary of State for India and tho Club, the latter occupied 
certain lands and buildings in the Poona Cantonment on a 
rental of Rs. 1,200 per annum. 

• FlTBt Appeal No. 0 of IMO. 

(1) (1856) 20 Bom, 697* 
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The defendants, the Cantonment Committee of Poona, were a 
body corporate constituted under the Indian Cantonments Act 
(Kill of 1889), having the control and management of the 
Poona Cantonment Fund. The Poona Cantonment Alagistrato 
was the executive officer of the Committee. 

The Governor in Council of Bombay imposed, under section 17, 
sub-section 1 of the Cantonments Act, 1889, a general rate of 
4 per cent, per annum of the annual value of houses, buildings 
and lands within the Cantonment of Poona, The rate was 
made payable to the Cantonment Magistrate and formed a part of 
the Cantonment Fund. 

The annual value of the CiuVs lands and buildings was for the 
purposes of the rate fixed at Rs. 5,088 for the years 1907 and 1908, 
and the rate amounted to Rs- 201-8-4. The Club did pay 
the sum of Rs. 100-12-2 as rate for the half-year ending the 
31st March 1909. Bot on the 8th October 1909 the Canton- 
ment Magistrate by a notice to the Club claimed to assess it at the 
sum of Rs. 9,840 per annum being 4 per cent, on an annual 
gross income of Rs. 2,46,000. 

On the 28th November 1908, the Club paid under protest the 
sum of Rs. 4,819.3-10, the additionol rate for tho half-year 
ending the 81st ilarch 1909, and informed the Cantonment 
Magistrate that tho Club intended to appeal against his assess- 
ment to the Cantonment Committee. The appeal was made with 
the result that the assessment at Rs, 4,810-3-10 was brought 
down to Rs. 4,071. The Club further paid under protest another 
sum of Rs. 4,772-1-3 for the assessment for tho half-year ending 
the 80th September 1909. 

The Club, through the plaintiff, filed a suit for an injunction 
restraining tho defendants from recovering from the Club tho 
enhanced assessment, and for recovering the amount of assessment 
that was paid in excess. 

The defendants contended xnUr alia that tho suit was 
bad owing to want of notice provided for in section SO of tho 
Civil Procedure Code, 1903, 

The District Judge tried ns preliminary the issue whether the 
suit was bad for notice under section 80 of tho Civil Procedure 
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Code, 1003, and found it in favour of tlio defendants on tljo 
following grounds 

The rttlminaiy ismo thus raised lias hecn argued and I find that notice was 
necessary. The proTisions of the Cantonments Act, 1680, male it clear imny 
opinion that the members of the Cantonment Committco are in that capacity 
public oflicert, *s that term la employed in section 60 of tho Civil Procedure 
Code and defined in section 2 (17) (y) ofthewmo Code. Tho learned Counsel for 
phiinliffs contends that a corporate body, such ns tho defendants, cannot come 
Under tho term “ publlo officer •’ who must bo an individual. Having regard 
to section 0(39) of Act X of 1697 (General Clauses Act) and to section 2 (17) (jri. 
Civil Procednro Code, also 'to sections 21 and 23 of tho Cantonments* 
Act, 18S9. I think tliat every member of the Cantonment Committee 
is a public officer and so also tho Committco as a body. Tho suit mi<’ht 
and would properly have been brought against the focret-wy of the Coinmitteo 
as its representative officer and in that event ho would certainly como under 
the definition of a public officer. On Ibo same reasoning tho Cantonment 
CommiUee, which is the Cantonment authority according to tho Act of 1689, is 
constituted of public officers in so far os they act c-n the said Coinmitteo, 
Plainlifls’ Counsel raises a second objection against the defendants’ pica that 
notice nnder section 80 U necessary. It is this The suit, ho contends, is 
brought on a contract or at least on a quasbeontract, and is not based on tort. 
To Each a suit section 80 is said not to apply. It may be conceded that there 
are authorities laying down that “ex contractu’* suits are not covotei by 
eecUou 80, but I am of opinion that th© suit is clearly based on a tort and not 
on a contract or even a quasbcontract. It is urged for plaintiJTs that, when 
they paid the assessment under protest, a contractual relation arose hotwoeo 
them and defendants. This argument is ingenioUB but it cannot conceal 
tho I’atent fact that tho suit is primarily hosed on an allegation that defendants 
in their official capacity wrongly levied certain a3se^3mcuts and to such a case I 
think section 60 has the clearest appllcatiou. On these grounds I find that the 
suit is bad for want of notice under section 60 of tho Civil Procedure Code 
and I accordingly dismiss it with all costs on plaintiffs. I omitted to state 
that I am to some extent confirmed in tho above view of the meaning of the 
expression “public officer ’’by a case in this Court Civil Suit Xo. 63 of 1637, 
where an action was instituted by private persona against the Cantoument 
Magistrate in his capacity as Secretary of the Cantonment Committee in respect 
of u title to certain property in the Poona Cantonment. The plaintiff then 
served a prelimiDarj notice under sectiou 424 of the late Civil Procedure Code 
upon the Cantonment Magistrate and subsequently tbo Kccntary of Stale was 
joined as a co-defendant. The cause of action in the present suit is at least 
somewhat sin-Uar and the fact that the suit is brought against the Committee 
and not against the Secretary alone cannot, I think, exempt tho plaintiffs from 
the obligation to serve a preliminnry noticu. 

The plaintiff appealed to the High Court. 
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Shorttf instructed by Craigiet BHnt and Caro«, for tbo ap- 
pellant : — The suit has been brought against the Cantonment 
Committee of Poona. The Cantonment Committee is nowhere 
specifically mentioned as a corporation in the Cantonments Act 
(Xm of 1889) ; but it is treated as a corporation,, see The 
Cantonment Cownitiee, Boona^ v. Barjorji Bamanji 

A corporation is not included in the term “ public officer ” 
as defined by section 2, clause 17 of the Civil Procedure Code, 
1908. The term public officer” there means ‘'a person 
falling under any of the following descriptions and the de- 
scriptions that follow show that' only individual officers are 
contemplated. A corporation cannot bo included v/ithin it. 
The General Clauses Act (X of 1897) no doubt says (section 3, 
clause 39) that a person shall include ” any company or associa- 
tion or body of individuals, whether incorporated ornot”j 
but that description applies only if there is nothing ” repugnant 
in the subject or context.” There is the repugnancy in the 
Civil Procedure Code where the term “ person ” seems to denote 
some person who has some one or other in authority over 
him. The term has to be construed in conformity with the 
object of the statute in which it appears. See The Bharrnaeeitiical 
Sccielg V. The London and Brovindal Snjtplg Associatiou, 
Limited 

Kest section 80 of the Civil Procedure Code, 1903, opplies only 
to actions in tort. It has no application to actions in contract. 
The claim in the present case arises ez contractu or quasi ex 
contractu ; and it is only in Iho alternative that a relief in tort is 
prayed for, Wo paid the money to the defendants under protest 
and in order to avail ourselves of the right to appeal to the 
Committee. The object of the suit is to recover the money 
which the defendants had and received. See Bajmal v. 
Jlnnmanl ^’1, 

Tlio Government Pleader for the defendants, was not called 
upon. 


U) (16S9) H B(nn,2SC. P> (18S0) G App. cai. 657. 
(3) (1895) SO Horn. C97. 
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CnAKDAVAilKAn, J. Tills Court has held in The Canionvient 
Committee, Fooni v. Barjorji Bamanjip^ relied upon by Mr. Shortfc 
in his able an«l careful argument in support of this appeal, that 
a Cantonment Committee, formed under rules framed under the 
Indian Cantonments Act (XIII of 188D), is a quasi body corporate. 
It is unnecessary to express any opinion on the correctness of 
that decision, because the question before us is whether, for the 
purposes of section 80 of the Code of Civil Procedure, a Canton- 
ment Committee is a "public officer" as defined in section 2, 
clause (17) of the Code. 

Under that section, the expression "public officer" means 
{inter alia) " a person ",who is an "officer whoso duty it is, as such 
officer, to take, receive, kcpp or expend any property on behalf 
of Government." A Cantonment Committee is, according to the 
rules made under Act XIII of 1889, "a Cantonment authority," 
which is charged with the management of a fund called "the 
Cantonment Fuud". That fund is vested in His Majesty by 
the provisions of section 13 of the Act, and its management by 
the Committee is made, by the same section, subject to the 
control of the Local Government. 

The Committee is, therefore, an artificial person formed by 
the statute for tho purposes of Cantonment administration. 

But it is contended that the definition of "public officer" in 
the Code contemplates an individual, not a body composed of 
individuals, of the description mentioned in each of the clauses 
of section 2. A "public officer" means, iu tho first place, 
"a person", and the word "person” under tho General Clauses 
Act (X of 1897), includes " any body or association of individuals, 
whether incorporated or not." Such a body, discharging, 
according to law, any of the functions, mentioned in tho clauses 
of section 2 of the Code of Civil Procedure, falls, in our opinion, 
within tho definition of "public officer”. 

As pointed out in some of the cases decided on the construction 
of section 42* of the old Code of Civil Procedure (Act XIV of 
18S2) which is reproduced ns section 80 in the present Code, 
the object of the section is to give a pnbllc officer, acting or pur- 
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porting to net in tho execution of Ins public duty, nn opportunity 
of making reparation for any dnmngo which ho may hnve enusej 
in such executi(m without being sued in a Court. The riglit to 
notice, ns n condition precedent to a suit, is given to the officer 
concerned in tlio iniorosls of tho public treasury, out of which 
tho money must como for repairing tho damage. This con- 
sideration applies to a Cantonment Committee, managing a Can- 
tonment Fund vested in Ilis Majesty, ns much as to any public 
officer similarly situated. 


We think, therefore, that a Cantonment Coraraitteo such as 
wo have here is a public officer'^ within tho meaning of 
section 2 of the Code of Civil Procedure. 


It is argued, however, that no notice under section 80 of tho 
Code was necessary for tho maintenance of this action against 
tho Committee, because it arose not out of a tort but out of a 
contract j and Rajmal Manikehandw Uanmant is relied 

upon. 

Tho plaint and tho pleadings clearly show that tho cause of 
action complained of by tho appellant is one sounding in tort. 
It is alleged that, under cover of authority given to it by tlio 
Cantonments Act and tho rules framed under it, tho respondent 
Committee has illegally imposed a rate upon tho appellant. On 
the strength of Hint allegation, the appellant seeks tlie refund 
of a certain amount, which, ho 8tatc>?, ho deposited with tho 
Committee “ under protest'^ to meet its illegal demand. It is 
contended that the moment the appellant paid tho money under 
protest, tho Coinmitlco held it as money had and received for 
tho appellant’s use, and became bound to restore it, if the levy 
of tho rate was illegal. 

Ciinptcr V of tho Indian Contract Act, by which this argument 
is sought to ho supported, denis with " certain obligations resembl- 
ing tliosc cicntcd by contract ”, not with those arising from n 
contract itself, which presupposes a legal relation brought about 
between parties by their free volition in the form of proposal 
and assent. Tho principle of Jinjmdl Manikehand v. llonmant 
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Aiiyala (locd not apply and was not intended to apply to the 
former kind of obligations. It would be straining the language 
of section 80 of the Code of Civil Procedure beyond legitimate 
limits and defeating its object, if wc were to apply that principle 
to actions sounding substantially in tort, merely because by 
operation of law those actions, for certain purposes, are treated 
as actions ex conirae/u. 

On these grounds the decree in appeal must be confirmed with 
costs. 

Decree confirmed. 
i(. n. 


APPELLATE CIVIL. 

liffore Mr. Justice Ohandavarker and Mr. JtitUee ITeaton. 

OHIN'TAUAN VrAKKATRAO GITADGE (osioiKiL PiiiNTirr), Arm. 
LiNi, ®. RAMCUAlfDBA VYAlfKATRAO GHADGE and otubbs 
( oBiowiL DBFEyDAyrs), Resposobuts.* 

Zimiiation Act (Xr 0 / 1877), sections 5 and 7-^Apj)Ucathn to file an 
appeal in forma piupotia in making the application— Ilinor 
applicant— Excuit of dehx’j— Probate— Grant ofi prohate— Question pfi titlo 
not affected by iho yrant—R«i }niic.iU—Cml Procedure Code {Act V of 
lOOS), seelion 11. 

A suit filed iu formCi pauperis was decided oil tho 10th i'obrnary 1908. An 

application for lea%'e to appeal in /omd pjuyeiw was prcBented to the High 

Court on tho 13th April 1903 ; but as Uw.w beyond time it was rejected. On 
an application to excuse the delay, it was excused on the ground that ths appli- 
cant having been a minor, section 7 of tho Limitation Act, 1877, applied. At 
the hearing, it was objected that tho application for permission to appeal in 
fiormA pauperis bo trcitod as an appeal, and that section 5, and not 
section 7 of the Limitation Act, applied to it. 

Meld, OTerrnling the contention, that whether the .application was treated 
as falling under section 5 or under settion 7 of the Limitation Act, 1877, tlio 
resnlt was the same. If it foU under soclion 6, as an appeal, then nnder the 
second paragraph of that section, which appUod to appeals, the Court had juris- 
diction to oxense delay, after tho i»ericd of Umitation prescribed for tho 
presentation of an appeal had expired. If, on the other hand, it bo treated as 
an application and fell under section 7 of tho Limitation Act, it was clearly 
* First Appeal Ko. id of 1909. 
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within time and there was no need of excusing delay because the section 
provided that a minor could apply after he had attained the age of majority 
within a certain period. 

The probate is conclasive only as to the appointment of executors and the 
validity and the contents of the will; and on tlie application for probate it is 
not the province of the Court to go into the question of title with reference 
to the property of which the will purports to dispose, or tho validity of such 
disposition. 

AI'PEal from the decision of V. V. Tilak, First Class Sub- 
ordinate Judge at Satara, 

Suit for declaration and possession of certain property. 

The property in dispute belonged to one Vyankatrao, who 
died on the 4th June 1905. Some time before his death, he 
had made a will, dated the iJ6th May 1905, whereby he had 
bequeathed all his property in favour of Ramchandra (defendant 
No. 1) who was his dadpufra (a son by a mistress). 

The plaintiff alleged that on the Slst May 1905, Vyankatrao 
had revoked the will and adopted Inm as his son. 

The defendant No. 1 applied to the District Court for probate 
of the will. Tho plaintifl' objected to the grant on the grounds 
that the will was revoked and be was adopted by Vyankatrao. 
Tho District Court granted probate bolding that tho will was 
genuine and that the adoption was doubtful. 

The plaintiff next filed a suit iii formd pauperis to have it 
declared that ho was the adopted .son of Vyankatrao and to 
recover possession of property belongiug to Vyankatrao from 
defendant No. 1. 

The defendant No. 1 pleaded res judicata on tho ground that 
the plaintifl Imd failed to establish his claim in the probate 
procccding.s. The defendants Nos. 2 ond 3 claimed under 
defendant No. 1. 

Thu Subordinate Judge dismissed the plaintiff’s claim on tlio 
lOlh February 1908. Uc held that it was barred by res judicata 
oil the following grounds 

" rceard tomtioss 25 and 83 of the Prohito auJ AdinioiitniUoD Art, 

1S31, 1 am of o{)1nlon that gnnt of probate in & co&trntions caic Is not In the oataru 
of a tnmcjjfy proecodinj wlucb can b« contcitcU is a rvs’ilar tnit in a Civil Court. 
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riaittiC » rtractlj teems to Lc to apply fora iCTOcatio’iorftiionlmcst oftltc 
ondcr f«l5.,n &0 cf the Act : I. L. R. 4 Cal. 360. A refusal to grant probate 
dc<s rot cp« Tilt as a indgroent in rens lint t\jo Brant of n proVate does : 1. L. R. 21 
Bom. £Cd,'* 

On the 13th April 1003, tho PUmliff presented to the High 
Court an application for leave to appeal in formA pax'perU from 
the decree passed by tho Subordioalc Judge. The application 
^Ya3 dismissed as having been presented beyond the lime 
allowed by law. 

The plaintifl’, who was a imnor, then applied for excuse of 
delay caused in presenting the aforesaid npplicatiou. It was 
heard €Z farlc and granted by the Chief Justice on the 2nd of 
October 1003. But subsequently it was brought to his Lordship's 
notice that he bad no jurisdiction to excuse the delay ; the former 
order was thereupon cancelled on the 20th of November 1008. 

An appeal against this last mentioned order was preferred 
undcp tho LcUcra Patent. It was allowed by Chandavarkar and 
Heaton, JJ., on the i6th February 1909. 

Tho original appeal was placed for 6nal disposal. 

£. A''. S/iafeJ:ar for tho appellant. 

A". JI. Kelhar for tho respondents. 

CiiAifDAVAliKAB, J. {—This appeal was filed at first in tho form 
of an application for leave to appeal in formdpauperis from tho 
decree passed on the 10th of February 1908 by the Subordinate 
Judge, First Class, at Satara, in Civil Suit No. 354i of 1007. 
The application, presented on tlic 13th of April 1908, was beyond 
time, having been made more than 30 days after the period 
prescribed by the Limitation Act, and the appellant, a minor, by 
his guardian prayed that the delay might be excused. The 
application foe the cscusiug of delay came on hxexparfe hearing 
before a Division Court on the 2nd of October 1905 and 
it was allowed. But it having been brought to the Court's 
notice that it had no jurisdiction to excuse delay, it cancelled 
tho order on that ground on the lOth of November 1008. An 
appeal against that order, presented under the Letters Patent, was 
allowed on the ground that, the applicant being a minor, 
section 7 of tho Limitation Act of 1877 applied and the case was 
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goveruecl by tbo principle of the Privy Council ruling in 
Jilttssumat Pkoolhai ICoontonr v, Lalla Jogeshur Sahoj/^^ Leave 
to appeal in formd pauperis was granted. 

Mr. Kclkar, appearing for the respondents, argues that an 
application for permission to appeal in formd pauperis must be 
treated as an appeal, aud that, if it is so treated, section 5, and 
not section 7 of the Limitation Act, must apply here. Whether 
we treat the application as falling under section 5 or under 
section 7, the result is tlicsamc. If it falls under section 5 and 
is an appeal, as contended by JiIr.Kelkar, then, under the second 
paragraph of that section, which applies to appeals, the Court 
has jurisdiction to excuse delay. 

If, on the other hand, it is treated as an application and falls 
under section 7 of the Limitation Act, it is clearly within time 
and there is no need of excusing delay, because the section 
provides that a minor can apply after he has attained the ago of 
majority within a certain period prescribed. 

Dealing with the appeal on the merits, the suit was brought 
to recover possession on the ground that the plaintiff was the 
adopted son of one Vyankatrao. The defendant resisted the 
claim upon the ground that Vyankatrao had left the property to 
him by a will j that he had proved the will and obtained pro- 
bate. Issues were raised involving tbo question of title and of 
res Judicata. 

The Subordinate Judge has disposed of the case only on the 
ground of res judicata. He has held the claim barred, 
because, iu his opinion, tbo grant of probate concludes the parties 
us to title. That is clearly an error iu law. The probate “ is 
only conclusive ns to the appointment of executors and tlic 
validity aud the contents of the will; Williauis on Executors, 
p. 452, (1th Edition) J and on the application for probate it is 
not the province of the Court to go into the question of title 
with reference to the property of which the will purports to 
dispirse, or the validity of such disposition ; llcrmusji Knvroji 
V. iiax DhanlaiJitJamsctji Doaa.lhai^'i, Barot Parshvlam 
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Kalu V, Vai Muh'^^K As the suit wns wrongly disposed of on n IPIO* 
preliniinnry point, wo reverse the decree nnd remand tlic case for CntTrAMi> 
disposi! on the merits according to law, 't»:»iUTi:A 

All costs including those of the Court-Fees of this pauper VYAy'^UZ 
appeal, iu svhich Government are interested, must be costs in tho 
cause. 

Decree reversed, 
r.. r.. 

0)(l«fl3) 18 Bom. 710. 

CRISIINAIi REVISION. 

JJt/ort ZTr, JutUce CAandatarlar and Mr. Jntliee Keaton, 

EMPEROR r. RAMCnAXDRABlIASKAR MAXTRI.*' 

CUi/ of Bomhay Municipal Act (.Oamhatj Act IIZ of $ee(ion S^5t— 

Mnnieipal Comminioner^yotiee, digohedienee of— Private ttreete— 

Zcttlllnj and draining of—Lialiltiy of owners of several premises— Oicners 
of luilJiny sites— Buddings eanstructed by lesseeg on the sites— rremites, 
tdiat arc—Contlruetion of statutes. 

The oivncr of a largo plot of land eub-dividod it into a number of bnUdiBg 
lites, winch he arranged on either side of a private street which was projected 
to run tiirough tho plot. Those budding sites were let to les'^cos (cf whom tho 
applicant was one) for a period of thirty years ; at the end of the period the 
lessee was to temore tlio bnilding put up by him unless the lessor pnrehased 
it. Under the terms of the lease the lessee was to contribute rateably to tho 
expenses of making, repairing, etc., all ways, roads, etc. Tljc applicant was one 
of those lessees. He built a house upon one of those sites, nnd let it to tenants 
from whom he received rent. The Monidpal Commissioner of Bombay i«snecl 
a notice to the applicant, under section 305 of the City of Bombay Municipal 

• Criminal Application for Besblon No. 173 of 1910. 

tThj City of Bombay Municipal ActcBombay Act III of 1835), section 805, 
runs as folbas 

If any prirate street bo not leTcl'ed. metalled or pared, sewered, drained, 
channelled and lighted to the satisfaction of the Commissioner, he my, with the 
sasetien of the Standing Cummitfoe, by written notice, require theowners of tho 
ecTeral premises fronting or adjoining the said **rect or abnUing thereon to lerel, 
metal or pare, drain and light th tame la sneh manner as he shall direct. 

•» 
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1910. Act (Bombay Act III o! 18S8), mIIIq" upon him to level, motal, drain and 
light the pnblic street in front of his building. The applicant failed tocomply 
with the notice, for nhich he was prosecuted under section 471 of the City of 
RAucnrs'cnA Uombay Municipal Act, 1888. He contended that he was not the owner of 
BuASKAK. the premises within the meaning of section 305 of the Act. The Magistrate 
overruled the contention and convicted him. 

Held, that tho mere owner of the land who had let it ont under a bnilding 
scheme for hnildlng purposes was not the owner of the property, because the 
property contemplated by section S05 necessarily embraced buildings, whether 
erected or to be erected ; and tho legislature regarded him as the owner of 
the premises who had the right to receive rent in respect of that property. 

The word “premises ” occurring inscction 305 of the City of Bombay Sluui- 
cipal Act (Bombay Act lit of 388S) must be presumed to have been used by 
tbe legislature in its legal sense, as referring to the particular kind of pro* 
porty which forms tho subject-matter of the group of immediately preceding 
sections of the Act. That group (sections 802—307) has reforence to streets 
made for the use of buildings or buildiag sites. The dominant idea running 
through tic sections 302—304 is that of buildings eitliov erected or projected. 
That is the kind of property dealt with in what lias gone before section 805 } 
and therefore th.at is its pr(cmissa'\ 

It is a primary rule of interpretation that & word hstiog a popular ttcan- 
iog ought to be construed in that sense. One exception to that rule is that, 
unless there is something to the contrary in the context, words of known legal 
P Import are to he considered as baviog been used In their technical sense, where 

the law has attached thatsenso to them. 


ArPLic.MlOK for revision against the conviction and sentence 
pas.scd by A, H. S. Aston, Chief Presidency Zilagistrate of 
IJombay. 

Tho Municipal Commissioner of tho City of Bombay issued, 
under section 305 of tho City of Bombay Municipal Act (Bombay 
Act III of 1888), a notice to the applicant calling upon him to 
level, metal, drain and light tho private street on which his 
building abutted. The applicant has built tho house upon a 
building site wlncJi lie rented from its owner one Naraynn 
-Moroji Zaob.a under a lease for n period of thirty years. Tho 
applicant had to pay Rs. 14- as tho annual rent for the site. At 
the tnd of the Ic.asc the applicant had to reu.ove tho building 
unless ii was purchased by tho lessor. The applicant had also 
agreed in tho lease to pay and contribute a rateablo or duo pro- 
portion of the expense of making, repairing and cleaning all 
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ways, roads, pavements, sowers, drains, pipes, watercourses 
and other conveniences which might belong to or be used for 
tho said premises. 

The applicant constructed a building on tho site : and let it 
out to tenants. He failed to comply with tho notice; for 
which, the Municipal Commissioner instituted proceedings 
against him under section 471 of tho City of .Bombay Municipal 
Act, 1888. 

The Magistrate was of opinion that the applicant, as the owner 
of tlie building, was included in the expression ‘^ownei’S of the 
several promises ” used in section 305 of the Act, for the word 
“premises” in the section meant both ‘Hand and buildings 
Ho, therefore, convicted the applicant of a failure to comply 
with the requisition served upon him and sentenced him to pay 
a fine of one rupee, 

Tho applicant applied to the High Court under its criminal 
rovisional jurisdiction. 

SeMt‘a3,ia%tv\icUdhy Salnis and GorC'/aonler, iov the appli- 
cant The ifunicipal Commissioner has power under section 
30 j of tho City of Bombay Municipal Act, 1888, to require “ the 
owners of the several premises” to do things mentioned in tho 
section. The question then arises, who are the owners, and what 
are the premises ? The terra “ owner ” is defined in section 3, 
clause («) of the Act, ns meaning “the person who receives tho 
rent of tho premises or who would be entitled to receive the rent 
thereof if the premises were let.” Tho word” owner “ would, 
therefore, include tho lessor Zooba, who let out the building site 
to tho applicant and who is primarily entitled to receive rent. 

If persons in tho position of tho applicant were intended by 
the legislature to be reached under the section, it would have 
used the expression “owners or occupiers "ns it has done in 
sections 328, 219, 251, 275, See. Sec also the Calcutta 5Iunicipal 
Act (Bengal Act HI of 1899), section 645; the Public Health 
Act, 1875 (83 & 30 Vie. c. 55), section 150. 

Even if it be conceded that tho terra “owners" includes both 
the lessor Zaoba and the lessee (the applicant), tla-n the 
Commissioner is not authorized anywhere in the Act to single 
B 903—5 
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out any ono of them for the purposes of his requisition under 
UurEcoa section 805. He ought to requisition both of thorn. 

EAMcnAKonA The term “ premises ” is nowhere dehned in tlio Act ; and it is 
UnAszAB. eniployed in different senses in the Act. Seo Tht Zlmicipaliti} 
of Jiombay v, SJiapnrji DhisAa^^K Heading the sections that 
immediately precede section 305, it appears that the term 
premises means and in section 306, used as it is in 

reference to street land, it must mean the abutting lands and 
nothing more. 

Jai'ifine (Acting Advocate-General), instructed by Messrs. 
CrntrfcrtJ, Drown c^* Comp/tnp, for the Municipality :—Tt is not 
disputed that the applicant has constructed a building, which he 
has let out to tenants. He is tlie person who receives reut for 
the building, and is, therefore, its owner as dedned in section 3, 
clause (w) of the Citj’ of Bombay Municipal Act, ISSS. Even 
on general principles the person who receives tlie immediate rent 
is liable. It is he who is to be looked, for the benefit of enhanced 
rent goes to Idm. The lessor only gets a fixed reut for a long 
period of years. The applicant is not tho occupier of the 
building for lie has let it out. See Xcich v. Jrnold^K 

Chanda VARK iR, J. The question of law before us arising on 
tins rule is ns to the meaning of tlie words ‘'owners of tho 
several premises*^ occurring in section 806 of the City of 
Bombay l^Innicipa! Act (Bomb.ay Act III of 18SS), 

The question arises under the following circumstances : — 

One Zaoba parcelled out certain loud belonging to him in plots 
for building purposes and gave ouch plot on lease for a fi.xcd 
term (30 years). Each lessee erected on his plot a buiMing at 
his own expense- Tho petitioner before us is ono of those 
lessees. There is a private street adjoining tho plots and it was 
with rcrercnco to it that tho ^funiclpal Commissioner of Bombay 
called upon the lessees, tho petiti-jner included, to level, metal 
drain and light tho said street on the ground that they were 
“owners of tho tcvcral promises fronting or adjoining “ it 
within the meaning of section 805 of the Act. They ha\iiirf 
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refused to comply with the requisition, the Commisslouct filed a 
complaint against them in the Presidency Magistrate’s Court 
charging them under section ill of the Act, 

Tho lessees contended that they were not “ owners oC the 
several premises ” and that it was their lessor, tho owner of the 
land, who was legally liable to perform tho work required by 
the Coinrnissiotier under section 305. Tho Chief Presidency 
ilnghlralo overruled that contention and convicted the lessee.’. 
Hence this rule. 

The City of Bombay Municipal Act defines the word "owner” 
but is silent as to tho meaning to be attached to tho word 
" premises ”, though that word occurs frequently in the Act. 
And, as was pointed out by Banade, J., in ^Unicipalif^ of 
iiOhihay V. Skoipurji the word is used in different 

senses in different sections, in some meaning land, in some signify* 
.ing buildings, and in others including both land and buildings. 

• Wo must, therefore, sec in wlint sense the word is used in 
section 305 of the Act. 

The popular acceptation of tho word "premises''', nccordiug 
to Sweet’s Law Dictionary and Wharton’s Law Lexicon, is that 
it includes land. Tho same definition is given in Johnson’s 
Dictionary. Bub, although it is a primary rule of interprets* 
tion that a word having a popular meaning ought to bo 
construed in that sense, one exception to that rule is that, unless 
there is something to tho contrary ia tho context, words of 
known legal import ore to bo considered as having been used in 

their ttcbnical sense, where the law Ims attmlted ihat soiiso ti 

thorn: Uer Rnofimabogc v. h»Uwhh y 

and Trimhak Gangtulhar (t.tnath v. Hhugavaudas MnU/miul ami 

othora^^'^. Tho word *' premises " has a technical meaning in law. 

Its strict legal meaning is “that which comes before ”, “the 
prtomissi of tho document or deed which includes that word”. 
Mdrop'ylilan Wvtcr Jhanl v. As pointed out iti this 

last decision, iu Sheppard’s Touchstone that is tho only meaning 
guen to tho word. 

(l) (18D5) 20 Bjni. 017 . PI (IfOSJ 21 JWm. sd. 

(!) (Is51) G W. I. A. 2J1. t») iWjT) I. K. U ^^G M \\ 2?7. 
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Haviu" regard to the canon of construction as to the legal 
meaning of a word and to the fact that the word we have to 
construe occurs in a .statute, I think that the word “premises'' 
occurring in section 305 must be presumed to have been used by 
the legislature in its legal sense, as referring to the particular 
kind of property which forms the subject*raattcr of the group 
of the immediately preceding sections of the Act. That group 
consisting of sections 302 to 307 is headed “Provisions concern- 
ing private streets." The whole group has reference to streets 
made for the use of buildings or building sites. The dominant 
idea running through the sections 302 to 301 is that of build- 
ings, either erected or projected. That is the kind of property 
dealt with in what has gone before section 305. and therefore 
that is its “ praimissa 

If that view is correct — and I think it is — it follows that the 
mere owner of the land who has let it out under a building 
scheme for building purposes is not the owner of the property, 
because the property contemplated by the section necessarily 
embraces buildings, whether erected or to be erected; and the 
legislature regards him as the owner of the premises who has 
the right to receive rent in respect of tliat property. The lessor 
in the case before us receives rent under his contract only for 
that land he is not entitled to rcut in respect of the buildings. 
Once bo has started his building scheme and let out his land iu 
plots, he drops out of sight, and his lessees step in as the owners 
of the buildings. The land as laud becomes merged in them. 
If no building is erected on any plot, still the plot becomes, ns 
part of the building Fchcme, a building plot. . 

But it was contended that a more reasouable construction of 
the words'^' owners of the several premises iu section 306 was 
that it included both the lessor ns owner of the land parcelled out 
for buildings, and his lessees as owners of the buildings, because 
the word “premises" includes both land and buildings. Such a 
construction of tijc section ignores what I have called tlie 
dominant idea of building running through the group of sections, 
of which Ecction 305 is a part. 

For tlicsc reasons, the conviction, in my opinion, is right and 
this rule must be discharged. 
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HeatoX, J. I have no doubt in my own mind that the 
particular premises with which we are now dealing comprise 
the existing building and tlic plot on which that building 
stands. The lessee (in this case the applicant) is the person 
who receives the rent of those premises. The lessor takes the 
ground-rent which is something quite different from the rent 
of the premises. As the lessee takes the rent of the premises, 
he is the owner within the meaning of that word as used in 
section 805, as will appear from the definition of the word 
owner ” given in clause (w) of section 3 of the Bombay City 
Jlunicipal Act III of 1888. As the lessee is the owner in this 
sense, I think that the notice mentioned in section 805 was 
correctly addressed to him, and that the Magistrate's order is 
right. 

Rule dUeharyed. 

3. It. 


CRIMINAL ARRELLATE. 


• Before JiTr. Justice Chandacarkar and 3Ir. Justice Ueaion. 

ESIPEROR f. AKBAR BABOO.* 

Criminal Procedure Code (Act V of i55S), sections ibV, 5S5 — Indian 
^Evidence Act {I of 1872), sections 21, 157— Evidence-^ Admitsibility of 
eoidence— Statements snude teitness to Police and PanchStatements 

made hy Vie witness as accused "before Committing 21agistrate— Witness 
deposing to different siorg before Sessions* Court— Corroboration of the 
deposition before the Committing Zlagistrato by statements made before the 
Police and the Paneh—Invesitgaling Police Offeer—Deposilion o/,as to 
eiafenicnt# made by to him — Cxaminatioii'in-chief— Practice end 

procedure. 

During the trial of an accused person, the Sessions Judge admltlfd into 
evidence and naed against the acensed the following statements : (1) statements 
njade by A wilneaa to the Police implicating the accused, i2) the same witness’ 
st-itemeiit to the Panch, (3) and his statement 8 an accused person tnudc 
before a Magistrate, and (1) statements made bj the coacensed to the Police. 
The witness, when ho was examined before the Committing Magistrate, gave a 
consistent story I bat ho deposed to quite a dUTereot version when he was 
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examined in the Sessions Court. The learned Judge disbelieved the changed 
story, and he used the ivitnesa* stalcraenta to tho Police and his statcmocta as 
an accused person and his sixtements to the Panch, by way of con-oboration 
of what tho witness had stated to tho Committing Magistrate. The accused was 
convicted and sentenced. On appeal 

Seldt (1) that it was an error to admit statements Nos. 1 and 2 for the 
purpose of corroborating slaternenU No. 3, for only the statements of witnesses 
made to the trying Court can bo conrohonited in tho manner contemplated by 
section 157 of tho Indian Evidence Act, 1S72. Previous statements might be 
used to CQitoborato ot contradict statements made at tho trial ; not to cotrobo- 
rate statements- made prior to the trial. 

(2) That statements No. 2 wore altogether inadmissible as evidence of the 
accused’s guilt, for they could at most be regarded as admissions by the co- 
accused which could possibly bo used against himself, but oould not he proved 
and usod against the accused. 

Tho Investigating Police Officer ought not to bo allowed to depose in osami* 
nation-in-chlef to what tho witnesses stated to lum. It opens np an undesir- 
ably wide field for cross-examination and leads to tho attention of the Court 
being diverted aud distracted from the true issues. Moreover it is coutrary to 
tho plain inteotiou of section 162 of the Code of Criminal Procedure, which is 
that such statements ahonld be used, if at all, on behalf of and not against the 
person Under trial. 

Appeal from conviction and sentence recorded by R. IS. A. 
Elliott, Additional Sessions Judge of Ahmedabad. 

The accused Akbar Badoo and Anwar Abashi W’cre charged 
with the offences of house-breaking and theft. They were tried 
by the Additional Sessions Judge of Ahmedabad with the aid 
of Assessors. 

The charge W’as that the ocewsed broke open the house of the 
coiiiplalnanl during bia absence, nnd commiUed Ihel’t of Sumo 
gold and silver ornaments belonging to tho complainant. 

Id the coxirsc of tho Police investigation that fulloxvcd, one 
Chlmgaii Asharam admitted that he hai sold sumo gold for tho 
accused Akbar. And after some time, Chhiigan admitted, in tho 
presence of the Pancli, that tho accused Akbar had given to him 
some ornaments to sell. 

Akbar Anwar and Chbngnn wore then nrrc.slcd, wlien Anwar 
admitted before the Polico that Akbar Imd given him some 
ornaments to sell, which ho had bold to one Isumtl. Ismail^ wa.s 
nrrcbtcd next. 
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Al! Uicsc poisons were the next day sent to a Magistrate who 
recorded their confessions. 

The charges against Akbar and Anwar were retained : and in 
the inquiry before the Committing Magistrate, Chhagan w'as 
examined as a witness. 

The accused were committed to the Sessions Court to take their 
trial. In convicting them, the Sessions Judge gave the following 
reasons s — 
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All foarirorj bangles Avcrc oTnamenled with gold and tie gold has been 
stripped oil them. Accused 1 sold the gold through Chhagan whose cridencd 
in this Court that he sold tho gold and Chndi on behalf of two brahmins 
Umia^hanhar .and Xanalal has been contradicted by tho Sab*Inspector, tbo 
Pencil witnesses, STuljihhal 2aT<rbhai (Exhibit 23) and Mnljihbaj JJaranbliai 
(Exhibit 2i) and by the question put by accuseil 1 to the Snb»Inspector in 
cross-examination. 

Thsic facta leare no reem in tbo minds of the Court or Assessors that 
Chbag&n Asharam La< Ikd in this Court and that as stated in hU confe-sion 
and in the lower Court be got these artidrs from accused 1. Ismail (Eihiblt 12} 
admits he got 8 Vintls 2 gen 2 macblisanddaiher studs; Lalla produced one 
irorj bracelet (Exhibit G) acd its pair (Exhibit M) wn^ found in the bojso of 
Jina Jibhai who has absconded. 

Kow we hare it admitted by accused 3 that he lent bis plough-share which 
mnbes a very foimidable jemmy to reensed 1 and that soon after accused I 
gave him tho things to sell wluch ho sold to Isroad There is no doubt that 
his statement is exculpatory, but taken with tho oridence of Chhagan Asharam 
to tho Police on the igth, to the Honorary Third Class iJagistrato on the 20lh 
December 1909 and to Ibo Pint CIjss Slagislratc, fTaira, oa the 13th January 
1910 there can be no doubt acemed 1 is guilty and accused 2 practically 
admits it. 

The accused appealed to tho High Court. 

There was no appearance on behalf of the accused. 

The Government Pleader appeared for tho Crown. 

Heaton, J. : — In this case two accused persons, Akbar Badoo 
and Anwar Abash!, were tried for house-breaking and theft by 
the Sessions Judge at Nadiad and both were convicted. Akbar 
has appealed and with his appeal we have to deal. 

The Sessions Judge has ndmilteil and considered, against the 
appellant, a good deal which is not evidence at all, 
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Statements made by the witness Chhagan to the Police 
implicating the appellant have been admitted and used. 

The same witness Chbagan’s statement to the Panch and his 
statement as an accused person made before a Magistrate were 
admitted and used. 

They wcr.e inadmissible for reasons I will explain later. 

Then statements made by the co-accused Anwar to *the Police 
were admitted and used. They were altogether inadmissible as 
evidence of the appellant’s guilt, for they could nt most be 
regarded as admissions by the co-accused w’hich could possibly be 
used against hiinself but could not be proved and used against 
the appellant. (See section 21 of the Evidence Act.) 

Then there i.s the statement of a witness Ismail that the 
accused Anwar told him that ho got certain things from the 
appellant. That statement was inadmissible against the 
appellant. 

What remains of this part of the case after stripping it of 
irrelevant matter is this j Chhngan’s statement to the Committing 
Magistrate is admissible in evidence (Criminal Procedure Code, 
section 288). In it Cbbagan stated that certain articles were 
given him by appellant Akbar Badoo. Chhagan in the Sessions 
Court gave quite a difTercnt account of how ho came by them 
and the Judge disbelieved that account and believed what was 
stated to the Committing ilogistralo. But he used Cbhagan’s 
statement to the Police and his statoment ns an accused person 
and his statement to the Panch, by way of corroboration of 
what Chhagan had stated to the Committing ilagistrato. In 
this ho was entirely wrong. Only the statements of witncsse.s 
made to the trying Court can be corroborated in the manner 
contemplated by section 157 of the Indian Eiidenco Act. 
Previous slatemcnt.s may be used to corroborate or contradict 
statements inado nt the trial ; not to corroborate statements 
made prior to the trial. The Judge did right to see tlic 
statement of Chlmgnn recorded by the Police if it was reduced 
to writing ('CC section 162, Criminal Procedure Code). I also 
think ho would have been right to look at tlic .slntemi.-nt made 
by Clihagan ns an accused person, because the appellant wns 
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undofcntletl nnd consequently there wm uo plovacler on his hchalf 
to whom these statements could be'shovvn. Rut the object of 
referring to such statements should Imve been to see whctlicr 
they contained anything which could bo used for tlie piu-posc of 
cross-examining, on behalf of the accused, tho witnesses examined 
for the prosecution. 'Those statcinents, in this cjise, could not bo 
usetl to corroborate wbat Chhagan .s;»hl in the Sos.<ions Court, for 
they were useless for that purpose. Therefore, they should not 
liave been admitted. 

The net result, had tho Law of E\hlenco boon properly 
re'garded, would have been this: There was Cliha^an'sslotement 
to the Committing Urngistrale which iniph'enti-d the appellant. 
The Sessions Judge who heard the statement made hy Cbliagan 
in his own Court exculpating tho appellant did not believe it 
and ho found nothing favourable to the nccu«ed in llio materials* 
which could bo used on his behalf, for tlio purpose of 
crosS'Gxnmiuatioo. 

In o/Ttict this is perliaps what tho Sessions Judgo really 
intended ; but ho actually adopted tho illegal course of bringing 
irrelevant statements on to tho record and using them against a 
prisoner under trial, 

Tho Investigating Polico Oflicer’s deposition contains n great 
deal which no investigoting police officer ought, in my opinion, 
to bo allowed to deposo to in examinntiondn-chicf. I refer to 
tho Police Officer’s account of whnt various per.'Ons besides 
Chhngan said to him. Jt may be that what the witnesses s-iid 
is admissible by way of corroboration within the terms of 
section 167 of tho Indian Evidence Act, but to allow tlio 
Investigating Police Officer to bo questioned about them in 
exnminntion'in*chief, opens up on undesirably wide field for 
cross-examination and leads to the attention of tho Court being 
diverted and distracted from tho true issues, ilorcover it is 
contrary to tho plain intention of section 1C2 of tho Code of 
Criminal Procedure, which is that such stntements should bo 
used, if at all, on behalf of and not against tho person under 
trial. The evidence again'it him, in so faros it consists of (he 
statements of witnesses, is intended to be primarily the 
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statements made to the trying Court, nnd secondarily, in n cas 
tried by a Court of Session, tho statements made to th 
Committing Magislrato. 

Lastly, the Judge has used against the appellant tho statemen 
made by the co-accnacd in tho Sessions Court. That statemen 
is not n confession. Of course tho Judge was bound to liear am 
record what tho co.nccuscd said but it ought to have had ver 
little, if any, effect in determining, in tho mind of tho Judge 
whether tho appellant was or was not guilty. So little is i 
worth, in this case, that it was really superfluous to mention i 
amongst tho circumstances which go to establish tho appellant’, 
gnilt. 

Thci-o has not been a proper trial of tho appellant. Ho ha; 
been convicted lorgely on the strength of statements many o: 
which ought never to have been beard or used, nnd, in mj 
upiniou, wc are bound to- reverse the conviction and acquit th( 
appellant. 


Conviefion reversed. 
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, R* 8. (Sa.) 
. B«.A (Sa.) 

Bi & (U.) 
Ra 6. (10a 
Ra G. (Oa. 
Ra C (9a) 


new edition of the Burma 


Code. 
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H.— fieprints oi Acts and Ke^Iations of the Governor General of India 
in Conncjl. as modified by subsequent tepslation. 

Aetl oflf:40 (Iieijfll F ““ * 'st October 1907. 2*.(I».I 

ActiXT of 1R50 (Ren - ■ « foot notes . U.6[>.(1*4 

Act XXXVII of i860 ■ modified up to let 

August 1908 lU. (1*.) 

Act XXX of 1862 (Katuralization of Aliens), asmodified up to 80th April 

1908 

Act XX of 1853 (Legal Practitioners)* os modified np to Itt September 

1907 ... U9p.(U.) 

Act XXIV of 1854 (MaUbar War— Enivos) with foot-notes ... 1». Sp.a».) 

Act XXin of 1865 (Administration of mortgaged Eitates). as mod'fied 

up to Isl October i90« 3p lU) 

Act X XIV of 1855 (PeUdl SerTitude). as modified up tolst Jtnuarj 1909. 2* (1*.) 

Act XIII or 1857 (Opium ), as modified up to 1st August 1908 3p. as.) 

Act XXVIl of 185< (.'i sriras University), with foot-notes . 2s.0p fis.) 

Act IX of 1859 ( rurfeiiure). ss modified up to Ist October 1908 ... U. dp. (Is.) 

Act X.XIV of 1059 (Madras Distriut Police), as modified up to Ist Nor- 

ember 190'. 3* 6p.(2s.) 

Act XVI of 1863 (Lzotso Duty on Spirits), as modified up to 1st 

October 1908 ... 2s. (Is.) 

Act XXXI of 1863 (Gsretto of India) with foot-notes Is. Sp.(ls.} 

Aot XV 0(1864 (Ind'sn Tolls), ss modified up to 30tb June 1909 ... Is. i^p. (Iil) 
Act X of 186.5 (Succe-sion), as modified up to 1st April 1909 . R«. 1*8. (Ss.) 

Act XXZl of 1867 (Snrsia and ParsoB).as modified up to Ist August 1908. 2s. (Ls.) 
Act XXV of 1867 (Press sod Registration of Boohs), as modined up to 

lit October 1007 *s.(lsj 

Act V of 1869 (Indisn Articles of War), as modified up tolst January 

1809 ... ... Bt. l*2(3s.) 

Act V of 1870 (XTncUimed Deposits), as modified up to Ist October 

1908 ... Is. as.) 

Act VII of 1870 (Court. fees), ss tnodtfled up to 1st February 1909 ... Bs. 1.8 (£s.) 
Act XXIII of 1871 (Pensions), as modified up to Ist September 1909. 2 a. 3p. (is.) 
Act XXVII of 1871 (Criminal Tribes), as modified up to 1st October 


ri908 

Act I of 

Aot IX 
Act IX < 

1909 

ActI 

Act 

rf 

Aot ' ' 

Aot Ti 
Act 7 
1007 


3s. (Is. 6pJ 

1st May 1908 Rel.(3v) 

p tolst February 1P08 ... Rs. 
modified up to ist September 

... 0*. 6p. fis.) 

‘ '“•‘ober 1907 ... ... 5».e».fifc) 

” I by Act XII of 1891, as 

. — 2s.9p.as:) 

to Ist June 1908 .. Ri. 1-6-3 (40 

I 'arch 1910 8s. Os.) 

" odified up to 1st Ootober 

u. fip. as.) 

Act XIII of 1880 (Vaccination), as modified .up to 1st September 

1000 - ' ••• 4».9p. (Is.) 

Act XV of 1881 (Facrtoles', as modified Up to 1st April lolo Ss Bp. (ia.-«p.) 

Act XVIII of 1881 (Central Frorinces l/and-rerenue), as modified up to 

lit March 1909 - — -• , ••• R* 1*2 (8s.) 

Act XXVI of 1881 (Negotiable Instruments), as modified up to Ist Bept- 

omber 1909 — 10a. (isj 

Act II of 1882 (Indian Trusts), as modified up tolst June 1900 ... 10*. (Uj 

Act XII of 1882 (Salt), aa modifledupto Ist August 1909 7a. (Sa.) 

Act V of 1883 (Indian Merchant Shipping), as modified up to 1st Eept- 

omber 1900 ••• — ••• ••• — ..•6a.(la.) 

Act IV of 1884 (Explosives), as modified up to Ist September 1908 ... 4a. 9p. (la.) 
Act IX of 1884 (Legal Praotitionera), as modified up to 30th June 

1909 la Bp. as) 

Aot III ori888 (Police), aamodlfled up tolst January 1909 ... Is.9p.(i8i 

Aot II oriS89 (Measures of Length), with foot-notes 8p. as i 

Aot IV ofl889 (Indian Merchandise Marks), as modified up to 1st August 

1008 6a. as.\ 

or 1889 (Probate and Admlnlatration), aa modified up to 1st January 
b ** ’** 



Act VI of 1800 (Charltftblo Endowments), os' modinr-l nn t« 

.August 1008 * *’ J** 

— . toi.tjunoToo;/: s 

■fSf viri . '•■ with root.no!c. „ u .’T.' 

Oc^JborlUOB ■ ■ 

ActXonsoi (I-*.dlan Penal Code Amondmont). os modifled**nn tA 

August 1000 ^ ® 

Act XII of 1806 (Indian Companies Memorandum of Asso('in»i««\ ** 
xnodlflod up tout August 1000 ... .t. 

Actlll ofl808 (Lopor8),08modlfloduptol8tSoptomborlOOO *** ^ 

ActV cf 1808 (Code of Criminal Procedure), as modldod un **'('*^> 

AuguBi;o,oo_... ... ... ... *./ 

1 . , ■ rti.) 

■ “ (U.) 

■ ' ■ . ■ ■ “ 

Eog’ulatlonlll of 1818 (Bengal etato'Prlflonora'llegulatlon), as modfr«?i'^ ***■* 

up to 1st August 1000 .. S».n n » 

Pogulation I of 1800 (Britlab Baluchistan Law* Hoguladon), as modIflrtHi 
up to 1st Juno 1000 ... .M 5p 

III.— Acts and Reflations of the Governor General of India 
in Conncil as originallj passed* 

Acts (unroponlod) of the Governor General of India In Oounoll from I007 

Bogu^atlons made under the Statute 33 Viol., Cap. 3, from 1907 up to date. 

(Tie 4boi e may k« obtained aepamtely. Tbo pneo ii noted on 

IV.— Translations of Acts and Reflations of the Governor General of 
India in Connell 


Oa.) 


Act XXI of 1850 (Cflsto Disabilities), with foot.notos ... 


8p. (la.) 


Act XXXVII of 1850 (Public Servants Inquiries), as modified up 

to Ist August 1908 Op. (la.) 

Ditto. In 9p (la,i 

Act XIII of 1857 (Opium), as modified up to Ist August 1008... In UMu Hp.aa.) 

Ditto In Kn'd. 9p. (la.) 

Act IX of 1859 (Porfolture), as modified up to Ist Oct.-bor 1008. In Unlu. Sp aa.) 

Ditto. In NnuTi. 3p. M. \ 

Act XVI of 1863 (Excise), as modified up to 1st October 1003 .. In Unlu. ap ii^\ 
Ditto. In Nav’ri Sp \ 

Act XXXI of 1863 ('■fflclal Gazette) with foot-notos In iJnlu. sp Qa.) 

Ditto. In .In (la) 

Act XV of 1864 (Indian Tolls), as modified up to 30th Juno ino''. 

In t’r.ti, /j. » 

Ditto. in N- '>3^(10 

Act X of 1865 (Suooosslon), a^odlflod up to Ist April 1000. Tn Urau j u. sp. (• 
Ditto. In Ha ^p. (i*,) 

Art- XXIIofl867 (SaraisandParaoe), bb modified up to 1st August 

Ditto' !nNll!ri'.Op.(ltj 

* v^rtr of 1867 (PressandEesiBtratlonofBoofca), as modified up to 

Act XAV «3i aou' V ... In Urdn. t».3p. flO 

iBt October 1007... Ditto. In Natri. u. Sr.da.) 

Act V of 1870 (ITnelaimed Deposits), as modified up to Ist^Oet^o^r ^ 

Act’ vn of 1870 (6ourt"fo.,)r«s Sodlllod up to l.< 

Ditto i® hx. 6p. (li.) 

Act XXVII of isn (Crlmln«l Trlbe.)_._ .. modtted up to mj.pj- 

omberloOS ••• Ditto, laJJagrila-Sr. (i») 


Aot I of 1872 (Evldonoo), as modified up to Ist May 1008 ... InUrtln. 8». (2 a.) 

Ditto Id KA^rrL 8 a. 

Aot I of 1878 (Opium), as modlflod up to Zat October 1907 ... In HfJn. i** cp (in-) 
Ditto ' In In- Op- (In-) 

Aot XII of 1880 (Knals) -with foot-notOB ' — , In Unla. ap. a»-) 

Aot II of 1882 (Trusts), ns modified up to Ist J\mo 1900 •.• . In XAgri. 5 a. 6p. (Ia.) 

Aot XIII of 1880 (Oantonmonts), as modified up to 1st October 

1007 ... ... ... ... ,« In Urfo. Sa. (1a. Cp.) 

/ot VI of 1800 (Oh&ritablo EndOTTmonts), as modlflod up to Ist 

August 1008 In Urdu. Cp. (Ia.) 

Ditto. In Kakh. 9p. (Ia.) 

Aot XII of 1800 (Ezolso), as modlflod up to lat Marobl907. TnUnln. 2 a Op ( 2 a.) 

Ditto. In ^-’ARti 8 a, 8p ( 2 a.) 

Aot XIII of 1800 (Olandora and Paroy), as modlfloluo to l^t 

EobrunrylOOS ... I" Urdu. Op. (Ia.) 

Ditto. In Nnpri- Op (l»-> 

Aot 1 of 1006 [Indian Tariff (AmoudmoQt)) ... ... ••• In Urdu. 3p. (la.) 

Ditto. InNAgrl.ap. (Ia) 

Aot III of 1006 (Coinage) In Urdu Op. (Ia.) 

Ditto. In NarH. Op. (Ia.) 

Aot V of 1006 (Stamp Amondment) ..» In Urdu 8p (la.) 

Ditto. In Naprl 8p (la.) 

Aotlll Of 1907 (ProTlnolallnsolronoy) InUrdn 1 a Op (la.) 

Ditto. InNagrUla op. (la.) 

Aot IV of 1007 [Repealing and Amending (Hates and Oessos)]. In Unln. 3p. ( 1 a.» 


Ditto. 

Aot V of 1007 (Loonl Autboritioa Loan) ... 

Ditto. 

Aot VI of 1007 (Prerontion of Seditious Uoetings) 
Ditto. 

Aotl of loos d^jt^Praotltionor.^O • 

Aot II of 1008 (Tariff) ... 

Ditto, 

Aot III of 1008 [Indian Trusts (AtnendmonC)} 

Aot V of 1008 (Code of Clrll Proooduro) 

Ditto. 

Aot VI of 1003 (^]^loslroe Substanoes) 

Aot'VlI of 1008 (InoUcmontstooffenccr.t 
Ditto. 

Aot IX of 1908 (Limitation) 

Ditto. 

Aot X of 1008 (Salt Duties) 

Ditto. 

Aot XI Of 1008 (Assam Labour and Emigration) 

. Ditto. 

Aot XIV of 1908 [Indian Criminal Law (Amondment)} 
Ditto. 

Aot XVI of 1908 (Indian Registration) .. 

Ditto. 

Aot XVII of 1008 (Indian Emigration) ... ... ... 

Ditto. 

Aot I of 1000 [Indian Steamship Low (Amondment)] ... 
Ditto. 

AotIV oflOOO (Whipping) 

Ditto. 

Aot VonoooCAmondlng (Army) Aot] •« 

. Ditto, 

AotVIIoflDOOCAnandMarrlagO) — 

Ditto. 


IdKaih's. Sp. (la.) 
Id Unln. Sp. (la.) 
In Nagri Sp. (Is-) 
In UrdQ. 8p (la.) 
In Kaeri. 8p- (la.) 
In Urdn.Sp. (Is.) 


In XactI Sp. (IA> 
In Urdn. r “ * 


1. Sp. (is ) 
In Nacri. Sp. (la.) 
... 2 q UrJo. Sp. (la.) 
In Urdn. R». 1-2 (Ca I 
In Xap-i Ri 1*2 lOi.) 
.... - la Unin 3p. (la.) 
In Nacti. 8p. (la.) 
... In Urvlu Sp (In.) 
In Kacn. 3p (la.) 
In Urdu. 2i (ia.) 

. •InXacTi.S.v (la.) 
... In Urdn. 3p. (la.) 

In Nagri. Sp. (la.) 

... In Urdu Sp. (ta.) 
InNagri Sp. (2i.) 

In Urdu. Sp. 'la.) 
In Kapri. 3i\ (la.) 

In Urdu. 2v. (2».) 

In Kagri. S-v. (2.1.) 

. In Urdn. Sa. S|>. (2x.) 

In Uagri. S-v Sjv (2.t.) 

. In Urdu. Six. (la.) ^ 
In Kapri. Sjv (la.) • 
... In Urdu. Sp. (la.) 

In Uagri. Sp. (la.) 

In Urdn. Sp. (la.) 

In Kagr!. Sp. (la.) 

•M In Urdn. Sp. (la.) 

In Kagri Sp. (la.) 


V«— Miscellancooi Fablicatiom. 

Table showing ofToot of Legislation in the Gorornor 


Ditto 

Ditto 

Ditto 


ditto 

ditto 

ditto 


onoral's s.’c.'noU 
during 1008 ... SvOpda.) 

daring 1907 ... 2a. Op. da.) 

daring 1008 ... 4\ da.) 

during 1000 ... 8a. Sp. (la.) 
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(Pages C03 to C91.) 


BOMBAY SERIES 


CQ5T«IJn70 

Oases detehmtked pt the high court at BOMUAr ard by 

. THE JUDICIAL COJIIIITTEE OF THE PRIYT COUKCIL 
OR APPEAL PROM THAT COURT, 


REPORTED BY 

IJlibs Cennol — '(VOODMAN Teinj<h). 

CxmrJ, L. WELUOK (/nner Temj^e). 


BOMBAY: 

PRINTED AND -FUBLISEED AT THE GOVEEKUEKT GEMRAL PRES-3 

TODER THE AUTHOHITT OE THE OOtOlHOE OESESAL IK COUECa 

JS^s^rveA. 


THE INDIAN LAW REPORTS* 

' Publisked '1 FOuk SERIES, via.: \ ; 

. CALCUTTA, MADRAS,* BOMBAY and ALLAHABAD. 


Tho Trtir ■piwijlipd anil^ of tie OoTcraorOcnerat la'Coaridt, »to pistedln 

Qontlitr {I'lrts, whic)) *ri' si looii u poMililr &Tti*r tlw fintcf <«rh month, at O^loitta, Madras, Botabc^ 

AlIahalnrl.'ri'iH ctni]>. Thi* IL-porta compnsi* foor- Si*nM— <nr for the* Cnleotta Hitfb Court, a fc'COJid for tbs 
Madras Court, a tlnnl for'tho Boinlviv Court, and a fourth for'tho Allshstad , Coart. ^'hs 
eases hi-arit hv 'tLr 'Pnvj''Coune'il Oil appcAi from rarli (ri:;li Courtaro ri’t'ortM in the Srric* for that Ifigb Court. 
Cis-'s In-ard h\ tin* I’nry Coauell ou appeal from TronucL-a In India not subject to any High Court are reported la 
tho.Cakuitti Si‘n<t,' ' ' ' , . . , 

Tbfl Calcutta ' Serin is distributed by the Brriea? Sectettriat BwiV Pepfit, and. tbe lladrtir Dcrmbay and 
. AUahshiiil Sisnn ary diitrihuted direct from bfadras, Boinjni and Allaii.ihtd, ,rcspcctt«ly. 

Penoiii d< linng to •iihsrrUii'Tor 07 purchase the iCt |iorts. shotild apply to^'' ' ' 

Thi Oihctir tn charge Secrctarist . Book _l>i*|*f*t, Calinttn, or the Superintendent, Oovcrntnenl press, 

ITadftis, or till' Sup<*riiit ndciil, noverinaeut Central 'rrcaa, Bombay, or the Cunitor of Oovemment Books, Unitod 
PfOmcM of Agra and Oudh, Albbshad. • . ■' . 


. ■ . ' rniCES. 

Tm termc'of luhieription, and the terms on which current Usneuand bock nnobers arosoM, 
_ ■ ■ , ittithont^ 

Ra i.' r.' 


Comana PfBtTO— 7 * - ■ 

Cum-nt ‘ta*u>«, per annam 
Birlc iiumbi'TS. per aiuium . ' ' ' 

CiMOttA .^rairfi— • • , . , 

Current >s«ui s or luck numbm. per annum 
linviuv or AttAnseAt) SoRtis— *' 
Current issii'i nr luck numbers, per annum 
Akt .Mosmn.t Vast— 

Crdriiltii Srnes , ' 

Madras. namtAV or AtlAhabsd Series 
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'6 0 ' 
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o' 0 
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With IndUo 
poetage. 

‘ JU. A T. 
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23 8 0 

■ 13'.8 .0 

‘^7 0 0- 

- 2 ‘O .o' 
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aa followt 1 — 
tVith Foreign . 
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Bs. A. p. 

SB 0 0 ■ 

0 


S3 

14 '0 

8 ‘ 0 * 

2 0 
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Ail la/fnfnlt muti f>e ^n^dt in advaner, Itrmittanec* to Calcutta sboulil bo addressed to tbe TbbasUAU,' 

BEVOAbitCSeTASlAT, tFriZ/rr* Co/cMr/o. 


' . ' ;FARTS,0UT'0P STOCK AKO nUPLlCATK COPIES. ■ • . 

WoK 5 a requisition is rcreoived for any sH of the Reporta, and any Part* aro out of tbKk, tbe'foDowing 
dednetiou from the foregoing rates !i made for such ParUi— 

, f • _ Without . With Indian 

' _ . • ' . , ■ , rwttgo. ' ' poittge. , 

CAXiCOTtA Siam— ' ' • • Rs. A. p. l Its a.'.p. 

AH Parts for, OUQ year f , .i 6 , 8i'C 3 

Any OIK* part . .m.., O'8'O OlO.S' 

MlsmAa, Howbat or AtuoAiAU EDtts— . , \ \ .t ■ ■ 

AD Parts for One year’ . > ..4„ ",4 4 0' ,, 411 3 

Any OHO Part , , ‘ . , u.,.'.. _ f ^003, ,,0B9 

If any Part is lost in transit to a subeeriberrand tbe fact isreported to the.ofSce nf distribution witUn three 
months from the dat« of pnUieatioo, a dupbeato will bo suppbed at Uie following rato i — , 

' , . , Wifiiont I With Indian 

portage. ■ postage. 

• , ‘ ' t Bt. A. P. , . ' Its. A. T. 

Caicttta S mtea ' •- 0 8 0 0 10,3 

UASBAS, BDUBAT or AllAlUlAS 8BBTS3 ' ' ■ r ' ''0 6 3. r * , 0 • 5 ; 0 ’ 

‘,,■1 •REPBurre. ‘ 

. Tbe Complete Series for tbe fcllowlnR’ years kii TOW 'n-ady for' sale ;—187B, IB70, 13R0, 1883, 18S4. 1885, 
168C, 1H8K IKSV.IBPO.TMOI. 1891.1895, 1608, 18D7, 1898. 1690, 1901, 1003 and 1905 to lOUO, and uuj be 
pnrehaad at Ih.* B. inrni Swti tariat Book Ocpdt, Cafeutt-vuther wboliy ©r h\. part Alf I'arte rmnift-d (a Mniplcfe 
the stork of tin it ports for other years arc now bdog reprinted. Comph’te Reports from the bt^buung to date 
will then-fore shortly be araiUble at tbe Bengal Secatariat Book ^pfit * ' 

ABVTBTISEIIEKTS »6»Vn* OAI^UTTA SERIES. .■ . 

AsreVTtarHPm of I\w pabUcatlons only ate Tocavod. Bates can bo ascertdned 'on ’application -te ,tba 
Bengal Scerrtariat Itook Ui*p8t ' ‘ ’ 


SsrrasL ^olumia ©f ilie p-qU Bench Bulings, Parts 1 and Uf are 
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Peu, Bwca P.uiaoe, Parts I and U 
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VOLUMES 1 TO 7 COMPLETE. 
A'or.e:MT: 8 KT"is'>riisrG. 


T. — Indian Ca^cs is tlu* most (•xl!au'«tivcan(l comjjroliensivo 
magazine oC caf-c law. It is the only le^^al j)crio(lical of its 
kind in India. It contains all Cases — without a single oinis.- 
Pion — puhlishcd in all the ofliciul and non-oflicial Law Journals 
and Kcjiorts in Iinlia an«l Binnia, and also thoActSofthe 
Imperial and Local Councils fioni llUtt. But this is not all. It 
also incorporates hundreds of important lejiortablc ensep not 
published by its coiitcin| orarics. Thus the })uhlication 1 % quite 
nnique and incomjtarablc in its s<opc; while its meehanicsd 
execution is admittedly the he.'t of all legal periodicals published 
in the country. 

II. — The first seven volume'' <if this unrivalled jmblicntion 
contain about 9,000 pages an<l embrace more than 8,o00 ca^c'i. 
About one-half of these <asC'> wfic jmbli.slied before their 
appearance elsewhere ami alont 700 cu'cs are still new, 
that is to say, they luue not }ct appe*aml in any other Law 
Journal or Heport. 

III. — In the short space of 19 months this exceedingly 
useful publication has won the gootl ojiinion of tlic Bench 
and Bar. It is the most popular publication of the day and i-, 
being freely and frequently referred to by the High Courts. 
For'^instance, in A'ol. C alone, the c;i=cs reported solely in 
Indian Cases have been relied upon and referred to on page-i 
11, 138, 20G, ISO, GIO, 703, 831, 8G], 8G4. Similarly, there 
arc references to Indian Ca«cs alone in many other c-ases re- 
ported in other Volumes of the publication. 

Indian Cases is by this time a standaixl publiiation of recogni/- 
cd rejmtation and authority in this country a^ well abroad. In 
addition to a large iimnber of supporters in India, it has attracted 
about two dozen subscribers from England and America. 

jY. To facilitate the task of rcierence thn.'c compamti\e 

tables are added to each volimie showing the corrcsiKmding 
pa^es of Indian Cases and all other LawjJuunnN and llcports. 
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. INDMN CASES 

I rcor Volumes | AX’D 

eijesr | 

“ STATUTES 

(VIIARriV .. Jls h7 

HALF-YEARLY • „ IS-S 

ScB'cnimoN- jv I.M.tv OtJARTERLY .. „ D-i 

/ KACn FOIITXIGJITLY PART 
' PEIi r../‘. . „ MO 

Fonriov Si'iiicntiTio.s ... . . . £ ,‘J.4 

VOLUMES I TO 7 COMPLETE. 

8 KTJX^^ijsra. 

I. — Indinn Ciivos ia tlio ino>t cxliuu>tiveaii(l comprelicn&ive 
m&g’azinC of law. It die only le^al periodical of its 
kind in Indill. It cuntaiii's all Ciw.s — ^\itlioiit a single omis- 
sion — pnbli^'lied in all tlie oHicial and non-official Law Journals 
and Iicports in India an«) Dnnna, and al>o tlio Acts of the 
Imperial and Local Councils from 1910. But tin's is not all. It 
also incorporates hundreds of imj»ortanf icjiortablc ca.ses not 
publislicd by its contenipoiaiic''. Tbu^ tlic )mblic’ation is quite 
unique and jnconq'niablc in its scope; wliiJe its meclinnical 
execution i.s adinittodly the of all legal periodicals published 
in the country. 

IL — The first seven volumes of thL unrivalled publication 
contain about 9,000 pages and cmbiato more than .H,")00 cases. 
About one-half of these caves were jiublishcd before their 
appearance elsewheie nixl about 700 cavcs are still neWy 
that is to say, they have not yet appcaieil in any other Law 
■Journal or lieport. 

III. — In the short space of 19 months tliis exceedingly 
useful publication has Mon the goo<l opinion of the Bench 
and Bar. It is the most pojadar jmblieation of the day and is 
beino- freely and frequently referred to by the High Courtn 
For "instance, in Tol. G alone, the cases z-eported solely in 
Indian Cases have been i*clicd npoii and i-eferrcd to on page-^ 
11 138 20G, 480, CIO, 703, S31, 861, SG4. Similarly, there 
are references to Indian Cases alone in inaziy other cases re- 
ported in other Volumes of the piibliaition. ^ 

^ T.wi;.,„ Pnvps is hv tliis timca staiulanl publication of recogniz- 

s abroad. In 
havattnictcl 

America. 

coni]urati\c 

tables arc adcierl to each volume showins the corrcsj-omliii^- 
p'ages o£ Indian Cases and all oilier LawKlourinIs and Itejiorls. 


cd reputation and autiiority in tins country as lycll a 
addition to a iarge number of snpii^cm m Imiia, it 
about two dozen subscribers from Englantl and 
Tf Tn facilitate tile task of rclcreiice tliree 


Pub/isfaed (n 
rorlnJj/ilJy Paris. 



S^ow on going Lo the heading of 
cOnicsbiun, the reader is confronted b}' 
a long series of 310 cases, out of which ■ 
he has to hunt out the two cases 
referred to vh — 9 C. P. L. R, Cr. 35 
and 19 Bom. 363. If he, in the course 
of his attempt to do so forgets either 
the Vol. or the page of either of the 
cases, he finds himself in the position 
of a manner who has some liow or 
other lost his compass. The difficult) 
increases in proportion to the number 
of eases referred to. 

In order to avoid such a eircin- 
tous and troublesome mode of giving 
cross-references I have numbered con- 
secutively ail the cases under a. 
general heading and a cross-reference 
is made by referring simply to the 
number of the case under that head- 
ing. Thus in my Digest the above 
cross-references 'vill appear as undcr:- 
Accomplicc see confession, ca»e 
No. ( 2ol ) 19 Bum. 863, and so on. 
The reader has simply to find out the 
case No. 251 in the beading of Con- 
fession and has not to remember 19 
Boin. 363, as case No. 251 is that yery 
case. 

(e) Fourthly the classification ado- 
pted in the Century Digest is bet- 
* ter suited to a busy practitioner 
than that adopted in Sanjiva 
‘ Row’s Digest' e. tj. In the latter, 

‘ the various cases that could be 
" * arranged under one convenient 
■ general heading are scattered at 
as many places as there arc 
Imperial or Provincial Acts 
touching the subject. 

To illustrate, take the eases re- 
lating to Abkari, Excise and Opium 
Laws. Now if the eases relating to 
those subjects are arranged according 
to the numher and year of the Acts they 
wr found scattered throughout 
^ of the Digest, while if tbctc 


ai-c arranged under tlic general hold- 
ing, all of them will be found grouped 
together at one place. Tims Abkari and 
Excise eases under Acts of 1856, 1864, 
1878, 1881 and 1896 will appear-accord- 
ing to the former mode of arrangement 
at five different places separated from 
each other by 50 or 100 iiagcs, w'hijc 
according to the latter mode all these 
will ajipcar at one place.. • - 

(III) The binding as well as the gc- 
ncr.d get up of my work will in'no way 
be inferior to any e.xisting pulication. 

( Sample pp. attached hereicith, ) 

Prices and Concessions:— 

It w'as originally intended to fix 
the price of this Digest at Rs. 20 for 
the two Volumes as nothing short of 
that would be a fair return for my 
labours; but now as I find an unexpect- 
ed competitor in the field, I have 
determined to bring it down to the 
lowest point possible. This being my 
reason for offering the Digest at a price 
lower than that of any other similar 
Digest published or announced, it is 
believed no intelligent reader of t^is 
advertisement, would draw any infer- 
ence as to the intrinsic worth of the 
publication by a mere compaiisonpf 
piices. 

Taking all things into account, I 
have fixed the following scale of prices 
for my Digest: — 

' Clolh Bound guill:— 

Rs. 11 per set, if Rs- 4 Paid 
before Isf March 1911: Rs- 13 per 
set if only order registered be- 
fore that dale and Rs. 15 per set ' 
after 1st March 1911. 

Ans. 8 extra per vol. for supe- 
rior English leather bound vols. 
Postage extra in all cases. 

Apply to: — B. R. DESAI, 

B. C. Fkader 
BARODA. 


83 


- Specimen Pa0es of ’ ■ 
Desai’s All India Cen. Cr. and 
Decennial Digests. 
Absconding Oirender.-(a>»/iii,ial.) 

II —.1 person uJio'-c propcrtx has been at- 
taehtd oit^ilit lo bo penniKwl |o show uiusc 
a^r.iiiist the confiscation of h»s «ot>ds Jhetidt,i> 

5 W ft «. 

Notes —Fi*/: 5 \V l\’ 4-5 

f?— Koricitnroof properlx «.J an abscotid- 
in;,' offender, who appears williin two \cars 
from the alt.tcinnent ot hispniptrlx. shotihl not* 

Ih: c.jrrit<l into eJlLct imtil aUir a rt^jnlar in- 
«iuir\ into the t'liises of tbeoffeiider's ab'cnce 
Bishonatl) Sfrear 

3 W ft 63 

30 —horUitme /n»/<r/r — The pntpvTtv ot 
jni accused who had ab'condcd liaxmg been ; 
attjclied and nude over to Govennnent. it was 

held that, it was not necessarv when the aecus* 
ed returned and applied for the properlx. that 
the Goicrmnent shoij/d proxc that the acew'^ 
had absconded, or that (he fegaf formalities had 
been duly attended to as the accused did not 
deux the attempt to arrest him, or (he issue oi 
the* procl.tination. Iladbasurun Slash 

ft n ft 37 

31 — I’foeecdnigs t.iken under s 88 Cr P 

ufe xitiated bv the f.Kt that the proelanution 
had not been published in due aecordincc xvith 
the proMMons of s. 87 Where therefore the 
protJ.nn.iJion reijuinng the ..iciU'rtJ to appi ar on 
II-I3 93 xxas issued on 6-11 93 and afhved to 
till, court house on the same dax' but xxas not 
published at the xillage w here (he accused hxed 
till 15-11-93, thus depnxing (he aicused (he 
allowance of tin. jiiiuiniiuti lime «•( (hirtx- d.ixs 
fium the date of the proclanwlioil Held that the 
attachment laid under s. 88 was xoid 
Subbarayar 19 Mad 3=3 Weir < 0 . 

22 _<. 7 /i/m hi/'ru/ir/i — Ikldtlut ss. 184 and 
1S5, Cn V. m.ifcc no proi/s/owior ji).vijne>t;gi- , 
tioiiby a M.xgWratc of the cLamis erf third persons ; 
to property w Inch has been attached, Choiaroo 
Roy. 


Oi 


7 \V R 35. 

1- W, K. Cr. to ; 6 All. 487- 
23 — s. 88 (ActX *<f (88j/-/’A“cr e/ t\vrl 
to /,tftstii‘iU (l.iiiiis ef third >.r&ws— There 
is no provision of law- requiring a Majji'tratc 

who has attached propirts xxnder ss 88 of the 

Code of Criminal ITocedoa- to inxestigate the 
claims of third persons to the oxrnership of such 
t,r..nHriv-. 1 H’. K. Cr. K. ?$ ) followed. 


Absconding Ofrender.-(Kjii<i,i 

24 — Cr. /' C (1898) sv. 87. 88.— s, 
not iiiteiuled te apply to the undiMded pr 
of.i Hindu famih. for It atii iial be t 
being luiascertamed. Cbinnyan 2 W 

Conlra 2 Wier 43 < 

25 —Where the s-niie property xvai 
under two allachnients one under th 
P C. and the other tinder a money ci 
//fW Ih.nt the title acquired under th 
mcr was superior. 

GulanAbedva Toolgiram 9 Cal 

12 C Lf 

26 - fiiiimfx l>\ Lint smt — Tiic propi 

niedv ul cbimants to property atUche 
belonging to an abscunding offender I 
cixilsuit Chunder Bhon Slash 17 
Chamreo Roy „ 7 W 

37 . -The pioccednigs taken by a inag 
under s 88 o» the Code of Cntniital I’roi 
are not of the nature of .i " judici.'iJ pruiec 
within the meaning ot that phrase as ih 
s 4 uf the Cr. P C Sheodibal Rai 

6 Afl 487 =(lSS 4 l W 

28 J‘rt>/‘iil\ iolit l>\ (•in’4r/;«/fii/— Cr. P, 
s» 183. J84. 3 t/>~ The High Court decJinei 
a reference under s ii/», Cr P . to mterfen 
the order of .1 Magistrate rejecting an ap 
tion for the restitution of property whicfi 
been sold some j-ears ago under the pnw 
of ss 183 and 184 of the Coile The j 
mode of raising the question as to the pro 
of the order would be bj- a regular suit a 
(he Go'ennneitt Gbanaffdae Sfiryb 331 V 

29 — Criiifiini/ friKutnrt C'lv/r ( 188* ). 

. 4 //acfiwc«/ x't us of on obuo 

ftrsoii'-Cloiiii tofriTtrlx otliiclicii~Fr«ri\ 
Hiiilit «7 swif— A’liis/i’;; - In cases of di 
regarding f’rf>p>ertv ajjadu-d under « 88 • 
Code of Criminal IVocedurc, the Magi 
should stay the sale to give the cbimant ti 
establish his right. If the ifagistralc em 
rnnedv of the aggrieved party is b> avil 
the High Court cannot interfere by vv 
revision. Kaodapya CoBadta 

29 .Mad 88=2 W< 

Nelfi:— P.rf; Kal iCb Nr/. 4 t H N lOg 

30 — tViini'i.if »» ; 
—roiolMr.f iT'i-Oi-oi/.-’i fa g/t, mf. 
fjcii fa f.'fnr— Pr.xfjejaf-eu r/ 
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Specimen Pages of 

Desai’s Ail India' ten. Cr. and 90 

Decennial Digesis 


Absconding Onender.-(Pon*!n>«d.) 

« 176 of the Pena! Code, of liaviti;; iiitenttonallv 
omdfed to uiforni llie poiiiTf of the lesort of I", 
a proclaimed offender. .It .1 Mllatfe of utuch lie 
w.is Zamindar. Itu.as presumed h\ the Court 
that r uas a prociaimed oftender bteaust. ji was 
prosed that the property ot T had been attached 
and sold iindei the piovisions of s hS of the 
Code of Cnmma! Procedure. idt'S Hilti that 
the prosecutor w.!*- hound to prose the tact ot 
its bein^; .1 sahd proclamation under s ' ^7 Cr 
P or of the pilitioiiei's btiiii,' aw.iie ol it. jn Re 
Pandya I Weir 102 s =7 Mai! 436 

Notes —Fol -Itot thi ci 778 


Absconding Ofrender.-(Co!irf«*f/.) 

pioptrls so sold lorctoscr such properts in the 
luncls <.i a iniit/uscr. AbduJ v. Kazfm Begam. 

1904 AWN 159 . 
Notes: -/V/ 27 All 57t=[H)05) A W\ 102= 
2 ALJ ^4S=:2 Cr L } 247. 
Abscondln.i* Olfender.—Depositions Evidence 
Att '' See Cr P. C S 312 j 7421 ) 

{ 1896 ) WN 182 . 
AbscondJiif onenJer,- Record of evidence in 
absence of .ictused-Adniissihifs, See Cr. p c 
^ 5 > 2 lt 422 ). 

(/ 890 ) WNIOO 


31 — Piof'Cifv cf, ihcliiiollo I’i at «/|s/oo 7 / 
cf Oovfiniiciii — of^Powr of fiiiih 
Court — licfitti' of ortltr—Caiicihiifiit of oriU> — 
The High Court cancelltd .1 presioiis oidei 
tnado by it ( under an error of law cauied b\ a 
misrepresentation of the facts 1, directing the 
restoration of the moveable propertv of a 
prisoner which was under .ittacbmeiit . tlic 
Court* not having been informed .it the tune 
Ih.at the propertv in'question had under s 1114 
Cr. P. 18(11, been declared to be .it the f 1 ispos.il 
of Otnerninc'nt Propert' sodcc'l.Tefl to be .it 
the ilrspo>cil ot Government can oniv be leitoi- 
ed bs Oosernment. Meer S«r«ar Jin 

18 W R 33*9 D L R 3 l 2 
Notes —R. A ly f)fi8 

32 j~Ftig!tivc offemdt-r - An oide-i stiiking 
off n' vast* on account o( Ihv hlltc prospuit ol 
bringing thcguiltv parties to tiial. cannot dispose 
of the question of contempt of Court arising out 
of the fact of the .actnised having absconded to 
fs'jde justice Madiioasurun ^ W R 40 

1 33 ,— Cr PCs 87— PriW.f/M<i//<v; 30 iht\f 

1 liiin\- X prc«,lanislvon issvied under S. 87 rt- 
I quires thnl .it Ua-t 30 d.iv s time sliouid K given 
1 troll) tlic d.Kc- of the procl.im.nlioii M'here this | 
^ i* nol done the proceedings are lud and should j 

I l>e sti .iMtie. Subba Nalcken. l7MLJ«8.'i 


' ^4.— Vro/fr/vj)/ r)/«r.»;/i////g offtiiih 
aUach.,t ,„ul ,ol,l ,„uhr . 1 ,, i/fig.if v.ii roiif- 
.Siift A’r ruj-.cry ,/ smh frofith ~ll,M IJij 
To •■*'* ahvgeil .discondiii 

iv.MinVt'' ^‘'d sold b\ n court PW' 




■ -"U IV Vurns 0111 tint , 1 ,^. pnitl.,. 
'deU.rrigutir.nn.i IlkKul. Ilierv 
=‘ ^“V iv 


Accessory afier the Fact. 


I - rndt-r the Indian L.ivv no one is Inble 
foi being .111 atcessorv after the fact 
RaAfial NKcarl 2 C W N 81 

See Uet'.!i P R. ll ol 1869 . 


Accomplice 


SEE ALSO CASES LINDER APPROVER 
I Wii^sitv foi conohoiMftoi / — Ei’uh'iHi' of 
OMri»f>i»,»/ni« Rivaujt offiiathis ’ — The uncor- 
n>bor.ited tesboinonv jf one* or more aceomplice 
IS siithcicut III Law to suppoit a eonvictiou. 
The evidence ol aceoinphtcs should not be left to 
thejiirv vvithout pointing out to them tin danger 
of (nisting to such evidence when it is not cor- 
roborated bv other evidence The omission to 
do so is an error in haw* .and n a ground for 
■selling aside the conviction when the Appellate 
Court thin’cs lli,at the prisoner has been picju- 
di^cd In such omisMon. Elabl Bax 

D L R Sup Vol 459=5 W R 80 
Dakanffasnaffa 3 0 L R F D 2 ffofe 

ChoMcr Obareesinfh S W R 59 

Notes — Firf: 12 W R Cr 3; 15 W K Cr 37: 
21 \V R Cr fug 24 W K Cr 24. .If. 
ly \V It Cr 57: 6 n H C K Cr 471 
14 Horn II5 77 ;v/; 24 \V H Cr 7“ 
UH-. Uat Cw Cr 243; H) \V E Cr fi8. 
3 Horn L K (‘>Ht 2‘*C:iI 782:702; 26 
Ikm 103:2b M.id I, 5 n,H C R Cr 
' K3t 14110111 311. R.it Co Cr 644: 
750: 840. 25 ■’'lad 141 ■ ' ’ 


DESAI’S 

AXjiTL. XlfffXyZA. 

DECENNIAL DIGEST 

Part (I) Criminal; Part (II) Civil 
IiV TllllEli; VOLS. 

1901 = 1910 . 

Pari ( I ) Vol. I ( Criminal ) lo be oul in May. 

Pari ( II ) Vol. II ( Civil A lo I ) in June and 
„ „ Vol. Ill ( Civil J to Z ) In July 1911. 

Thii Digest i’ one of tlio^c m.any cirorls that have been mndo during the 
InHt year or two, U) bring doirn the CMC-Inw lo the present diiy from the point 
at whieh Woodman left it in 1000. Jtut unlike Woodman it will bo a digest 
of all the authorized and prirnto re|iorts that are or were current during 
the past decade. As to the prices, suffice it to say that those very reasons 
that have induced me to olfer iny Century Criminal Digest at a low price 
have also led roe to fir the prices of this Digest as low ns I could. 

Prinfis & Concessions. Rs. 13 per set of three vols. if Rs. 4 paid 
before Isl March isilTRs. 15 per set if only orders registered before 
that dale & Rs. 17 per set after 1st March 1911. The Criminal Vol. 
alone Rs. 4 and Part II Civil Vols. alone Rs. 12 if ’order registered 
before 1st March: and Rs. 5 and 13 respectively alter that date. 

As for the special claims of this Digest on the I'atronago of the legal 
world I draw the reader's attention lo the following special features of my 

work: — . . 

(1) The Decennial Digest is not a mere Digest, for, in it, evciy case that 
has been the subject of Judicial notice at all, has its whole history 
given under it, while previous cases on the point are also icferrcd to in 
the headnotc itself. The reader is thus enabled to find in a minute 
the whole case-law on a given point collected at one place and has not 
to go into the seierol head-notes of all the cases on that subject. In 
other words the Decennial Digest is a consolidation of the Digest and 
the Index of cases judicially noticed, a feature, the value Of which 

' cannot be overrated. 

(2) As regards the Digests already published ; none of them contami | 
' Criminal us well as Civil Cases ; and as to the period cm cred by them, ‘ 

none of them brings down the case-law to the end of 1910. 
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THe two highest of the other unsucccssfat candidates Ihctoupon obtained 
rules against tho Chief Judge under aeotion 45 of the Specific Belief Aet (I of 
18?7), to ahorr came why he should not proceed to declare them elected under 
sectioD £$ (2) abore mentioned. 

deleft that the case fell within the genex-al principle referred to in i’a parU 
Aftlncf (iBol) IS Jar. 2037 that where an inferior tribunal improperly refored 
to onter upon a complaint, a mandamus would issue. 

Section 33 haring been held to empower iho Chief Judge to set aside the 
election of any number of candidates returned as elected, there was nothing 
repugnant in construing the section as empowering the Chief Judge to fill np 
any number of vacancies so created from the list of nnsuccessful candidates 
subject to the prorisiona of the section. 

It was dearly incumbent on the Chief Judge to deal with the question of 
flUiog up both the vacancies. He should accordingly proceed to place the 
aosucceasful candidates in order of valid votes. Tlie two with the highest 
number of valid votes against whom no cause of objection was found should be 
declared to be deemed to be elected. If only one qualified, or none qualified, 
piuceedings for fiUing the vacancy or vacancies would have to be tahen under 
Bection 34. 

An application under section 33 (1) should name tho persona whoeo election 
is objected to. 

IK THE itlTfER OP TITB SPKCIFW RctlSP Acf (I OP 1877), A>'D /.V TISZ 
KATTSM OP SARiVAltY 5IitfOO.ll iHD JimB JosuD,.. (1010)8tBom. C50 


CASES 

Banoo Seguni V. Hiir Ahed AU (1201) 02 Bom. 172, discussed and dls*ia« 
guisbed 

See hliaoMEDAK Law ... ... ... .» ... COl 

Diccirianaih v. MadiKivrao (1886) 10 Bom. 207, not followed. 

See Oi\«i PnocEDOiiE Code (Act V of 19o8), Oeder XXXlir, 
Rutis 1, 3 aKd 5 ... ... ... ... C33 

£!x fane (7afdif*y Davie S Co. (1880) 13 Oh. D. GJ8, followed. 

g<fl Salb qe Goods Act (50 Ain> 67 Vic, c. 71), secs, 45 and 47... CIO 

Bj; yarte Milner (1851) 16 J«r. 1037, fclIow&J. 

See Bomuav Mokioii'ad Act (Bom. Act HI of 1P83 as amehdld 
BT Boll, Act V op 1895), eccs. 33 aku 3t ••. CoO 

aovindrftH T. Tatia (1805) 20 Bom. 333, followed. 

See LiurtiTiox Act (XV or 1877), aec. g, sen. If, art. 17p, 

ExrL. I ... ••• ••• •-» 072 

In re Weetiinihus (1883) C B. & Ad. 817, followed. 

See Sale op Goods Act ^6 aud 57 Vic., c. 71), sres. 43 asd 47... C40 
roof V. Mving (1803) Ir. Bop- 1 Ch. 43t, distinguished. 

See Sfecifio Relief Act (I or 1877). sac, 42 m. ... C76 

Zamir Susan v. Sandar (1609) 22 AU. 109, followed. 

Ste LitfiTATroK Act (XV or is77h 8, «<.«• H, avt. IT'J, 

Exn. I ... »" ••• ••• ••• C72 
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INDEX. 


ACTS 


Page 


1859— VIII, SEC. 15. 

See Civil Phocedceb Code (Act VUI op 1859), bec. 15 .•• ... C7G 

1877—1, SEC. 42. 

Se4 Specitic Helief Act, sec. 42 ... ... .» ... £76 

——I, Bio. 45. 

Bee Specific Belief Act, sec. 45 ... ... ... ... CJ9 

——XV, SRC. 8, SCH. II, IKT. 179, Evrt. I. 

See Limitation Act (XV op 1877), &ec. 8, sou, II, art. 179, expe. I ... 672 


1891-1, ‘'Land.” 

Land Acquisition Act (I OP 1891), “Land.” ... ...CIS 

1903— V, Obdeb XXXIII, Bdi.es 1, 3 and 5. 

See Civil Peocedudb Code (Act V or 30.'’8>, Ordep. XXXIII, Rdles 

1,2 AND 5 ... ... ... ... ... C38 

•— •I.K, SEC. 7. 

Limitation Act (IX OF 1908). SEC, 7 ... ... ...678 


BOMBAY ACTS 


1879— V, SECS, 3 (11) AND 217. 

See Lind Bevenoc Code (Bom. Act V of 1879), sscs. 5 (ll) and 217... 680 
18S8— III, SBca. 33 and 31. 

See Bombat Mdkioipal Act. secs. 33 and 34 ... ... ... C39 

BILL OP LADING, PLEDGEE OF— io traosita— c?ejf»n«//o» 
ofgoo^t — Duration aftraniit — Pledget of bill of lading— Meatvre of damages^ 

Sale of Goods Act (50 anci 67 Vic., c. 71), sees. 45 and 47. 

See Sale op Goods Act (6G and 67 Vic., c. 71), becs. 45 and 47... 040 

BOMBAY MUNICIPAL ACT (BO.M. ACT III OP 1888 AS AMENDED BY 
bom. act V OF 1905), secs 33 and Si—Speci/te belief Act (7 of 1677). 
tec. 45— General principle wtderlying tnlcrference by ^gh Court — Municipal 
election petition— Jurisdietipn and discretion of Chief Judge of Small Causes 
Co«ri.] A Municipal election petition having been lodged mth the Chief Judge 
of the Small Causes Court, the latter unseated two of the successful candidates 
and found canse of objection sgainst the candidate in whose favour were recorded 
“the next highest number olvalid votes after those returned as elected.” He 
declined to inquire further into the claims of .aDy other candidate or to declare 
an; other candidate elected, as, on his intetpretrition of eection 33 (2) of the 
Bombay Municipal Act (Bom. Act HI of 1888 as amended by Bom. Act V of 
1905), lie wss not enabled to do so. 


lIiDkX, 
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Tho two liigbe^^ of tha other unsuccessful ciuidiJates thcroupou obtained 
’ ■' section 45 of the Hpedfie Kelief Act (I of 

■ ' ■ not proceed to declare them elected under 


Stld, that the case fell within the general principle referred to in i’a parte 
Milner (1831) 15 Jnr. 1037 that where an inferior tribnnal improperly refored 
to enter upon a complaint, a mandamus would issue. 

Section S3 haring been held to empower the Chief Jndge to set aside the 
election of any nnmbor of candidates returned as elected, there was nothing 
Topngnant in constming the section as empowering the Chief Judge to fill up 
any number of vacancies so created from the list of nnsuecessful candidates 
subject to the prorisions of the section. 

It was dearly ioeumbont on tha Chief Judge to deal with tha question of 
filling up both the racancles. He should necordingly proceed to place the 
nusuccessful candidates in order of valid votes. The two with the highest 
number of valid votes against whom no eaose of objection was found should be 
declared to be deemed to be elected. If only one qualified, or none qualified, 
pi-oceedings for filling the vacancy or vacancies would hare to be taken under 
section 34. 

An application under section S3 (1) should name the persons whoao election 
is objected to, 

Ik me iTiTxen of me Specifio Bclibf Act (I or 1877), asp ix tub 
MATTIRS OF SARAFAtiY Mamooji akd Jafteb JtJsuL... (IDIO) 3* Bom. 053 


CASES 

Uanoo Be^um T. Mir Ahed Alt (IWi) 52 Boro 173, discussed and disiio* 
gu{ehe(£ 

8e« Maqouedak Law ... ... »,* ... 101 

Baarhanath r. Madl^aorao (1886) 10 Bom. 207, not followed. 

See OiviL PnocEoernE CoPB (Act V ov JOOS), Ocder XXXIIl, 
Bulbs 1, 3 ano 5 ... ••• *.* ... C33 

Ex parte iioldinp Davit .J Co. (1880) 13 Oh. P. 6JS, foUoweJ. 

8te Sale or Goods Aot (50 akp 57 Vic, c. 71), secs, 40 Axn 47... CIO 
Ex parte Milner {1851) ISJur. 1037, fcUowcd. 

5cc BouuiV JIuKicii'Ai. Act (Bom. Act III or 188S as ambhdld 
BT Bojt. Act V op 1895), etes. 33 akd 51 ... ... C39 

a.vlnimii r. Ihlla (1805) 20 Bon.. 583, foUowoi 

Sea Limiiitio>- Act (XV or 1877). sec. S, sen. 11, art. 170, 

Esi’i. I ... •« •" ••• ... 072 

Itt re iraleinthoe (1883) 15 D. * Ad. 617, foMoned. 

See Sale or Goods Act (66 abd 67 Vic., c. 71), fires, dj abd !?.« CIO 
Tool «. .Ecinj (1903) Ir. Hep. 1 Ch. 431, disliDsnishid. 

Beecifio Kehee Act (I or 1677), fiia 43 _ ... C7o 

Zemr Buem r. Senior (1809) 22 AIL 103. foUoBed. 

See LiariATios Act (XV or 1677), file. 8, son. II, Ai.l. 170, 

iDcrL. I ... •” *" ••• 
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INDEX 


CAUSE OF ACTION— io sue as pattper — Duqualt^calion — Suhjicl' 
matter of suit — Cause of aetion~~~Cioil Procedure Code (Ac^ V 0/ 1908), Order 
XXXIII, Jiules 1, 2 and 6. 

See Civil Procbduke Code (Act V op 1908), Obder XXXIIJ, 
Bulbs 1, 2 and 5 ... ... .*1 63i 


CHIEF JUDGE OF SMALL CAUSES COUBT, JURISDICTION AND DIS- 
CRETION OF — Specific Seli^ Act {I oflkl'i), eec. 45 — General principles 
• ' '•••' ‘ ^ rr- » rt—^Iunicipal election petition — Jurisdic- 

Court — City of Bombay Municipal Act 
j Bom. Act Y of 1905), eece. 33 and 34. 

See Specific Bsliep Act (I op 1877), sec. 45 ... 
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witn an aiMruattve Claim lor uatnages. Ane muitgagee, aamiiiiug ibuie ivasa 
Bnrplns dne tu the applicant after the mortgage-debt had been satisfied, paid 
Be. 101 into Coart, and contended that the applicant ^aa not a panper, and 
farther that the applicant disclosed no causa of action. 


Slid, that the applicant was a “ pauper ” within the meaning of the Explsna- 
tion to Order XXXI TT, rale 1, of the Civil Procedure ^Code (Act Y of 1008), bat 
that the allegations contained in the application did not disclose a canse of 
action. 

Daarkanath 7* Madkacrat (1880) 10 Bom. 207, not followed, 

Fatuabai V. Dossabeot RtreTosiJi Uurigar ••• (1909) S4 Bom. 63$ 


■ -I (ACT VIII OP 1850), 8EC.15— l6Ajrol6Vic.,c.8C, 

f PA Ti.T-.i* i 4 / r ... c. .*< l .. mm.. 


Eeld, that the salt was maintainable, it being within the provisions of section 
42 of the Specific Belief Act (1 of 1877). 

Held, further, that in the interests of jnstico it was of the highest importance 
that such claims should be ioTestigated and decided without unnecessarj delay, 
and when the controTersy hsd once been brought to trial the decision should 
ordinarily follow the nsual coarse. 

Jcoi V, Eainy (1003) Ir. Bep. 1 Ch. 4S4, distinguished, 

Bai SnBi Yakiuda c. Tdakobe AoABsiNonJiRiisiNOHn.., (1910) 34 Bom. C?( 

DAMAGES, MEASnilC OF — Stoppayeia transitu — destination of goods 
-—Duration of transit — Pledgee of bill of lading — Measure of damages^Sale of 
Goods Act (6d and 67 f’ic^ c. 71), eees- 45 and 47. 

See Bale or Goons Act (66 and 67 Vic., c, 71), secs. 45 and 47,., clC 
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r»’’'T .'’rr' ^ •*::• *-i!7 'is?7), j«:.43-cici7iVo 

* .■■.-»?' /'.‘ • , *•■ ■ * • “• PiVn C.83, t.SO-'Siiit Vy 

.■ ■ •• ■ 'n teas nothisson-Intesti- 

See Cmt Procidcbs Cods (Act VIII or 1859), sec. 15—15 asd 16 
Vic., c* 86, 8. 50 ... ... M. ... ... c7 

DECREE-HOLDER, HAJOR,^ RIGHT OP, TO GIVE DISCHARGE— Z.vy/d/ioii 


nent'dtit. 

See LiiritAtroK Act (XV op 387D» ssc. 8, sen. II, art. 179 , expl. I. 67 

DELAY IK INVESTIGATION OF CLAIM— 5)icei>Hff»»/^cU-rt>/187D, sec. 
42— CtcH Procedure Code (Act VJII o/lSS9), tee> 15—15 and 1C Vie., e. 86, 
60 — ly plaiiiiijf/or mere dedaration that the minor defendant his 

ioii—Inxest\yation of tcUhoset delay. 


See CtTit Pboceddse Code (Act VIII or 1859), sec. 16—15 arc 
10 Vic., c. 86, a. 60 ... w. 07 


ELECTION OF MUNICIPAL COUNCILLORS— (7 o/* 1877), 
ew.A5-G<n ' • • ‘.^Municipai 

elocdan petit . ->««» Rwfff 

- * • t amended 3^ 


bourt-^^i^ 


Bom. Act 


r . 

Set Boubat Mdricipal Act (Bou. Act 111 or 1888 as AMz.'rDBo st 
B ou. Act V or 1905), sect. 33 awd 34 ... ... ... 05 


rtPT BOWER TO REVOKE— A/aAomorfan (air— DoZ/— 

eiemeatt for calW i/y— Powor of revocation-^Gmeralprinciples'^ Vested remain^ 
dere. 

Sea jrASoiiEDAir Law ... ... ... m. 


... eo 


GOODS ULTIAIATE DESTINATION OF— N;oi5pj9em transila— 

nation ofgoods—DHratioH of transH^AIeature p/ damages— BaU o/Goodt Act 
(66 and 67 Vie., c. 71), sect. 45 and 47. 

See Saw op Goods Act (66 and 57 Vic., c. 71), sbcs, 45 AyD47... Ct 


rrvVFUNMENT IKHD^J^nd Aeguitilion Act (7 o/ IST4)^'* Zand ’’—Acquisi- 
tion ofotttstandiny intereiU vhere Oovernment ov:n»fet-simpU. 

See Lakd Aoqcisition Act (I or 1694 )— “ Land’’ 


Iirnrnnj- TOtJ PVPrTTTTON RY— 


' See LnitTATios Acr(XV or IW;;, esc. 8, sni. li, art. l.'J, ixru. J. 67 

PqweR op— lrt«n'W»*« (Arro/‘1877), see. 8, sch.IJ, art. 17V, 

- r r;«iVaf,o» Act (IX of I W). tee. 7— Minor dtftvc-holders—Aprlica- 
6y juardt'an— .AW-itsmfJiT of tnajoniy by one deeree-hofdcr— 
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Application hj guat'dian iahes effect infUvourofall—Highiofthc ma;cr decree- 
holder to give discharge to the judgment-debtor in respect of ihc judgment-debt 

See LiMiTAiiQN Act (XV of 1877), sec, 8, sen, IT, ari. 179, Exri,. I. G72 

INAM hAlSD-^Bomhay Zand HevcHue Code (Bom. Act V of 1879), secs. 3 (II) 
and 217 — Survey Settlement introduced into Inatn village~-2namdar's name 
entered as Khatedar — Permanent tenant of the Inamdar before the settlement— - 
Inamdafs right to enhance rent. 

See IiAND Ebvbkub Code (Bosi. Act V of 1879), becs. 3 (11) 

AND 217 ... ... ... .. ... 686 

INAMDAE, EIGHT OF, TO ENHANCE REm-Bomhay Land Revenue Code 
(Bom. Act T^o/‘1879), «fs. 3 (11) anii 217 — Survey settlement introduced into 
Jnaw village— Inamdar's name entered as Khatedar — Permanent tenant of the 
Inamdar before the scitlemtnt — Inamdar's right to enhance rent. 

See Boubay Land Eevenoe Cods (Bom, Aot V op 1879), secs. 3 
(11) AND 217 ... ... ... ... ... 6S6 

KHATEDAE, INAMDAR’S NAME ENTERED AS— Bombay Land Revenue Coda 
(Bom. Act V of 1879), sees. 3 (11) and 217 — Survey settlement introduced 
into Inam village — Inat^ar's name entered as Khatedar— Permanent tenant of 
the Inamdar before the settlement— Inamdar's right to enhance rent. 

See Land Eevendb Code (Boti, Act V op 1879), bbcb. 3 (11) 

AND 217 ... ... ... ... ... ... 686 


LAND acquisition ACT (I OP lSOi)—*<LANI>’'—Acguis{Honofoutstandiny 
interest where Government ovms fee-simplefj PeS OJlAffEAVJEEdE, J. To 
acquire a land [Sc. under the Jiand A<^ui8itios Act] is not necessarilf the same 
thing as to purchase the right of fee-simple to it, but means the purchase of such 
interests as clog the right of GoTerzunent to use it for anj purpose they lilce. 



* ( ',) of the Act is not 
\ ^ sho'W’s that the 
: )ssion~vu. “land'* 
on it, any charges 
I existence and are 
. \9 the exigencies of 


Pes Batcsszos, J. ; — Gorer^ment are not debarred from acquiring and 
paying fox the only outstanding interests merely because the Act, "which 
p--. I— ■ , • • * ’■ , itslde Goveminent, directs that 

■ . . value of the whole land, must 

, ' circumstances there is no in- 

• ■ ■ • • to tho case on the footing that 

lukuieois, wiucii aie uio ouiy vumgs to be acquired, are the only 
thinga to be paid for. ( 

In the matter of tkb Land Acquw'*''*' Govbenmevt or 

Bomday f. Esufali Salsdhai ... ... ... (1909) Si Bom 618 


LAND REVENUE CODE (BOM. ACT V OF 1870), 8i.cs. 3 (11) and 217— 
Burtcy settlement introduced into Inam village — Inamdar^s name entered as 
Khatedar— Permanent tenant of tho Inamdar before the settlement— Inamdar's 
right to enhance vent.'j Section 217 of the Bombay Land Revenue Code (Bom 
Act V of 1870) is not restricted in its application to registered occupants onlv* 
it invests “ the holders of all lands” in alienated villages with tho same riahta 
and Imposes upon them the same responsibilities in respect of tho lands in thntr 
occupation that occupants in nnalienatod villages have. wioir 
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Fa(f9 

The term '‘holder “as defined in danse ll.^eection 3 of the Land Revenue 
Code, ia wide enough to Ududo oven a tenant who has entered into possession 
under an occupant. 

NaSABBii BiJinui t. The Couioxor op Kaisa ... (1910) S-1 Bom. 088 


LIMITATION ACr (X7 OP 1877), ssc. 8, son. II, art, i79,zxpu 1-^Zimiiatton 
jlcf (IX 0/1908), sec. 7— Hfinof dterte^kolders— Applications Jor txeeution hv 
ffuardian^Atiainment of majoritiff 6v onfl deeree’holder—jpplieation bv 
guardian take* effect in/avour of all-^Itight of the vtajor deeree^lder io qive 
(iiacAair- ■' ’■ * •..‘•*5/.] Two minor 

sisters, ■■ ■ ' _ ' ..■.**.* • decree against tho 

delenM " T * ' * represented by a 


WUU1.4 4,um «uu Miuu wsjt au Uppjl<.allUU auu give a 

good discharge to the judgment.debtor for the decretahdebt without the coD' 
currenee of the minor, time bod, therefore, run against both under section S of 
ibe Limitation Act (XV of 1877) or section 7 of the Limitation Act (IX of 
1908), 

■”*’*’'* #,» r. » . , Limitation 

•ne of joint 
dder decree* 

• rdtan as tlie 


Seld) further, that tho contention under section 8 of the Limitation Act of 
1S77 dr section 7 of the Limititioo Act of 190S was inconsistent with the 
decisions in Ootindram v. TaUa (1895) 20 Bom. 3S3, and Zamtr ffatan t, 
Sundar (1899) 22 All. 109, tho applicability of which had not ceased owing to 
any change in the words of section 7 of tlie Limitation Act of 190S. 

Makchasd Panacuamd x, Kssari .» ... (lOlO) 34 Bom. 672 


— (IX OF 1808). SEO. 7— Ziniite/ion Act (AT e/1877), tee. 8, 

tci. JI, ort. 170, erpi. J— ’Miner deeree’/io/dert-^Applieattonsfor eieculion by 
nuardian^Attainment of majority bv one decree-Aoider^Appliealion by 
quardiau take* effect in favour of all— Sight of the major deeree-/, older to giee 
discharge to the judgment-debtor in respect of the judgment’debt.i Two minor 
Bisters who were bom in the years 1881 and 1837, obtained a decree against tho 
defendants in May 1900. The minor decree-holders were represented by a 
eusrdian appointed by the Court. The said decree was wnfirmed by the High 
^utt in ap^al ia March 1901. SobscqnenUy the guardian P«»8Cl#a appLca. 
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the Limitation Act (XV of 1877) or89ction7of the Limitation Act (IX of 
1908). 

Eeld that by reason of the first explanation of artide 179 of the Limitation 
Act (X7 of 1877) aa application made by a representatire of one of joint 
decTee*holdQrs tabes eSect in favour of all. Therefore, though the elder decree- 
holder had attained majority, the applicationa made by the gnar^an aathe nest 
friend of the minor decree-holder took effect in favour of both. 

Held, farther, that the contention under aection 8 of the Limitation Act 
of 1877 or section 7 of the Limitation Act of 1908 was inconsistent with the 
decisions in Ootindram t. Tatia (1895)_ 20 Bom. 882, and Zamir Basan v. 
Sundar (1899) 22 All. 199, the applicability of which had not ceased owing to 
aoy change in the words of section 7 of the Limitation Act of 1903. 

llAScnAKD Panachakd e. Kbsabi ... (1910) 84 Bom. C72 

MAHOMEDAK LATV — WahJ—&ift—Btaential tleraentt for validity — Boicer of 
revocation’^Gentral prineipUs^Vesied rtmaindtrs.} In 1902 a Shia STaho- 
medan by deed conveyed certain immoveable property to himself and other 
trustees for himself for life and after his death for the payment of annuities to 
his widow and daughter and the balance to certain charities. Further clauses 
provided that on the death of his widow her annnity was to go to certain other 
charities and that on the death of his daughter a lump sum was to be given to 
her son. A further proviso reserved power to the settlor at any time to revoke 
all or any of the above trusts . 

In 1908 he revoked the trost, and executed a mortgage of the property. In 
1909 he died and receivers of his estate were appointed. 

His daughter then filed a suit for a declaration inter alia that the revocation 
and subsequent mortgage were invalid, and that the original trusts still 
Bubsiited. 

Beld, that the conveyance in 1902 was invalid. 

’ ' • .'r ‘..'e trust 

% ; . 'of the 

* ^ , ... gwccre 

whether private trusts were known to htohomedan law, 

Banoo Begum v, Mir Abed AH (190?) 32 Bom, 173, discussed and distin- 
guished. 

Jainabai c. R, r. Setiiba — ... (1910) S4 Boro. COl 

3IINOII, A DEOBEE-HOLDEE— -Irf (XT o/1877), ecc. 8, tch. II, 
art. 179, expl. I^Limxtatton^Limitalion Act (/X of ISOS), «ec. 7— il»nor 
decrte-holdert—AppUcaiion/or execution hy guardian— Attainment ofmajorilij 
by one decree-holder— AppHcation by guardian iaiet effect »n fatour of all— 
Bight of the major decreo-holdcr to give duckarge to the judgment-debtor in 
respect of the judgment-debt- 

See Liuiixtiox Act (XV or 1877), sbc. S, sen. If, *r.T. 170 
ExrL. I ... ... ... ... ... 072 

l^AUrEB, APPLICATION TO BUB AS—Biegualification—Suljeet-malterofiuit 
—Cause of cetimi — Ciril Froeedure Code {Act V of 1008), Order XXXIIl, 
llulet 1,3 and 6 ] A mortgagor applied for pcormission to institute a suit as a 
pauper for the setting aside of a sale of the mortgiged property by tho mort- 
gigoo, with an alternative claim for damages. The mortgagee, admitting there 
'VfM a surplus duo to theapplicant after the mortgage-debt had bten satisfied, paid 

>s 
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Es. lOl into Court, and [contended that the applicant was not a pauper, and 
^further that tho applicant disclosed no cause of action. 

“*• * * •• • •« — “le meaning of the Ezplana- 

Code (Act V of 1903), but 
did not disclose a cause* of 

action. 

DtrarJcanaih v. Madhatrau (1886) 10 Bom. 207, not followed. 

Fatmabai V . Dossabhot Eostomji TJarniOAB ... (1909) 34 Bom. 638 

SALE OF GOODS ACT (56 AND 57 TIC, C. 71), secs. 45 and 47— 

in transitu— l7/fimafe detUnation of goods— Daration of transit— Pledges of 
hill of lading— Measure of damages— Hale of Goods Act (56 and 57 Vie., e. 71), 

'secs 45 and 47.] The plamtiSs, a Bombay hrm, imported hardware goods from 
■tr &. Co. of Manchester for sale on commission, the business being carried on 

■^* .‘‘r . , • If n.. .... "'*'''^3, handed 

t adrance 
>cament3 
■ ad ranee 
ank then 

fOTwstdod the eluppiiig doetimeoH to tuoio, wueio luey wBio uauueu orer to 
the plaiotilTa in eichjnge Jot » trost receipt, the pleinliff* beconmig reeponeible 
to tho3»iil! for any short fali in the advances mads to B. , 

On t"lh Fahmaty 1907 M & Co. contracted to purchase from I;. S; Co. 

260 ho«a o! tin pSa, delivery to he F. O. B. Metvport in four or five tveebi aite 
^6U DOMa oi tifthmarT il & Co. wroto to L. & Co. enclosing instructions and 
?or SmeS Se ksUoaea to B™ 
them to * • *" »• 

Clanilw ■ • .. * a. . ■ . 

invoice f * . i 

boxes, tt ■ • ^ 

these g® • , * , 

L.’* O^bSebuforng °a°buTrf [mdudmrth? 2M i°a 

nnes‘ion) W. & Co. acted as the agent* of M. A Co. 

ques.io ; , -kt ou 1th April. FoUowmg the usual couras of 

The steamer leU^ P ^ jj shipping documents 

60 ?bo^a and obhuaed anadvanao of £255-o-J (being 00 per 
Snt3~ve vaine> ^ on^.h^^bth iprf.ohUi^dan^ 

S^aS™5d3ore o “ioborea. noti6ed th. ateaamhip owner,, tho Brat 

deiendanlB. to „„ , 3 ;,. May. and tho hjl of lading 

TheS.S.ClanJIedoodamTeiin^^^^ phmuffon 29th AprU, 

which had been duly hand^ tho^lafe- Ttwy were informed, however, of 
was in due PVfgo°b^xe 3 Ld were offered a delivery ordir for the wmam. 

P?i:“S‘ipUdfh'X.rthe amount «I the advrtieo. and the treat r«e.pl of 

29th April was duly nancollod. 

On thepUintaa auhaa.u,nay aningth, ateamdii.a owner, and their agenta 

‘iTT; the treuait did n v.ceaae at Nerv^rt, and I. i Co. w.re rttUtl.d to 
.tot.h:. B “oa. after they had atarted for Bombay. 

9 B y 





't,f? " “■ *""“«'4iS?'?S*a 

Bait, ’ • ’’‘Bther, a^f ,, . ‘^o “di-anco as '’®'”g 

PMilion“o“?‘.'‘™'!fii iriicl, (I, " ‘’“fs'iSanls io ji 


^SS!fSiiSsi3 

SFEoipirn^ '"'•^S'CLavi, f***™M»4 

r fMV®“®f'SCT„o„, I.n„raa. 


mosx. 


(I of lS7i). to BhoT cans® whylis should nofcjproceod to declare them elected 
under eection 33 (2) abore mentioned, 

that the case fell within tte genera! principle referred to in "Ex parU 
ifi’fner (1851) 13 Jnr. 1037 that where an infarior tribunid improperly rotossd 
to enter upon a complaint, a mahdanma wonld issue. 

4 

Section 33 haring been held to empower the Chief Judge to set aside the 
election of any number of candidatea returned as elected, there was nothing 
repugnant in construing the section as empowering the Chief Judge to fill up 
any number of vacaneies bo created from the list of unsueeessfal candidates 
subject to the prorisiona of the Bection. 

It was clearly incumbont on the Chief Judge to deal with the question of 
filling up both the Tacancies. Ho should accordingly proceed to place the 
UDEuccessful candidates in order of valid rotes. TUa tiro with t^a hiijh-at 
number of ralid rotes agmnst whom no ciuse of objection was found shonll b) 
declared to bo deemed to be eleciocL If only one qualified, or none qualiiled, 
proceedings for filling the racancy or racancics would hare to bo taken nndcr 
eection 34. 


An application under section 33 (1) should name the persons whose election 
is objected to. 

Iv THE ItATTiP. or TUE SpeCTFIO KelIEF AcT, AXP 15 THE MITTEBS OF 
Saii\faelt Uiuooji AND Jaffer Josas U0'O)34Bom. C50 


BTO ' ... ^ oftrantil 

. ■ m/i^es—Sale of Ooodt Act 

• laintilTs, a Bombay firm, !m« 

stcr for sale on commission, 

* -j — I manner. hL d; Co., 

ocumentsto B, and 
’oice price. B then 

. India in Eogland, 

. lit opened with the 
■ ppiog document > to 

India, where* they were handed over to the piamtms in exchange for 
a trust receipt, the plaintiffs becoming responaiblo to the Bank for any abort 
fall in the sdrances made to B. 


On 12th Februsiy 1807 AI. & Co. contracted to purchase from L & Co. 
250 boxes of tin plates, delirery to bo F O. B. Newport in four or fire weeks after 
date. On 26th February M. & Co. wrote to L. & Co. enclosing initruclioni and 
marks for shipment of the 250 boxes to Bombay, and on 2nd March requested 
them to forward the goods to W. & Co. at Newport in time for shipment m 
S. S. aan Macleod for Bombay. On 3lst March L. A Co. enclosed to M. A Co. 
• an invoice for 200 boxes, and on 27th 3Iarch another inTOiee for the remaining 


The 250 boxes were put on board the steamer by W. A Co. as the agents of 
L.&CO. but in obtaining a bill of lading for 500 boxes (inclndisg the 2.^0 m 
question) W. & Co. acted as the agents of BL 4 Co. 

The steamer left Newport on 4th April. Following the usual course of 
business as above described, IL & Ca handed over to B the shippmg documeaU 
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relating to the 500 bores and obtained nn adranco of iJ235*5«2 (being 05 per 
cent, of the inroice value). B, on the 6th April, obtained a similar advance 
from the Bank. On the same day M. & Cb. suspended payment, and on 
Oth April L. & Co., as nnpsid vendors of 250 boxes, noticed the steamship 
owneis, the htat defendants, to stop these goods in transit, 

The S.S. Clan Madeod orrivcd In Bombay on ISthSIay, and the bill of lading 
vbjch had been duly handed over by the Bank to the plaintiff on 29th April, 

Tvas in due course presented by the latter. They were informed, hpwever, of 
the stop put on the 250 boxes and vrero offered a delivery order for the romam- 
iog 250 alone. This they declined, refusing to accept anythmg but the full 
payment of the adv.ance or the foil amount of the goods. On 29th Jane the 
pl'iintiffs repaid the Bank the amount of the advance, and the trust receipt of 
29th April was duly cancelled. 

On the plaintiffs subsequently cuing the steamship owners and their agents 
for damages, 

^elJ, tha*’ the transit did not cease at A'ovrpori, and L. d; Co. 'were entitled to 
stop ibe goods .after they had eiarted tor l?ombay. 

j>arU GoWj’ny X><ie/c ij- Oo. (18S0) 10 Ch, D. 625, followed. 

JJesii, further, that the plaintiffs were, ft((or29lh June.— on which date they 
had folfiUed their oblisatioas to the Bankj—pk^ees for value of the bill of 
lading, if indeed they did not occupy that position from 29tb April, being 
tri(u«ierees of the Bank's rights in respect of the advance as against the 
defeudsnte, 

ZTefd, further, that the plaintiffs ivero entitled to join both defeedtnis in the 
suit. 

The utmost benefit which the <lefend.mte were entitled to obtain from the. 

• position of T< & Co. ca sureties (sc. to the plamtiffs for the advance made by the 
Utter to M & Co,] was the right to the secuwiyof tie 250 boxes which they 
wo."e wdJiDg from tho outset should be received by the plamtiffs......,,,. The 

plaintiffs by refusing to take delivery of the 250 boxes had omitted to do an act 
whidi theu- duty to the eurety required them to do, and to the exteut to which 
tiult oDJission had resulted in loss, tho eurety was discharged. 

Ja re (1833) 6 B. & Ad. 817, discussed. 

B*rcJj Sor.AUJi r. Tub Ciin I/ 1 NB Stkajibbs, btutirso (1910)34 Bom. 610 

licattont,/ sue at pa«psr— jf>tjj«ab/feaf»iMi— 
low — CivU Proeeiiurg Code i^Acl V of 1905), 

See Orvjx, PisocsnifaB Code (Act V or 1003), Osdbb SXKIti, 
r.cxKS 1, 2 aNo 0 ... ... ... (53g 

SUBV'BY SETTLEMENT— Bomh-jy Lnnd IfcceMwe Code (JBom. Jet V of 1S79), 
aeca. 3 (11) nnd 217'— Surety sciiii'metti iisfrorfitcrrf tnfo /nOCT til/aye— Jnani- 
<f(»r’s jitiwe euicfrci at K^itUdar — PermantHt tenant of the Jnamdur bfore ike 
siillenent — Itiuu-dar's rifd to rntianee rent. 

See • Asn EEvrycE Cone (Box. Act Y ob 18r.'>), secs. 3 (Hi 

217 ... C8G 

TRANSIT, DURATION OF— lyfepjHiffe in tranaitu— trfh’mcfc destmsf/ow of yoodt 
Uurait'jn of Irantit-— Pledgee of 5iVf of /adi»y — Jfeauvre of damo-^cs-Sale 
cf Goods Ael (50 and 07 fie., c, 71), errs. 45 a»d -IT. 

See SaiB or Goods Act (C 6 xwn S7 Vic., c. 71), secs. 45 aitd -17.., 6(0 
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TRUST— 3/aRonffrfan lav'—'Wahf-^Gxft^Esteniial tletntnU for validity — Tower 
of relocation — General frintiplea — Vested remainders. 

See Mauomidak Law ... ... ... 60} 

VESTED IlE^lAINDERS— Jl/aAomerfo» taw — TVa^-Gift-^Essential elements 
/cr validitij — Power of revocation— General principles— Vested remainders. 

See MAnousDAK Law ... ... ... m. 604 


WAKP“-lfoJM)meia» lato—Wakf— Gift— Essential elements for validity — Tower of 
revocation— General principles— Vested remainders.'] In 1902 a Stia ilaho 
uiedan by deed coareyed cochin immoTeable property to himself and other 
trustees for lumself for life and aiier hta death for the payment of annuities to 
hu widow and danghter and the balance to certain chanties. Farther clauses 
prorded that on the death of his widow her annnity was to go to certain other 
charities and that on the death of his daughter a lump snm was to be given to 
her BOO. A further proriso reserved power to the settlor at any time to revoke 
all or any of the above trusts. 

In 1908 he revoked the trust, and ezecnted a mortgage of the property. In 
1909 ho died and receivers of hU estate were appointed. 

His daughter then died a suit for a declaration inter alia that the revocation 
and subsequent mortgage were invalid, and that the onginal trusts still 
subsisted. 


Held, that the conveyance In 1902 was invalid. 

Looked at from the standpoint of the Mehomedan law-giver, a private trust 
would be no more than a pnvate gift inter vtvos through the medium of the 
third party, and therefore sobject to all the conditions of a valid gift, but jutere 
whethM private trosui were known to Mahomedan law. 
iJa.oa B<J<™ ». itir Mii Mi (1907) 3J Bom. 172, di>cu..rf uid diotin- 

guiahed. 

JaiFABAi ®. It- D. SiTBKi ... ... (1910) 3t Eom CCH 
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undefended and consequently there was no pleader on his behalf ifio. 
to whom these statements could be shown. But the object of Eufsros 

referring to such statements should have been to see whether izsxr. 

they contained anything which could be used for the purpose of Badoo. 
cross-examining, on behalf of the accused, the witnesses examined 
for the prosecution. These statements, in this case, could not be 
used to corroborate what Chhagan said in the Sessions Court, for 
they were useless for that purpose. Therefore, they should not 
have been admitted. 

* The net result, had the Law of Evidence been properly 
regarded, would have been this: There was Chhagon^« statement 
to the Committing Magistrate which implicated tUe appellant. 

The Sessions Judge who heard the statement made by Chhagan 
in his own Court exculpating the appellant did not believe it 
and he found nothing favourable to the accused in the materials 
which could be used on his behalf, for the purpose of 
cioss-esamination. 

In efifect this is perhaps what the Sessions Judge really 
intended j but ho actually adopted the illegal course of bringing 
irrelevant statements on to the record and using them against a 
prisoner under trial. 

The Investigating Police OfBcer's deposition contains a great 
deal which no investigating police officer ought, in my opinion, 
to be allowed to depose to in examination-in-chief. I refer to 
the Police Officer’s account of what various persons besides 
Chhagan said to him. It may be that what the witnesses said 
is admissible by way of corroboration within the terms of 
section 167 of the Indian Evidence Act, but to allow the 
Investigating Police Officer to be questioned about them in 
examination-in-chief, opens up on undesirably wide field for 
cross-examination and leads to the attention of the Court being 
diverted and distracted from the true issues, iloreover it is 
contrary to the plain intention of section 162 of the Code of 
Criminal Procedure, which is that such statements should be 
used if at all, on behalf of and not against the person under 
trial. The evidence against him, in so far as it consists of the 
statements of witnesses, is intended to be primarily the 
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statements made to the trying Court, and secondarily, in a case 
tried by a Court of SessioHj the statements made to the 
Committing Magistrate. 

Lastly, the Judge has used against the appellant the statement 
made by the co-accused in the Sessions Court. That statement 
is not a confession. Of course the Judge was bound to hear and 
record what the co-accused said but it ought to have had very 
little, if any, effect in determining, in the mind of the Judge, 
whether the appellant was or was not guilty. So little is it 
worth, in this case, that it was really superfluous to mention it 
amongst the circumstances which go to establish the appellant’s 
guilt. 

There has not been a proper trial of the appellant. Ho has 
been convicted largely on the strength of statements many of 
which ought never to have been beard or used, and, in my 
opinion, wo are bound to reverse the conviction and acquit the 
appellant. 

Conviction reversed* 


ORIGINAL CIVIL, 


JOt^on Mr. Jusliee Bearkan, 

JAINABAI AND AKOTHEB, Pl.ATNTlFF9, V. Tv. D, BETHNA AND OTUBEe, 
Defendants.* 

Mahomtdan laiir^Wak/-^G*/e — Essenthl elements/or validity — Power of 
levocation — General prineiiilea — Veiled rernaitiders. 

In 1902 a Sbia Mabomedau hy deed couFoyoI cortaia immoveable property 
to himself and otliep trnstOM f«r himself for life and after his death for the 
payment of annuities to his widow and daughter and tho balanco to certain 
clarities. Forllur clauses provided that on tbo death of his widow her 
annuity was to go to certain other charities and that on tho death of his 
dangliter a lamp sum was to he given to her son. A further proviso re^orved 
power to tbo settlor at any time to rtvokoall or any of tho above trusts. 


* Origins! Suit No.$02 of 190?. 
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In \OOS lio TOTo^xCil tlio tnisl, and rxecntsd a moTtgags of tto properly, 
la 1 909 lie died and receivers o£ Ids eslato were appointed. 

Ills d.\iightcr tlicJi filed a suit for adcclamtion al/a that the revocation 
and subsequent mortgage were invalid, and that the original trusts still 
snbdsted. 

Held, that tlio conveyance in 1902 was itivaltd. 

I^oohcd at from the 6taild*poiut of the Alahomsdaii ]aw*giver, a private 
tru't would be no more than a piival® gift inter nipoj through the medium 
of the third parly, and therefore subject to all the conditions of a valid gift, 
hut jintrc whether private trusts were known to Mahomedan law. 

Banco Begiim v. 2lir Aled .d/iO) discussed and distinguished. 

Ox 31st July 1902 Ebrabimbhai Hashambhai, a Khoja 
JIahomedan, executed a deed by which he purported to convey 
a certain immoveable property known ns Dady Buildings, to 
himself and three other trustees to hold in trust to pay the net 
income tohimsclC for life, and after his death annuities to Ins 
wife and daughter and certain sums to specified clmritias. 
After the death of his wife her annuity wos to be set asido 
for the maintenance of four Khoja orphans, and after the death 
of his daughter a lump sum was to bo given to her son. A 
final proviso reserved to the settlor the power at any time to 
revoke any or all the trusts therein mentioned. Owing to 
financial difliculty in June 1908 the settlor began to nogotinto 
for a loan on the security of a mortgage of the property the 
subject of the above settlement. For that purpose ho osecuted 
a deed of revocation, dated 18th July 1908, and nine days later, 
on 27th July 1908 he executed a mortgage of the "property to Ilaji 
Alii Mahomed Haji Casum as security for a loan of Bs. ?,00,000. 
Upon the death of Ebrabimbhai Ilashamblmi in July 1909, one 
of his creditors brought an administration suit, and in tliat suit 
three receivers weio appointed. . On the 1st September 1909 
Jainabai, the daughter of Ebrahimbhni, and her son filed the 
present suit against the receivers, the trustees of the settlement of 
(1902) and the mortgagee. The Advocate General was joined os 
a party defendant by reason of the charitahlo bequests contained 
' in the trust scttlcracnt. The plaintiffs prayed for a declaration 
that Ebrahimbhai Unslmmbhai was not entitled to revoke the 
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trust seltleaest 01 olst Jnly 1?02, ibat ibo csed cr revoccticn 
and the sabsrqcent "were invalid, and that the trcst 

settlement ^vas sdll vsTid and snbsisiinn, £.-d further nrsvcd 
for the sppcintment o: nevr trustees. 

aviib SiresTnim, Advoaate General, for the 

plaintins : — 

It is admitted that the settler va.® governed cv Sbts lav. 
X'nder the Shis larr a paver to revcbe is bad. S“ Atair AI; 
(crd E'ditien), ToTcmel^p. S? ; A'jjiV Hi'ziz v. Sxjlrr 
Secticn c5 cf the Transfer cf FrcrertvAct cats not arpivto 

That s Kf? interest can be create'! nn-d the mbsecuent zz’zTssz 


deal; via! 


V. Jfi> JliS 


also Lrfj Ci*taer 5{>r;rT. Zalr'tr 

It Tmar be taben frvta tbes« eases tb-e Cmrts have mr^ed 

In snv case, vner^ ibt canm sends ^ free parrrfs/ 



Bombay sbriBs. 
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given to the tenants to nttojii, and there was to transfer 
made in the books of the Municipality or Collector. See 
Xnnal V. and Moosalhai w I'aeoobh/tai^^K Further the 

donor was not here in fee© to the donees as has been 
argued j the trustees were the donees. With regard to the 
alleged modidcation of the strict rule os to the invalidity of 
gifts ' tfi ftduro ' the coses cited do not show this. In both Times 
ChumUr Sircar Zahoor Falima^^ and Saitoo Segum v. lUr 
Ahcd the settlement was for valuable consideration. 

There was no question of a voluntary gift. See also Vahaziillah 
V. Thus, if regarded as a private gift, it must be 

void, 03 being conditional, * in Jnturo*, rcser\dng a power to 
revoke (see section 125 of Tran sfer of Property Act) and lastly 
os not completed by transfer of possession. But it may be re- 
garded as a wakf, with provisions by way of family settlement: 
Beo Wilson, p. 346, and llulla. Art. 144. If a wakf, it is again 
void because of the reservation of a power to revoke, and 
because the settlor has reserved part of the usufruct to himself. 
See //o/« Kaluh Sosssin v. Mussumat JAelirum Beelec^^K The 
Trusts Act does not apply to wakf : sec section 1 of the 
Act. If regarded as a testamentary orquasi-testamentary docu- 
ment, it is also void because it violates the Wahomedan law 
as to wdlls by which a testator cannot dispose of more than a 
third of his estate. Even if not void as a will, it has been 
twice revoked, (a) by deed of revocation, (i) by execution of 
the mortgage. Finally under 27 El.z., c. 4, it is void as a 
voluntary settlement. In whatever light the document is re- 
garded, the settlor as a free agent has reserved a power to 
revoke, and has actually revoked. 

UuUa, with Bavar^ for the sixth and seventh defendants, 
submitted to the order of the Court. 

Strongman, Advocate General, in reply 

27 Eliz., c. 4, no longer applies to Indio, Its place has been 
taken by section 5S of the Transfer of Properly Act, and even 
this does not apply here. See section 2 (<I) of the Act. 

P) aBS9) £3 Bom. 6S2. (IW) 82 Boa. 17i 

(*) (1904) 29 Bom. 267. P) (1907J80 Hai!,ClP. 

(5) (1890) 17 I. A. 20 1. W (1572) 4 K. W. T. H. C, Eepi 155. 
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THl3 INDUS LAW BEPOBTS. [VOL. XXXiV. 

Beajiax, J, — TLis is a suit by Ibo plaintiffs to enforce 
an alleged gift contained in n deed of 31st July 1902. The 
principal defendants arc the receivers of the alleged donor’s 
estate and the mortgagee. The deed, on which the plaintiffs 
rely, appears to ho a voluntary settlement in common form con- 
taining the usual revocation clause. Tho gist of the document is 
that the settlor, Ebrahimbhai Hashambhai, gives the properties 
thci'ein mentioned to himself and other trustees in trust (1) for 
himself for life absolutely, (2) upon his death to his widow, 
Eahmatbal, an annuity of Rs. 500 a month, (3) to his daughter 
Jainahai, plaintiff No. 1 , an annuity of Rs. 750 a month, with 
various bequests to charitable objects. (4) On tho death of tho 
said Rahmatbai, her annuity to he devoted to other charitable pur- 
poses and on the death of his daughter Jainabai, an event which 
has not yet happened, a^sum of Rs. 3,50,000 to bo given to bis 
grandson MahomeJbhai, the minor plaintiff No. 2, with power to 
the settlor Ebrahimbhai Hashambhai to revoke all the afore- 
said bounties at his pleasure. In 1908, tho settlor in tho oxerciso 
of his power revoked the deed of 1002 and his co-trustees there- 
upon reconvoyed to him all the settled properties. He, then, 
executed the mortgage, on which tho defendant No. 4 relies. 
Tho parties are Shias. Those arc the undisputed facts upon 
which they go to trial, 

Tho plaintiffs contend that tho gift contained in the deed of 
1902 was perfected by the settlor oponing an account of the rents 
and profits in the name of the new trust, and therefore became 
irrevocable at any rate so far ns Jainabai and Mahomedbhai 
are concerned, as they are within the prohibited degrees of 
relationship. 

There arc. a great many answers to tho claim from which I 
will select six of the most effective which occur to mo upon a 
recollection of tho arguments. 

(1) Tliat tho deed of 1902, upon which tho plaintiffs rely, is 
a wakf and not a deed of gift, and that being so, is void ah initio, 
by reason of the founder having retained a life interest for 
himself in tlic dedicated property, ' ' ' 
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(2) If a gift, then had, (a) because ifc is a qualified and a 
conditional gift, so far as the plaintifis arc concerned, only 
capable of taking cflect in Juturo^ (i) because it was not per- 
fected by actual delivery of possession of the thing given. 

(1) If a trust in the English sense within the meaning of sec- 
tions 5 and 6 of the Indian Trusts Act, then necessarily revocable. 

(5) If an ordinary voluntary settlement, which in form it 
appears to be, then again certainly revoeabJe, as containing a 
revocation clause to which effect has been given. And I may 
add under the Indian statute law void ab initio, as all voluntary 
settlements containing general revocation clauses of that kind 
must apparently he under section 126 of tlie Transfer of 
Property Act. 

(6) That apart from its form, the deed of 1902 is in sub- 
stance and reality a testamentary disposition, the £ettlor''s plain 
intention being that the objects of his bounty should only obtain 
it after his death : and therefore like all other wills revocable 
during the testator’s life-time. 

I will now proceed to deal a little more in detail with each 
of these answers. According to all the best accredited text 
books on Mahomedan law, an ordinary gift inter vivos must bo 
free from all pious or religious purposes. The deed of 1002 
mixes up charities with private donations to the kinsmen of the 
settlor and it is therefore contended that read as a whole no 
separate gift can bo isolated and cut off from the accompanying 
religious bequests. Considerations of this kind no doubt 
weighed with the Advocate General end decided him against 
pressing the claims of the various charities. For, it cannot 
seriously be argued that, in view of the life interest reserved 
by the settlor to himself, if this were a wukf, it would bo a 
good and legal wakf. I am not, however, certain that the 
arf^umentis so conclusive as the defendants appeared to think. 

It seems to mo ‘that gifts to private persons might be bestowed 
in the same deed which created charitable trusts and yet that 
the one might be quite separable and distinct from the other. 
When the Mahomedan lawyers laid it down that a private 
gift inter vivos to ho legal and valid must bo free from all 
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pious or religious purposes, it is at least arguable that they 
did not moan that n donor might not, by one and Aie same 
act, givo a part of his properly for a definite priv^ato purpose 
involving no consideration of religion or piety and another part- 
of the property, or even the same part of his property, assuming 
that the donees had oxhausled their private interest in it, at 
the same time or thereafter in charity. Yet I feel that there is 
considerable force in the contention ; and, having regard to 
the somewhat rigid and narrow views of the authors of archaic 
systems of law, 1 doubt whether, reading this document as a 
whole and noting how ultimately its effects are directed to 
the foundation of charitable endowments, a Mahomedan lawyer 
would not soy that in« whole of it \Na5 affected with the 
character of a wakf. If that view were adopted, it w’ould bo 
a short and safe cut to tlm conclusion I am asked to draw’. 
I should, however, hesitate, notwithstanding tlie completeness 
and unanswerablcnejs of this contention, once its main premiss 
is granted, to base my decision on this ground alone. 

The second and the third answers pre-supposo that the 
instrument of 1902 w'as a deed of gift and not a wakf, and 
it is upon thb hypothesis that the case has been most hotly 
contested. 

As a general rule of Mahomedan law, -it is, I think, unques* 
tionablo that an indispensable condition precedent to a valid 
gift is that it should bo unqualified and t« prfcsenti. The 
books are full of prohibitions, Avith simple illustrations against 
gift fi» In the present case, if ve look at what was 
actually intended to be done under the deed of 3902, stripped of 
technical phraseology, it was this. The donor said;— "I will 
give tins properly to myself for my life and after my death I 
will distribute it ” (in the manner I have described roughly 
above) and at the same time he reserved to himself in 
explicit terras a power to revoke the whole of tlie gift during 
his own life-time. Kow it is the rule of carl}’ Mahomedan 
law that liowevor abominable the revocation of the gift rai"ht 
be, that law i-ecognizcs it before actual delivery in all cases 
and after delivery saving where the gift has been to a 
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relative within the prohibited degrees of consanguinity. 
■\Miero the gift has been to a stranger or to relatives not 
within the prohibited degrees, tho authorities say that the 
gift is revocable, even after delivery of possession but only 
(a) with tho consent of the donee, or (6) by the decree of a 
Judge. The first of these exceptions clearly implies a re-giffc 
by the donee to the donor and is not strictly speaking a 
revocation at all. The second, however, points equally clearly 
to the rcvocability of all gifts at the suit of the donor, even 
after possession has been given, unless tho donee is within the 
prohibited degrees of relationship. Like so much else in tho 
Hahomedan law, it is not very easy to understand tho 
principle upon which this latter rule is founded or upon 
which the Judge would give or withhold the relief sought. 
Presumably his doing so would be something more than a 
mere formality going as a matter of course; and would 
depend upon what he considered to be tbe equities of tho 
parties in tho particular caso before him. It is not easy, 
indeed I doubt whether it is possible, to keep a discussion of 
the defendants* two answers, on tho supposition that this 
was 0 gift, wholly distinct. For modern case law hos con- 
fused the originally simple notions of tho Mabomedan law- 
givers so much, both upon the indispcnsableness of tho gift 
being unqualified, and prasenti and actual possession of tho 
thing being given, that the two answers constantly overlap, 
when reference is made to tho authorities. Jt is first, how- 
ever, desirable to have a clear view of tho facts. Now it 
cannot bo denied that tho two plaintiffs aro related within 
the prohibited degrees of consanguinity, nor can it bo denied 
that immediately after executing tho deed of 1D02, tho settlor, 
who, under that deed, not only reserved to himselt a complete 
lifo interest in tho property but was also tho only managing 
trustee, opened an account of tho rents and profits in tho 
name of the trust, and it is strenuously contended for tho 
plaintiffs that this was a sufficioiit delivery of sci^in to 
satisfy tho requirements of tho Mabomedan law. Further, 
thit if that were so, tho gift having been completed by 
deliveiy of possession and the donees being the daughter 
s 055—2 
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and grandson of the donor^ it became from that moment 
irrevocable. This legal rcsuUj it is contended; is in no 
way affected by the reservation in the deed of gift of a 
power of revocation or the postponement of the gift^to the 
daughter and grandson to an uncertain future time, depending 
(1) upon the death of the settlor, and (2) upon the death of 
Jainabai. In my opinion this contention is unsustainable. 
Looking to the clear and positive principles of the ilahomedan 
law, I cannot believe that any gift, which is only to take effect 
after the death of the donor, and during his life-time is expressly 
declared to he revocable by him, could ever be a valid gift. The 
question might have been complicated, had the donor died with- 
out revoking the contemplated gifts. But even so, I should still 
have been of opinion, that as declared in the instrument of 1902, 
the gifts to Jainabai and the minor plaintiff were illegal and 
invalid. Then there is the further question whether possession 
was actually given or whether, indeed, having regard to the 
nature of the gift, it could have been given. The decision of 
the Privy Council in Umes C/iunder Sircar v. Slusfiumtxat Zahcov 
which was a case between Sunnis, and Banco Begum 
•7.21\r Alcd where the parties were Shias, have gone as 

far, I think, as our Courts ate ever likely to go in the way of 
.stretching the rules of the Mahomedan law. The former of 
these cases decides that anything ‘^like what wo call in English 
law a vested remainder'^ may be the subject of gift valid 
according to the Mahomedan law. And our Court of Appeal 
in Banoc Begum v. Mir Abed quoting that judgment with 

approval, applied it with the less hesitation to Shins because 
tho* Court was supplied with translations of a series of 
excerpts from Arabic text-books of authority w'^hich, tho 
learned Judges thought, put beyond question tho fact that 
the Shia law had ' all along recognized gifts -of future and 
limited estates resembling what we call vested remainders. 
It is not for mo to question the authoritylof these decisions wdiich 
arc of course binding upon me. I may, however, point out that 
none of the texts cited in support of the conclusions arrived at by 
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thoir lordsblps in Sanoo li(gKm*i case, as indeed a very cursory 1910. 
examination M'ilJ .sliow, can really be carried that length. All Jaikabax 

these texts deal vrith the giving of a right of residence, a lifo 
interest, or an interest for a limited period. One of them SEiaNA. 
certainly speaks of a gift to a man and his descendants, but 
taking them altogether and in their natural contexts, it is sub- 
mitted that their plain meaning ought to he confined to what 
was then in the contemplation of the writers, namely, a single 
qualified gift j qualified, that is to say, not with reference to any 
rights which he might have reserved to himself by way of 
revocation or curtailment but simply with reference to the 
duration of the gift in time ; subject, og.iin, to an exception in 
the case of ^‘fts for residence which, n’hile no doubt also limited 
in time by the life of the donee, are likewise limited in extent 
by the peculiar object for which the gift is expressed to bo made. 

But none of theso texts or observations to which my attention 
has been drawn lu all the accredited Mahomedan law-books 
(with the exception of a single sentence in Amir Ali) can, I think, 
support the view that Mahomedan law-givcrs ever had in 
contemplation or intended to sanction the gift of a succession of 
independent and limited estates, 1 do not hclicvo, speaking for 
myself, that any reputed Mahomedan law-book of Mahomedan 
lawyers contains any mention or had the faintest conception of 
anything so entirely artificial as the estates which our EngHsli 
law has created and recognized. As to the passage in Amir 
AH, that is couched in the most sweeping and general terms and 
the learned author gives as his authority for it ouo of the texts 
quoted in Sanoo Serum’s case which I have just referred to. 

As a mere matter of academic argument, I may bo permitted to 
doubt whether the roost ingenious logic could reconcile the 
indispensablcncss of giving facto possession in pTeitnli, to tho 
validity of a gift i«/rr rim with tho gift of a remainder possibly 
postponed fifty years and therefore not taking cflect till long 
after tho death of the donor, being nevertheless a gift valid in 
Mahomedan law. Theso cases nro indccil plainly examples of 
tho strenuous attempts our Courts arc constantly ro.aking to 
e.xpand tho rigid rules and principles of archaic systems of oriental 
law to meet the icquircmeut-s of a rapidly growing, pregres-'-ive, 
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and developing society. That attempts of that kind are inevi- 
table, politic, in every sense desirable, is not less clear than that 
endeavouring to attain their objects by thoroughly consistent 
and logical reasoning is attended with the very greatest difficulty, 
even if it be really possible. It would be very easy to substitute 
the most complex and artificial products of advanced civilized 
jurisprudence for the extremely crude and simple notions of 
primitive people. But so long as we profess to respect and give 
effect to the latter, I confess for my own part that it is beyond 
my power to reconcile them by any process of completely logical 
reasoning with all that has preceded and is implied in the former. 
Yet even so it is not difficult I think to distinguish cases such as 
those 1 have referred to from the present case. For, if a man 
gives his house to A for his life and on his death to B for his life 
and on his death to C, it is at least possible for the donor ns 
bctwcen'.himself and A the first term in the series of estates 
to comply with all requirements of the Mahomedan law. 
He may announce his gift, A may accept it and the donor 
may then put A in actual possession of the property. I may, 
however, observe that the illustration I have given is very 
different from cases of Omra and Sukna mentioned in the texts 
upon which the judgment in Sanoo Hegum is founded. What the 
old law -givers had then in contemplation was nothing more than 
the donor divesting himself of his property in favour of the 
donee for the time, on the expiration of which the property 
would automatically revert to the donor, And this principle is 
not, I think, affected by extending tho gift in general terms to 
tbe descendants of the first donee. Tho donee and his descend- 
ants are then regarded ns the single object of tho benefaction, 
tbe only difference being that in tho natural course of events 
the addition of descendants would protract the duration of the 
first gift and postpone its reveroion to the donor. Coming back 
to our present case it will be seen at once that it differs in one 
very material point. For, the first donee is tho donor himself; 
and it is, therefore, impossible, as in the first case I put, for him 
to comply in any way with those conditions which tho Maho- 
medan law makes indispenpablc to a valid gift. And that being 
so, it could only be by a fictional process identifying him in some 
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vray with the remoter object of tho bounty that the gift could 
ever bo valid at all. This diOlculty has pressed very heavily on 
tho learned and eminent counsel who argued the plaintiff’s case 
with so much ability. It has been contended that inasmuch 
ns this gift took tho form of a trust, tho donees technically at 
any rate were the trustees, including the settlor himself who was 
tho managing trustee. Therefore, it is said, tho only way in 
which actual seisin could be given was the way which the settlor 
took, that is to say, by opening a fresh account of the rents and 
profits of the property in the name of the trust instead of in his 
own private name. Now, while that might serve in certain cases 
to surmount the initial difficulty I have been considering, it does 
not appear to me to touch what is the substantial and real diffi- 
culty falling partly under both the defendants^ answers on this 
head. I moan of course that whatever the artificial legal con- 
struction of the settlor's position might be, in fact he had retained 
possession as ho indeed intended to retain it in his own 
hands and for his own use as long as he Jived, Further, if wo 
nro to borrow a technicality from Iho English law of trust to 
fortify this argument and that tho trustees wero tho donees 
within the meaning of Mahomedan law and that one of them 
having assumed possession and management of tho property, 
the gift was complete, then I do not see how wc can escape 
from the further consequence that the donees themselves restored 
the gift to tho original donor. If tho plaintiffs seek to 
surmount that objection by invoking another rule of Mahomedan 
law, that where a person gives to one to whom he stands in loco 
parentis, his possession becomes in law the possession of tho 
donee and the gift therefore irrevocable, tho answer is again 
plain and conclusive. That special rule of law is only 
applicable in cases where the donor standing in loco parentis to 
the donee purports to give to the latter in prasenti but himself 
retains tho actual physical possession. I insist upon the words 
in prasenti because that appears to be the very foundation of tho 
rule. Here, it was not the intention of the donor to give this 
property immediately either to bis wife, his daughter, or to his 
grandson, and it could only be where that intention synchronised 
with the donor retaining possession of the property given, that 
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that possession converted by the intcnlion would be regarded in 
law as constructively Ibc possession of the donee. Tlicre is not, I 
believe, a single instance of that rule being applied where a father 
says, “ I give my propcrt3' to myself for my life and on my death 
to my son/' for in such circumstances there can bo no intention 
in the donor to part with the property during bis lifc*timc. 
The most that he can be said to surrender in puch eases is the 
power of alicnaling the propertj', and that is not a thing of 
which possession can be given in any sense compatible with the 
principles of the Mabomedan law of gift. Put these answers 
appear to me to bo absolutely conclusive against the phuntitfs 
even on the assumption that the deed of 1002 was not a wakf 
but a deed of gift. 

It was next contended that under sections 5 and C of tlio 
Indian Trusts Act, this was n good trust. With the utmost 
deference to the eminent and learned Judge who decided the 
case of Ilocsal/ioi v. I do gravely doubt whether 

private trusts were known to Mahomedan law. I doubt whether; 
in any of the standard works upon that subject, private trusts 
will be found in anj' indos. They arc mentioned in Mulla's 
recent work but solely on the authority of Moosnl^ai \\ J’fleocJ- 
b/iai. The point is perhaps of no great importance, for looked 
at from the standpoint of the Mahomedan law^giver, a private 
trust would bo no more than a private gift inter vtvps through 
the medium of the third party and therefore subject to all the 
conditions of a valid gift. But it has been argued in this case 
that inasmuch as tho trust in the English sense docs not 
conflict with any part of the Mahomedan law, if this is a good 
trust, its effect would be the same as a good gift and therefore 
the quality of irrevocability would attach to it. I am altofrether 
unable to accede to this contention to which Jfr. Lowndes 
committed himself, Tmust say, with some diffidence. It amounts, 
when analysed, to this: that while this may not be a good gift 
according to the Mahomedan law of gift, it is a good trust acconl- 
iug to the English law of trust. There can be no question, 
however, that if we aro to regard it strictly from that point of 
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view, it would like all other trusts bo revocable. Bub then it 
is argued that this cannot be so because although merely valid 
ns nn English trust it has been made by Mahomedans and therefore 
takes on the whole the character of a Mahomedan gift, the 
beneficiary being within the prohibited degrees. One feature of 
that character is irrevocability, that is to say, that while it might 
be a bad gift in the eye of Mahomedan law because it was 
qualified, because it was i» ftxluro, because possession was not 
given, yet it is a good trust. A good trust is revocable : a good 
gift to donees of a class is, amongst Mahomedans, irrevocable. 
This good trust would be a had gift amongst Mahomedans but 
being a good trust and made by Mahomedans and the Mahomedan 
law having nothing to say upon such a subject, it must take 
effect as though it were a good and not a bad gift and so become 
irrevocable. That argument, however ingenious, appears to me 
to be thoroughly unsound. If it is only a trust because it fulfils 
the requirements of sections 5 and 6 of tlio Indian Trusts Act, 
then it is revocable and has been revoked. If it is anything more 
than that and seeking to enforce it upon that footing would 
bring it into conflict with any rule of the Mahomedan law 
which is the case here, then sections 5 and 6 of the Trusts Act 
have no application. 

The fifth answer is that on the very face of it the deed of 
1902 is a voluntary settlement iu English common form. I have 
no doubt that it is, I have no doubt that it is somolhing of 
which the early JIahomedan law-givcrs bod not the faintest 
conception ; therefore to provide for the legal operation and 
effect of which they could not possibly lhavo made any provi* 
sion. *If it is no more than that, then it would of course in 
England bo revocable since it contains the usual revocation 
clause. The Indian law appears to go further and under section 
126 of the Transfer of Property Act it is noteworthy that all 
voluntary settlements containing a revocation clause appear to 
bo jiTO tanto absolutely void. 

Lastly, whatever this may bo in form, for all practical purposes 
it really is a testamentary disposition of a part of the settlor's 
estate. No doubt modern ingenuity will seek way.s of this kind 
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of evading the rigid restrictions of the old law. But Courts will, 
I think, bo ^ya^y against allowing Mnhomedans under the guise 
of deeds of gifts to will ftAvay tlieir property contrary to tho 
provisions of their law. When a man sa3's, “I give tho whole 
of my property to myself for my lifc4imc and on my death to 
my friend Z/* were the Courts to validate such an intention 
whether wrapped up in the form of a trust or not, it would bo 
lending themselves to defeat tho Jrahomedan law of wills. 
Apart from that consideration ft will is of course revocable and 
therefore if, upon a true construction of the deed of 1902, it 
should appear to be in substance, whatever it may be in form, 
ft testamentary disposition of property’, it could, in tho first place, 
take cficct upon no more than one-third of the testator’s estate, 
and in the next place, it would be open to him to revoke it at 
anj* time before lus death. 

These, I think, arc reasons enough for my conclusion that the 
plaintifia^ suit fails and must bo dismissed with all costs. 

StiU cliamitseJ. 

Attorneys for plaintiffs: — Alcssrs. Tayue tS* Co, 

Attorneys for defendants 3, 2, 8, 6 and 7 Messrs. Malulhai^ 
Jamietram and Uadan, 

Attorneys for defendant 4 Messrs. Smeiham, Byrne Co, 
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Before Mff Juttice ChandavarhiT and Mr. Justice Batchelor, 

In the mattes or THE LAND ACQUISITION ACT I OF 189-1. 

THE GOVEBNMENT OF BOMBAY, AppELrASTs, v. ESUFALT 
SALEBIIAI, Eespotoent.* 

Zand Jcquiiitioii Act (I of iB^J—*‘Zand*’~-Aequ{sitionqfoutstandin (7 
intiresif where Government otcnsfee-aimj)le. 

Bes Ciiakdatabkab, J. To acquire a bnd [Sc. mider the Land 
Acquisition Act] is not necessarily the same thing as to pmehaae the right of 
fee-siruplo to it, but means the purchase of such interests as clog the light of 
Government to use it for any porpose they hie. 

• Bcfercnce No. 2 of 1900. 

Appeal No. 31 of 1908. 
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• The dofioition given to the word Und ” in Bcetioo 3 (a) of the Act is not 

csLausUro The use of the inclusive verb “ includes ” shows that 

the legisUture intcndctl to lump together in one ainglo expression— r/r. 
“ land”— seven'll things or particulara, such as the soil, the hnildiugs on it, 
anj cljnrgos on it, .uiid other interests in it, *11 of which have a separate 
ciistence and are capable of being dealt with either in a mass or separately as 
the exigencies of each case arising under the Act may reipiiro. 

JP^S Batchelor, J. :—Govcmment are not deharred from acdiiiniig and 
jiaying for the only outstanding interesf* merely because the Act, which 
primarily contcmplatqs all interests as held outside Government, diitets that 
the entire compomation, based upon the market s.'iloe of the whole land, miifct 
be distributed among the elaiiuanti. In snch circuinstanccs there is no in« 
sapetnhla ohjectiou to adaptirg the procedure to the cato on the footing that 
the ontstanding iirtci'csts which arc the only things to be .icquire«l, are the 
only things to bo paid for. 
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Appeai. from n reference to the High Court under section 18 
of tho Land Ac^iuisitiou Act (I of 1804). In Noveraber 3902 
Government notified their intention of acquiring, for a 
public purpose, a certain plot of land, with buildings 
ou it, situate at Parol Road, and, after tlic usual notices 
had been issued and other formalities duly observed, the 
Collector entered upon an inquiry in December 1002. The 
only claimant appearing at this inquiry was Esufali Salcbhal 
who was in possesuon of tho land in liis capacity as 
eseculor of one Salebhai Ilcptoola. On Hth May 3901, Gov- 
ernment gave notice to the claimant to quit, and ou 29tli June 
the Government Solicitor s,et up the claim that tho land belonged 
to Government, and that Salebhai was only a tenant by hufier- 
ance and had therefore no right to compensation c.xcept for 
the buildings. Tho inquiry proceeded, however, and tlm 
Collector on the evidence decided in favour of Government, 
and, after arriving at a valuation of the whole plot, 
awarded to the claimant compensation for the buildings 
alone. The claimant declined to accept the award and the 
Collector accordingly referred the matter to tho High Court. 

ilacleod, J., on the reference made a slight alteration in 
the figures of the amount and awarded the whole sum to the 
claimant, on the ground that in the first place the Collector had 
no jurisdiction to decide the question of title 'as between Gov- 
B 
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ornment and tho claiinaDt, and, secondly, Government, after 
having once proceeded to acquisition under the Act, could not 
in such proceedings set up tho claim of ownership. Fioin this 
decision Government appealed. 

Holer/tofij with him Sirattpmn, Advocate-General, for tho 
appellant.^ 

Tho Judge in the Court below* held that he had no 
jurisdiction to come to any finding on the first si^ 
issues, ris., as to title to the land as between Gov- 
ernment and the claimant. Ami yet bo awarded the total 
compensation to the claimant, whose title to it had been 
disallowed by the Collector. Jf the Collector had no juris- 
diction, then tlio Judge had no jurisdiction to hear the 
reference. Put the Collector had jurisdiction. It is his duty 
to ascertain the interest of the claimants, and in doing eo 
lie must necessarily decide the interest of Government. 
Tho two Allahabad c.isc’, hnihd Mi Khan v, T/tc Colleelor 
of VaTalhala(V'^'^ and The Croxen Jirewery, ^nmorie, v. The 
Colkcior of Dchra must bo distinguished ; tlicy wore 

both decided under tho old Act (X of 1S70). Tho power 
of tho Government to levy asse.csmcnt on land under Cit}* of 
Bombay Land Revenue Act (Bom. Act II of 1S76) sliows 
tliey have interest in land. 

JardUic, ^Yith Setahad, for the respondent ;--Thc rent due 
to Governmeot on this land is a demand on it, and not 
an interest in it. But in any event the Act docs not 
contemplate Goverament taking up land in which it is 
interested. Having put tho Act into force, Government 
is estopped from making any claim to any interest. What 
is acquired is the land and all the interests therein : Jlomlaif 
hnp-ovemenl Tnitt v. Tho Act thus cannot 

contemplate Government taking up its own interests, however 
small. Government could sell its interest to the acquiring- 
bod}’. In section 3 (J) the definition of “person interested*' 
excludes Government, because Government is not interested in 
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(3) (1009) sa Bom. 483. 



BOMBAV StiRtES. 


62 


VOU XXXIV.] 

the compensation. Section 21} contemplates tlmt the compen. 
sation shall be the ^vholc market value of nil the interests in the 
land. See also Collector of Jielganm v, Bhimrao^'^, which is 
supported by Jalbhofi Section 11 (ii) niul (iii) clearly 

exclude Government, and nim at compensating the persons 
dispossessed. The Crown is not affected iu any way by a slalulo 
unless there is express provision to that effect in the statute 
Seereiarg of State for hiixa v. MatUuTa1}haV''^\ If Government 
has any claim here, it can file a suit, 

Holerlton in reply : — 

IVith regard to the point of estoppel, there was no suggestion 
of this iu any of the issues. But Government is not here 
acquiring its own interest, it is acquiring land in winch 
it is interested. It is suggested Government might sell 
its interest to the acquiring body; but suppose Govern* 
incnt is acquiring for itself. Section 31 (til) docs not force 
the Collector to apportion to any person more tlmn com- 
pensation for his parcicular interest. There is no need for 
the Crown to be expressly iiiontioncd. See Bell v. ^fwneijiol 
Commiationert for CUg of Uadraa^^'*, 

CilAND.U'AliKAi:, J, In ray opinion, Maclcod, J., from whose 
decree passed upon a reference from the Collector of Bombay, 
under the Land Acquisition Act, this U an appeal, has taken 
too narrow a view of the Act, not supported either by the 
language and object of its provisions or the law relating to 
the tights of the Grown. 

The question for decision arises under the following circum- 
stances, shortly stated. 

The land in dispute having been, iu the opinion of Govern- 
ment, required for a public purpose, a declaration to that effect 
was published by them, and the Collector of Bombay adopted 
the preliminary steps and observed tho formalities, required 
by the Act, for the compulsory acquisition of the property. 
The land had buildings on it. The respondent, who claimed both 
tho land and buildings as owner, having declined the amount 

(»} (1SS9) 14 Boa. 213. 

W (1902) 23 Mid. 457 at p. 4?5. 
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of compensation oircrcd liy Government on the frround of 
inadequacy, the Collector commenced an inquiry* into the 
value of the property for t!>e purpose of determining the 
amount of compensation paj’Able under the Act. In the course 
of the inquir}* the Government Solicitor, wlio represented 
Government before the Collector, put fonvnrd their claim to 
the land os owners and averred that, as the respondent had 
held it ns a tenant bj' mere sutrerance, ho was entitled to com- 
pensation in respect of the value of the buildings only. The 
Collector took evidence and, arriving at the conclusion that 
Government were owners of the land, he inado an award of 
Its. 41,C9u-2«3 ns the amount of compensation payable to the 
lespondcnt for the buildings. Tlic respondent having refused 
to accept tho award and asked for n reference to this Court, 
the Collector referred the matter accordingly. 


Maclcod, J., before whom tho case came to be heard, has 
held that tho Collector had no jurisdiction to go into and dc- 
tcimine tho question of title for the purposes of tho inquii^’ 
before him ; that tlie Act docs not apply to land of which 
Government arc, or claim to be, owners ; and that, whore they 
have begun by setting the machinery of the Act in motion for 
the compulsory acquisition of any land from a private indivi- 
dual as owner of it, they cannot plead in these proceedings 
thcirl own right as owner and cloim compensation in 
respect of it as against him. Upon this view, without going 
into the question of title to the land raised 'before him, the 
learned Judge has directed the whole amount of compensation, 
both for the land and the buildings, oggregating two lakhs of 
rupees and odd, to be paid to the respondent, who was claim- 
ant before the Collector. 


The result of this decree is that the respondent is held not 
entitled to determination of his right to the land, although 
sections 80 and 81 of the Act distinctly contemplate that such 
right must bo determined by the Court before the claimant can 
receive compensation. Further, if the construction which 
the learned. Judge has, put upon the .language of the Act is 
correct, land of which the Crown is owner, but which is in tlio 
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owner of all State lands and property, and tlicso are vested in 
tlic Government of Inrlla in trust for the government of the 
country (21 & 22 Vic., c, 105, s. 37). And the Government, under 
that power, can use the Crown lands for any purpose. But the 
Crown rcninins owner unless the ownership has been transferred 
to a subject by way of fee-simple. This dliferenee must be 
borne in mind in intci*prcting the provisions of the Land Acqui- 
sition Act. 

It is quite true that there can be no such thing as the com- 
pulsory acquisition of land, owned by and in the occupation 
and control of the Crown. The Land Acquisition Act cannot 
apply to such lands, because all Crown lands being vested in 
the Government, they ate competent and free to devote any 
of those lands to a public purpose. It is a contradiction in 
terms to say that the Go\*ernmcnt arc compulsorily acquiring 
that which they have already acquired otherwise, both as to 
title and possession. 

But suppose a land owned by the Crown and vested in the 
Government has been purled with in such a way as to create 
in favour of a subject of the Crown a limited right to hold and 
use it for specific purposes while reserving to the Crown tho 
ownership of the land, i. c., the freehold interests in it, not 
merely tho Crown’s tight to land revenue. As an instance 
of this kind of land ownership reference may be made to the 
decision of Westropp, 0. J., in The Jitstices of the Peace for 
the City of Somboy v. The G. /, P, Pailway Gompany^^K In 
such a ease, tho land with its freehold interests is not free so 
ns to enable tho Government to use it for a imblic purpose, 
unless they buy out the person w’ho has the right to hold and 
use it. And if they buy, the purchase extends only to that 
person's right to hold and use, in fact, to his partial interest 
in the land, not to the ownership, because the latter 
is already in the Crown. Kevcrthcless, when the sale has taken 
place, the Crown acquires •" tho land in tho sense that it is 
free to use it for any purpose it likes. To acquire a land is not 
necessarily the same thing as to purchase the right of fee-simple 
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to it, but means tlio purchase of such interests as clo^ tho 
right of Government to use it for any purpose they like. 

The Land Acquisition Act substitutes a compulsory for a con* 
tractual acquisition of land, where it is required for a public 
purpose. Tho object is to get at the land for a public purpose : 
and the word land has a definition expressly given to it in tho 
Acb which is not exhaustive, because the Act says; '' The ex- 
pression* land* includes benefits to arise out of the land, and things 
attached to the earth, or permanently fastened to anything 
attached to tho earth.*’ The use of the inclusive verb 
"includes*’ shows that tho legislature intended to lump to- 
gether in one single cxprcssion~viz. " land *’ — several things 
or particulars, such as the soil, the buildings on it, any charges 
on it, and other interests in it, all which have a separate exist- 
ence and are capable of being dealt with citber in a mass or 
separately as the exigencies of each ease arising under the Act 
may require. 

Thus, in an ordinary ease, where a land in the sense of fee- 
simple is owned by one person, and the buildings on it are 
owned by another, the Collector has to enquire into the market 
value of the land as land having buildings on it, and in so doing 
ho fixes tho value of each separately and apportions tho 
compensation accordingly : Dvnia Lai Seal v. Q<>pi Kath 
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But it is said that the Act cannot have; been intended by (lie 
legislature to apply where tho Crown represented by tho 
Government claims to be interested in the land as owner. In 
support of this view, Mncleod, J , relies principally on sections 
11 15 and 23 of the Act, and he concludes that there is no 
" provision for the acquisition of anything less than permanent 
interests in the land, .and land in the Act must mean land irre- 
spective of any interests wliich have been created in it.” 

This conclusion is opposed to the wide meaning attached lo 
the term land ’* by the definition given in section 3 of the Act. 
It }s true that in sections 11, 15 and 23. the word "land appears 
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at first sight as if it were used in tlie ordioary scnso^ hut even on 
that narrow construction due and full cfl^ct can ho given (o the 
InDgiitigo of those sections consistently with the right of the 
Crown to intervene and claim its interest ns owner of a land 
neguired for a public purpose as against n claimant. 

Jtaclcod, J.’s view, ns I understand it^ is that because 
section 11 requires the Collector to determine the value of the 
land/’ to state iu his award its area and "the amount 
of coJiipensation w)»ich should bo allowed for the land, " 
and hcoauso under sections 35 and 23 the Collector and 
the Court arc bound to determine the atnoiint of compen- 
sation with reference to '‘Die market value of the land/^ 
tlic plain intention of the legislature appears to ho that 
what they had in view ns the subject-matter of compulsory 
acqubitiou and compensation was ''lancl'^ ns distinguished 
from nuy interest in it less than permanent. The fact that 
provision is made in the Act for tho determination of the 
.amount of compensation with reference to “ land** while tho 
Act 1*8 silent as to tho acquisition of any interests less than 
permanent in it, has led the learned Judge to that conclusion. 
And in supporting his decree, tho respondent's counsel has 
argued before us that in the caso of a laud of which the Crown 
is owner, tho sections above mentioned can have no meaning 
and application. Of what use is it, asks the counsel, to deter- 
mine the area of, and fix the compensation for such land, when 
the Crown, being its owner, has to pay nothing nud receive 
nothing? 


This argument would bo unanswerable if it were clear that 
the determination of the area ond of tho amount of compensation 
was absolutely useless and irrelevant in tho case of a land owned 
by tho Crown, that, in fact, no necessity could conceivably exist 
or ari-c in tho case of .such lands. The necessity for such 
determination must, indeed, exist invariably wheio the land 
compulsorily acquired was owned by a subject of the Crown. 
Cases of that kind arising under the Act must, in the very 
nature of things, be morO'irequent than cases of lands owned by 
the Crown, Even if we assume that , tho legislature had those 
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more frequent eases in view in enacting tho provisions of the Act 
now under discussion, it cannot bo maintained that those 
provisions arc altogetlier valueless and inapplicable to tho rarer 
cases of lands owned by the Crown. Even ns to these, it may 
be sometimes necessary to determine the area and the amount oE 
compensation payable for the land, as distinguished from 
subordinate intcrcaCs, as a matter of account, because tho 
acquisition may bo for a company or other body, from whose 
pockets tho money is ultimately to come. Due and full effect is 
given to the sections if we have regard to these considerations. 
They are intended for most of the cases arising under tho Act, 
and because in some cases tlicj' are superfluous, it does not 
follow that the latter were meant to bo excluded from tho 
operation of the Act. 

• According to Macleod, J., in the Act must mean land 
irrespective of any interests which have been created in it*', 
such as the interest of a tenant from year lo year or oE a tenant 
holding for a period over a year. He says : "Take tho case of 
a lease for ninety-nine years, fifty years of winch have still to 
run when Government wish lo acquire tho land. How is tho 
Collector to arrive at the value of the lessee's inlci'cst in the 
remainder of the term?” No doubt in the cose of a fee-simple, 
tho so-called tenant is and must be treated as tho owner 
interested in tho land entitled to compcnsalion for it. So far I 
agree with Jfacleod, J. See The Collector of Poona v. Kaehtnath^K 
But I cannot agree when he says that "in tho case of londs 
let out for n period over a year, it is difficult to see how the 
Government can take action under tho Land Acquisition Act if 
it desires to put an end to the term, unless tho words *the 
compensation payable for the land’ in section 11 can bo paraphras- 
ed into compensation for those interests in the land which arc not 
vested in Government.” Now, as a mailer of law, these words have 
been in eflect so paraphrased in cases to which private individuals 
not Govei-nment, were parties and which have been decided 
under the Act. In Tie Collcehr of Poona \\ Kathxttam\ihcvi: 
was a claim for compensation made by certain tenants who held 
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under nn unexpircd Iciiso of nino 3 'C‘iTa of tho land for "ardcnin^ 
purposes nt tlie time of compulsory' nequisition by the Collector. 
And it was held by this Court that as persons interested in the 
land under section 3, they arc entitled to share in the total 
compensation awarded for the fee. simple of the property.*’ 
In Fink v. The Secrehrtj of State for JneVta^'^'^ it was held 
that the tcvin market value of land, ns used in the Act, 
includes not only freehold interests, but also the iiitercsts of 
tenants, etc. In Fiarain Chandra v. The Secretary of Slate 
fur India ■!» Conncil^^\ it was decided that a yearly tenant 
is entitled to share in the compensation under the Act as 
well ns a tenant for periods over a year. Maclcod J., appears to 
have heon pressed by the difljculty of ascertaining the value of 
the iutcrcat of a lessee holding for a fixed period in the 
unc.xpirod term of his lease. No guidance is given, indeed, in 
the Act for the valuation of such interests. The reason appears 
to bo that the legislature, having given a general direction that 
the amount of compensation j'ayablc for a land shall bo 
determined according to its market value, left the decision as to 
the interests subordinate to the right of ownership or fee.siinplo 
to ro-jt upon principles which the Collector or the Court may see 
fit to apply in each case on grounds of law and equity’. 
Interests tii or benefits arising out of land arc various, and it 
would have been practically impossible to mention them 
exhaustively and provide for each of them in the Act. 

The whole question is the intention of the legislature. Did it 
intend by this Act to exclude from its operation lands let out by 
Government, without a transfer of the fee-simple? Where that 
intention is not expressed in explicit terms, it has to be gathered 
not merely from the langunge of some sections but bv a 
consideration and comparison of all the sections in the Act bcarin" 
on the question for determination, and also fi'om the purvioiv 
and policy of the Act. Sections 11, 15 and 23 of the Act, on ' 
which Maclcod,, J., has rested his reasoning, must be read with 
.sections 30 and 31. 'l*hese distinctly contemplate that the 
amount of compensation determined under those sections mii®t bo 
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paid to the person “ entitled” to it, or where there arc sevcr.il lOOO. 

per-ons ciniininj, it must be apportioned among them according 

to their respective rights. Tliat is the paramount intention o£ rS’Llm 

the Act with retcrcnce to the payment. In that respect it follows Aceo-Bmos 

the Lands Clauses Act in England, as to ivhicli it has l)een held 

that *■ it is the person who is entitled to the land who ouglit to OorsImtiM 

Iiave the money.” Per Gorton, L.J., inlit re Manor of Loaestoft<iK or Bojimv 

f. 

But it is urffcd that in any cise the Land Acnuisition Act 

oAXrKBTtAXi 

cannot apply to the Crown, because the Crown is not mentioned 
in it. In The Stcrelnry of Stale for Indix v. Math^rahhai'^'^, 
there is a dictum of this Court that tho rule of construction of 
English law, according to which the Crown is not affected by a 
statute, unless there are words in it to that effect, applies to 
India. That dictum was on the authority of tlio decision in 
Ganpai Putaya v. The Coll'clor of Kanara^^^, Tho hcad'Hoto 
to tho report, of The Secretary of Slate for India v. Mathnrahhait^ 
is misleading where it says that, according to the judgment in 
that case, '‘the rule of construction, according to which tho 
Crown is not affected by a statute unless specially named in it, 
applies to India.*’ The words ‘’specially named” aro tho 
reporter’s, not of the Court. Tho rule of English law is that a 
statute docs not bind the Crown, unless it is named in it 
expressly or by necessary implicatioiu See the Judgment of 
Will3,,J., in Cooper v. 

In cases arising under the Lands Clauses Act in Englaiid, it has 
been held that the interests of the Crown are not affected by 
anything in the Act : In re Manor of Lctcettofl^^\ but tho ground 
of that, as explained by Baggallay, L. J., in that case, is that 
“ you cannot by any process under the Lands Clauses 
Consolidation Act bring tho Crown into Court ns a litigant to 
contest nuy claim heforo the Court.” But the Crown may waive 
its prerogative in that respect and interveno where its rights and 
revenue arc affected and take the benefit of any particular Act, 
though it be not named therein. That is so*' by the common 

(l) aSSD) 24 Ch. D. 253, 257. W X I'^a. 7 at ^ P. 

(J) (l?S0) 14 Bom. 213. W IXM] 5 E. B. 1C4 at iw IfS, 
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livw at Uic realm, an3 from time imnu 
rights of the Crown cannot bo restricted ■ 
without express words,” where its ro 
Attorney-General v. ComlalU^^K And tin 
intervene and have a trial at bar wl 
immcdiatclj interested in tho litigati 
Roya! prerogative, [Per Wiles, J., clt 
Dixon V. Farrer^^KI No doubt, thougl 
compensation, determined in the prese 
paid to the respondent, the Crown is 
payment and is entitled to claim it froi 
But, nevertheless, the Court has a d« 
express provisions of the Act before it d' 
to determine whether tho person ola 
compensation, whether for the land o 
other interests in it, has the right to i 
which he asserts, 'Under these circum 
law, not to say justice, to say to the Gi 
claimant if yon think you arc entitled tc 

I have so far dealt with tho case on tl 
is claimed on behalf of the Crown is tin 
fee^simplc of, the land and not m 
assesameafe, which exists in the case of 
subjects as proprietor, liable to pay j 
Beramji v. jRoyersW, the opinion was 
though not all, of the lands in Bombay 
and were estates in which the posse; 
interest. In the case of such lands, tl 
would be in the occupier, not in the 
would be entitled to the amount of 
interested in the land. W^hether tl 
called ttssessineut or pension tax, or quH 
in leality a tax or rent, is a difficult p 
rise to serious controversy among 
economists. Macleod, J., thinks the d 
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tax. I will not venluro to discuss that questiou, hecausc’it is 
not necessary for the purposes of this case. By the pleadings in 
the Court below, the title asserted on behalf of the Crown is 
that of owner of the land, who let in the respondent as a tenant 
for specific purposes, meaning that the latter had no fee-simple 
of the property. The question before the Court, therefore, is 
whether at the date of acquisition by the Collector the respondent 
had an}’ right to the land apart from the buildings, entitling 
him to receive the amount of compensation which remains after 
deducting the amount payable for the buildings as a person 
interested in the land.^’ 

On these grounds, the decree appealed from must be reversed. 
As that decree was passed by the learned Judge on the ground 
of want of jurisdiction to decide the question of title, the 
disposal of the case by him must be regarded as one on a 
preliminary point and the case must be remanded for a decision 
on the question whether the claimant (respondent) had any 
interest in the land, as distinguished from l)is interest in it 
in virtue of the buildings, which entitles him to compensation. 

If it be found that ho had such interest, the Court below 
should determine the amount payable to him in respect of it 
and pass a decree accordingly. If, on the other hand, the 
Court holds that the respondeat has no such interest in the 
laud, ho should have a decree for compensation in respect of the 
buildings only, since there is no dispute as to 1)15 right to it. 

Before parting with the appeal, I ought to point out that, 
though the title of the Crown has been asserted in this case, 
the Crown is formally not on the record. It is represented by 
the Government of Bombay; but, according to law, in all 
litigation to which the Crown is a proper parly, it is the 
Secretary of State for India who alone can represent it. 

That is how it strikes me at present, and I say so because 
the point was not raised cither before us or in the lower 
Court. If there is any legal defect on tho ground I Tnenliou, 
it can be easily remedied by the Court bringing on the rccon! 
the Secretary of State so as to make the decision final and 
binding in law as between the Government and the claimant. 
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See Kiskait Chmd v. Ja^attnatA All co'its includiog 
those of this appeal shall bo dealt with by the learned Judge 
in his discretion. 

BATCHBLon, J. This is nn appeal by tlio Government of 
Bombay from a decision of 3fr. Justice Hncleorl in a reference 
from the Collector* of Bombay urnlor section IS of the Laud 
Acquisition Act, 180A Tho material facts ore these. The 
land in question mca^iurcs 13,141 square yards and in Kovem- 
ber 1902 was notified for nequisition by Government in order 
to the oxtonsion of tho chemical laboratory in tbo vicinity of 
the Sir J. J. Hospital. Certain buHdings of considerable value 
stood upon tho land. Tho usual inquiry prescribed by tho 
Act was begun and continued by tho Collector, epifarcntJy 
on [the footing that Ibo title to tho land as well as to the 
buildings was in the claimant-respondent, Esnfull Sidcbhni ; but 
on 29th June lOOt in tho course of tho inquiry, tho Govern- 
ment Solicitor, appearing in what ho described as "a new 
attitude/* set up tho contcotiou that the land was entirely 
tho property of Govemment and was hold by tho rospoad* 
cut on sufferance only. The Collector proceeded with 
his inquiry* and dealt with this disputed question of title. In 
tho end ho found, for reasons stated, tljst the respondent *'is 
thus only a tenant of Government on suflerance, and, Govern- 
ment having’.through their Solicitor given him notice to quit 
or deliver up possession of tho land under acquisition. 
(Ex. No. 14), which notice has already expired, is entitled to^ 
compensation for buildings only, which I accordingly grant/' 
The Collector found that the amount of componsatioa due iu 
respect of the buildings was Rs. 41,693-2-2, which sum he 
awarded to tho respondent. The compensation duo in respect 
of tho land was estimated by the Collector at a lifetlo over 
Rs. 2 lakhs, but, of course, no part of this sum was awai’ded to 
the respondent, as the land was, in tho Collector's view, the 
property of Governinont. The respondent, being dissatisfied 
with this decision, claimed a reference to the High Court on 
tbo grounds (3) that the amount of compensation awarded for 
land and buildings was inadequate, and (2) that Government 

OJ {1002) 25 All. 133. 
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were not entitled to the full value of the land. The reference 
was heard by Macleod, J., wiio altered the Collectors figure 
for the compensation duo for both land and buildings from 
Bs. 2,3fi,‘l38 to Rs, 2,35,264-7-1 plut 15 per cent, for compulsory 
acquisition and awarded this entire sum to the respondent. 
This the learned Judge did though ho held that neither 
he not the Collector had jurisdiction to determine the 
question of title between Government and the respondent. 
The result, therefore, is that the respondent gets the large 
sum of Its. 2 lakhs on a claim which the learned Judge 
declined to adjudicate upon and which the Collector decided 
in favour of Government ; in other words, Mr. Justice Macleod 
was of opinion that, even if Government were the owners of this 
land, the large compensation duo for its acquisition must none 
the less ho handed over to the respondent. This result may, 

I think, bo safely described as startling on the face of it; and 
it seems clear from the judgment that the learned Judge 
accepted it only because he conceived himself to have no 
means of avoiding it upon the language of the Act. That 
is the sole ground upon which the decision Js sought to 
bo justified in appeal, and it is manifest that upon no lower 
ground can it be supported. Mr, Jardiiie’s argument wa.s that 
if, owing to faulty draftsmanship or other defect of the Act, 
its plain effect is as the Court below held, then his client is 
entitled to take advantage of this circumstance. That, no 
doubt, is so; but the cunclusion is one which tho Court 
will be astute to avoid, if that can be done with duo regard 
to the words of tho statute. For we must not lightly attribute 
to tho legislature the intention of working injustice hy taking 
away A.*s property and giving it to B.j in this e.aso taking 
away what, on the argument, is Govcrnmentls property and 
f»iving it or its value to the respondent. The object of the 
Land Acquisition Act is to empower Government compulsorily 
to acquire land on payment of duo compensation to the per- 
sons dispo'sessed, and compensation, as I understand it here, 
means indemnity for monetary loss suffered. It would be 
strange, indeed, if the result of such an Act were that a person 
from "whom cortoin buildings were acquired was entitled not 
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only to receive compensation for his buildings acquired but 
to pnfc into Ins poekot ft x’cry largo sum of money in respect 
of land xvliich tt hypothesi belonged to somebody else; that 
is, in substance, to take away one man's property and give it 
to another, and the name for a process of that sort is certainly 
not compensation. If, then,, that is the apparent ofiect of the 
statute, xvo must proceed to consider wliether it is its real 
effect, and in so considering we must apply the recognised 
rules of construction adapted to such a case. Those iniles are 
stated b}' Maxwell in the following words : — Where the 
language of a statute," says that learned author, ''in its 
ordinary meaning and grammatical construction leads to a 
manifest contradiction of the apparent purpose of the enact- 
ment, or to some inconvenience or absurditj', hardship, or 
injustice, prcsumalily not intended, a construction may be 
put upon it which modifies the meaning of the words and 
even the structure of the sentence." This passage, for wliich 
ample authorities arc cited in the text, is adduced merely to 
illustrate the lengths to which the Court is entitled to go in such 
cases ; hero, I think , it is not necessary for us to go nearly so far. 
For upon what grounds arc we asked to take this severely 
technical x-iew of the provisions of the Act ? Stated brieflj’, the 
argument is that, under the Act, Government cannot acquire 
what is already their own properly ; tliat the land hero being 
Government’s, Gorernnient are not * persons interested ’’ within 
the meaning of section 3 (d) ; that when once the compensation due 
for the whole property, land and buildings, has been ascertained, 
that whole sum must he awarded to the claimant, or, if there are 
several claimants, mu«:t be apportioned among the claimants ; 
and that, since Govemraent were not ‘^persons interested " or 
claimants, the only claimant before the Court was this respondent, 
xvlio consequently was entitled to receive the whole compensation, 
even though Government were in fact the owners of the land. 
That was the xdew which found favour with Macleod, J., and 
which, on that ground alone, is entitled to great respect for, 
in the decision of .references under this particular Act and in 
the administration of the Act generally, that learned Judge has 
special knowledge and experience to which I can make no claim. 
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I have, Iioa-crer, intlic.atcd why, in my view, the conclusion to 
which he folk himself compelled to coino eniiiiot ho nccepted is the 
unless it bo iiiiper.atively required by the Act; and to those 
reasons ma}' be added this consideration that, if the lower AceristTies 

Court’s rcadin" of the Act is right, then Government could — i 
never acquire any parcel of land in which they themselves had ooteesuest 
any interest, -great or small, for that interest would go for or Uouavv 
nothing. Mr. Jardine admits that this would bo a necessary tt:,r>vrr 
consequence, and suggests that, in order to remove the difliculty, r-r'-Kuavr. 
Government would have first to sell their own interest so as to ' 
render the land a fit object for the operation of the Act, It 
appears to me that this comes very near to being a ri'ihicUo rd 
alsmlum of the case for the respondent, for it is surely un- 
reasonable to hold that it Government aio raimh'd to acquire a 
parcel of land in which they already hold.say. nine-tenths of tha 
entire interest, they must begin by selling the niiie-liiiillis in oiili'V 
to acquire the entirety, and that though the cntiii-ty is ari|\\m-il 
by nothing more or less than a forced sale to Uii\ lumuml 
under the provisions of this Act. For the iiuipiiscs ii| |||,i 
present argument it is, of course, assumed that Ihn utumiilil mq 
the owners of the laud here, and the foregoing riiu.s|i|i'|-,|l|i||| , 
seem to me strongly to suggest that, in IIiomi rliiuiii.i.l i|)rc 
the respondent can, under tlie Act, found im cliiim hi )||.i i|i!i|.- 
of the land. In Hcmha) Impmtaciil '/'.in/ i. 1 
following Collector e/ Belgarm v. //ii;iiii.i«'-'l, / ■. j 

the-opinion that the Act conteiiiplatos all lilqi|)r; j.y ilii 

the value of the land itself considered ns if all iahn I - i 
hined to sell; and I .see no re.woii at pn-. m ,h;ilh| 'I- I 
opinion as to the general scheme of tliii Arl /I I ^ ,1... , , , , , 
admitted that the point now Wfori. m v... i.y ,, ^ 

JalWioy'^cec, but is r« for mil ,(..1 , . j 

seems to be conceded on all Imiid-i, III.' /in- , ,/ 

Act has hardly stood the strain iil Hi- 

which its provisions have 11 1 ' / . 

years, and it is probably irn.- I 1 ^ 

prescribed is not easy to adapt M . a- . , . I , , ' 

tion. But it we escopt cerhaiu 1,11.11.1 

(1) (1000) 53 ro-n *'!■' , ^ ^ 

jj 055—5 
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from the form of procedure, there is nothing in the Act which 
cschides from its operntion eases where Government hold 
some interest in the land to be acquired, wliilc the extreme 
frequency of such cases forbids the theory that they were 
omitted jier inenriam. And as to tlio argument tlmt in such 
cases the Collector would ho acquiring, not the land itself, but 
the separate interest in the land, which the Act does not 
authorize, I tliink that that is open to this answer. Tiic pro- 
cedure laid down in the Act is so laid down ns being appro- 
priate to the special case 'which is considered in the Act, 
f. e., the ease where the complete interests arc owned privately. 
But that special case is, as I understand it, singled outb}' the 
legislature aa the norm or type with the intent that in other 
coses which only partially conform to the type the procedure 
should be followed in so far as it is appropriate, not tliat such 
eases should be c.Kcludcd from the Act because they do not 
wholly conform to the type. In other words Government, 
as it seems to me, arc not_debarrcd from acquiring and paying 
for the only outstanding interests merely because the Act, 
which primarily contemplates all interests as held outside 
Government, directs that the entire compensation, based upon 
tlie market value of the whole land, must bo distributed among 
the claimants. In such circumstances, as it appears to me, 
ihero is no insnpsraWo objecUon to adapting tUo piocodnyo to 
the case on the footing that the outstanding interests, w’hich are 
the only things to be acquired, are tlie only things to be paid»for. 
There may be Romo diflSculty in harmonising his view with 
some of the procedure sections of the Act, but bearing in mind 
the particular purposes for which that procedure seems to have 
been designed, I think the difllculty is immeasurably smaller 
than that ■which confronts us on the counter-construction ; for, 
on that construction, as I have tried to show, the enactment is 
fertile not only of grave incoavenionce, but of positive injustice. 

On the other hand, all serious difficulty is removed if onco it 
bo conceded that the combined interests held apart from 
Government are in such a case ns this the land to be 
acquired within tbo meaning of section 3 of the Act, and, in my 
opinion, there is nothing in the Act or the decisions which pro- 
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liibits the niloption of this view in tho state of facts now boforo 
us, In this view tho only Ihinijs Acquired from tho respondent 
were tho bimlings, mul they nro “ lancrMvithin tho definition 
in tho Act. For these reasons I am of opinion that Mr. Justice 
Macleod’s decree should bo varied by discharging so inuch of 
it ns awards to the respondent the value of the laud. As to 
tho manner in which this last question should now bo dealt 
with, it is probable that, ns tho learned Judge observed, tho 
procedure adopted by tho Collector was irregular; hut the 
question before us is, not so much what orders tho Collector 
ought to Imvo passed on tho subject, ns whnt order wo ought 
to pass now that in fact tho controversy as to title has been 
placed before tho Court, and tlio parlies have incurred all the 
costs incidental to getting their evidence fully upon tho Court’s 
record. It is clear that to set aside the elaborate inquiry 
which tho learned Judge has already made, would benefit 
nobody, and would merely entail further costs in time and 
money to both tho parties, who arc anxious to obtain a deci' 
smn on tho evidence already judicially recorded. I think, 
therefore, that our best course is not to interfere with the 
enquiry made, and I should have been glad if I could have 
seen ray way to suggesting that this Appeal Court should now 
decide tho question. But as tho decision must, at least to some 
extent, depend upon tho appreciation of oral evidence, I con- 
ceive that tho proper course is to remand tho case for a 
decision to tho lower Court under O. XLI, r. 23. Tho issues 
which remain for decision will bo these:—- 

(1) At tho material time what interest had tho respondent 
in tho land {apart from the building') ? 

(2) To what compensation is ho entitled in respect of that 
interest ? 

Upon these grounds I ngreo with tho order proposed by my 
learned colleague. 

Attorney for Government:— /JoirrM. 

Attorney for respondent Messrs. TCaun Tp. 
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Itffore Jfr. Justice ^fncleod. 

^AT^rA^A^, ri.TiTiosm, *•. DOSSABIIOA' RUSTOArjI UMinGAP. 

AKD OTlICnS, Rl'SroXDE.NTS.* 

Application io sue ns jiaui'cr — Difqualifieation—SuliJed-nialicr of suit— 
Cause of ttclien— Civil Procedure Coilc CAct P o/lD03J, Ordtr XXXIlIt 
rules 1, 3 and /I. 

A inoitgagor applied for pennie^on to In'stituto a suit a» n jwipcr for Uic 
setting asido of a sale of llw inortgagod property by tto raoilgagw, with an 
alterative claim for (Umages The mortgagee, admitting there was a purplns 
due to the applicant nftcr^tha mortgage-debt had been satisfied, paid Its- 101 
into Comt, .and contended that tho applic.ant was not a i'.anp 2 r, and forthcr that 
the applicant disclosed no cau‘'e of action. 

ffeld, that the applicant was a ‘•p.anper*' Mithin the meaning of the 
Explanation to Order XSXIII, rule 1, of the Civil Procednre Code (Act V of 
1008), but that the alleg-ations contained in tho* application did net disclose a 
muse of action. 

Ptcarkanatli v. JHadhavratW not followed. 

I 

Tina was an application by one Fatmabai for leave to sue as 
ft pauper under Order XXXIII of the Civil Procedure Code. In 
her petition she alleged that she had mortgaged certain property 
with the first respondent, and that the latter, acting fraudulently 
and collusively, had sold tho property to tho second respondent 
at a grossly inadequate price. She, therefore, prayed that the 
said sale should be set aside, and in the alternative claimed 
damages. The first^respondent admitted that tho sale proceeds 
left a surplus due to the applicant after the satisfaction of tho 
mortgage-debt, and paid into Court a sura of its. 301. He then 
contended that the applicant, inasmuch as she was entitled 
to Us. 101, was not a pauper within the meaning of the Order, 
and further that her petition disclosed no cause of action. 
The ProthoQotary, following the case of Dtoarlanath v. Madhav 
rav^^\ rejected the application, and the question was, at the 
instance of the applicant, referred to tho Judge in Chambers 
under rule 82 of the High Court. Macleod, J., adjourned the 
matter into Court. 

* Pauper Petition Ko. 37 of 1509, 

(i) (ISSC) 10 Bom, 207. 
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liolertton showed cause for the respondents. 

Bapthta appeared in support of the application. 

Maci.eod, J. The applicant presented this application to the 
Brothonotary under Order XXXIII of the Civil Procedure Code 
for leave to sue as a pauper. Under rule 2 her application was 
bound to contain all the particulars required in regard to plaints 
in suits, and was therefore bound to show a cause of action. 
Under rule h, the Court shall reject an application for permission 
to sue as a pauper when the applicant is not a pauper 

or when his allegations do not show a cause of action. 

The proposed suit was to set aside a sale to the second respond- 
ent effected by the first respondent as mortgagee. The applicant 
as the mortgagor alleged that the mortgagee had not properly 
advertised the sale and had acted in collusion with the purchaser. 
The first respondent admitted that there was a surplus duo to 
the applicant after the amount due on the mortgage had been 
satisfied and paid into Court Rs. 101. He then contended (1) 
that the application disclosed no cause of action j and (2) that 
the applicant, being entitled to the sum of Rs. 101 paid in tho 
Court, w’as not a pauper. 

Tho Prothonotary rejected the application on the ground that 
the applicant was entitled to Rs. 101, following the decision in 
Bwarhanath v. Madhavrai)^'^ , 

The applicant then applied, under rule 82 of the High Court 
Rules, for tho matter to be adjourned to the Judge in Chambers 
and it came on for argument before me. 

With all due respect to the learned Judge who decided the case 
of Bmrlanath v. Madhavrat^'^, I am of opinion that his decision 
should not he followed; otherwise, whenever an application for 
permission to sue as pauper is made the respondent can always 
get the application rcjccleil by paying into Cioutt Rs. 100 out of 
the amount claimed. 

In construing an explanation to a section or rule it is nccessarj' 
to refer to the'" section or rule itself. Xo doubt, in rule 5 (?) 
reference is made to the ‘ proposed ' whereas in the cxplana- - 
(i) (lSSC)10l>cm.207. 
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tion to rule 1 tlic word * proposed * Ima not been inserted. It is 
also clear that at tlio time an application is presented there is no 
suit in existence. But the only .suit that can be referred to in 
the explanation to rule 1 is the suit whicli may bo instituted 
under the rule, and to put any other interpretation on the term 
'the suit’ would make it meaningless. The words ‘ such suit’ 
in the first part of the explanation clearly refer to the suit which 
may he instituted by a pauper as soon ns hi.s application to sue as a 
pauper has been accepted. Asa matter of drafting, it was not 
necessary to use the word 'such* a second time. There was, 
therefore, nonoccssity touse the word 'proposed' in the explana- 
tion, though it was necessary in rule 5 (r). However, on the first 
ground which was not decided by the Prothonotary, I think 
the application must bo rejected ns the allegations contained 
therein do not show a cause of action. Rut tlie rejection will bo 
without prejudice to the applicant's right to make another appli- 
cation which docs show a cause of action. She must, however, 
as a condition precedent, pay tho respondents' costs of opposing 
this application. 

Attorneys for tho petitioner: — Messrs. 

Sotnji, 

Attorneys for the respondents : — ^Messrs. Mttlla a^ict Miilla, 

K. Mel. K. 


ORIGINAL CIVIL. 


Stforc Sir Saall Scott, Chief Justice, and Mr. Justice BatcheloT, 
UAPUJI SORABJI FRAMJI anp otueeb, Appeeiaitts and PiAiNTirps, 
r.THE CLAN LINE IiTEAMEBS, LIMITED, and otiiess, Dependants 

AND llESrONDENTB.’ 

Stoppage 5n transitu— ET/rmare desHnaiioti of goods^Duration of frantit— 
Pledgee of hill of lading — Measure ofdamages-~SaleofGoodsAcifS6and5? 
Tie., e. 7JJ, sections 45 and 47. 

Tho plAiotiils, a Bomtay Crm, imported hardv^ero goods from M. & Co. of 
Mnnehester for sale on commission, tho busioess being carried on and dnanced 


Original Suit No. 3C6 Of 1908 
Appeal No. S7 of 1000. 
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!q the following manner. Jf. & Co., on Bhipping tho goods, handed over the 
complete shippirg docements to B, and received from him an ndranco of C5 
per cent, of the invoice price. B then Landed over tho sliipping documents to the 
National Pank of Icdi.i in England, and himself received a Bimllar advance ly 
drawing on a credit opened with (he Bank by tho plaintiffs. Tho Bank then 
forwarded tho shipping documents to India, whero they were handed over to 
tho plaintiffs in exchango for a trust receipt, the plaintiffs becoming responsible 
to the Bank for any short fall in tbo advances nnade to B. 

On 12tb February 1007 hi. &Co. contracted to purchose from L. & Co. 
250 hoies of tin plates, dolivcry to be F, 0. B. Newport in four or /ivo weeks 
afterdate. On 2Gth February IT. <t Co. wrote to L.& Co. encloiing instructions 
and marks forsblpmcnt of the 2S0 boxes to Pombay, and on 2nd March requested 
them to forward the goods to W. & Co. at Newport in lime for shipment in S. S. 
Clan hlaclcod for Bombay. On Slat hlarch L. & Co. enclosed to M. & Co>au 
invoico for 200 boxes and on 27tb March another invoice for tbo remaining 60 
boxes, tho material part of the invoico in each case being” No claim concerning 
those goods can be recognixed unless matle within fifteen days from delivery 
to Messrs. W. A Co., Newport, for shipment on your account." 

Tho 260 boxes were put on board tho steamer by W. & Co. as ihe agents of 
L, & Co., but in obtaining a bill of lading for 600 bo.xes (including the 2i0 in 
question) V’. & Co. acted as the agents of M. & Co. 

The steamer left Nowport on 4tb April. Following tbo usual course of 
business as above described, M. d; Co. handed over to B the shipping documents 
relating to the 500 boxes and obtained an advance of jC256*o*2 (beiDg65 per 
cent, of the invoice valne). B, on the Ctb April, obtained a similar adv.ince from 
the Bank. On the same day M. & Co. suspended payment, and on Otli April 
L. & Co , as niipaid vendors of 2S0 boxes, notifiedtbesteamship owners, the first 
defendants, to stop these goods in transit 

The S. S. Clan Macleod anired in Bombay or> 13th May, and the bill of lading 
which bad been duly liaiided over by tho Bank to the plaintiff on 29tL April, 
was in due couno presented by tlie latter. They were infermed, however, of 
the stop put on tbo 230 boxes, and were offered a delivery order for the remain- 
b" ‘’50 alone. This they declined, refusing to accept anything but tbo full 

payment of tho advance or the full amount of tho goods On £9th Juno the 

plaintiffs repaid the Bank tho amount of the advance, and tho trust receipt 
of 29th April was duly cancelled. 

On tho plaintiffs’ snhsequently suing the steamthlp ownem and their agents 
for damages, 

iZ-rfiT.ltat llio Kewiwrt,»iiJL. iCo-wcrcnlilW to 

.lop the’ good, after they had storied forBooInj. 

llxpartt Oolitng Ddcit * Co.f‘> folIovreJ. 

(1) (IS!0) lSCb.D.C2S. 
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JTdd, further, that the plaintiffs rrero, after 29th June,— on which dato th-y 
had fulClhd their obligations to the lUiiic,— pledgees for value of the bill of 
lading, if indeed they did not ocenpy that jositioii from 29lh April, being 
transferees of tbo Bank's lights in rtsj»ect of the ndAunce as.agaiu5t tie 
defendants. 

Iletd, further, that the plaintiffs were enlitlod to join both defendants in the 
suit. 

The ntinost benefit which the defendants vero entitled to obtain from the 
position of L. & Co. ns suretio^ [sc. to the plaintiffs for the .adi'anc..* made by the 
latter to 51. & Co.] was the right to the security of the I?."!? bores nhich ibey ^veIC 

willing fiom the outset should he rcccitcd by the plaintilTs ii ‘2 

plaintilTs by refusing to tako delivery of the 250 bores had omitted to do an cct 
vhich their duty to the surety required them to do, nnd to the client to wh.ch 
that omission had resulted in losr, the surety was dUchirged. 
lure Westdnthut^^) dUcussed. 

In and prior to the year 1907 the plaintiffs carried on the business 
of importing hardware into Bombay for sale on commission. 
Among their constituents in England were Millcrson ic Co. of 
ilanchcster. The course of business followed by the parties and 
the arrangements by which Millersou & Co. were financed were as 
follows, ilillcrson & Co. on shipping goods banded over the com- 
plete shipping documents to one Bloch, and received from him an 
advance of 65 per cent, of the invoice price of tbo goods. Tlio 
business was at the risk of Millcrson it Co. who were responsible 
to Bloch for any short fall resulting from the goods realising less 
than the amount advanced. Bloch’s commission, in consideration 
of his financing the buriness and bringing Millerson & Co, into 
direct communication with the plaintiffs in India, was 84 per cent, 
on the invoice value of the goods. Bloch then handed over the 
shipping documents to the National Bank of India in England, 
and himself received an advance ot a similar amount by drawing 
on a credit opened with the Bank by the plaintiffs. The shipping 
documents were then forwarded by the Bank to their Bombay 
branch and handed over to the plaintiffs in exchange for a trust 
receipt, under which the plaintiffs became absolutely responsible 
to the Bank for any short fall in the advances made to Bloch. 
The plaintiffs then realised the goods at the best price obtainable, 
and rendered account sales for the same. If any short fall 


{») (1833) 6 B & Ad. 817. 
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rcsultcJ on realisation llic i.lninlifls Iicl.l .Millcrson fcC'o. in 11, c lirst laia 

instance, nnJ, in .Icrmilt ot tlicin, Bloch ni guarantor liable to mahe 

good to thcni the nmount oF the advance. By a contract ''"’*•'1 

dated 12th February 1907 Lloyd & Co., sold to .Millcrson A Co. Tat 

250 hoses oF tin plates, the terms oF the contract providing 

For delivery F. O. II. Newport in tour or live weeks From date '"w"!' 

and payment less 4 per cent, discount in fourteen days. In „ 

letter ot 26th February Millcrson & Co, gave instructions to 

Lloyd & Co. and enclosed marks for shipment of the goods to 

Bombay, and in a snbscriucnt letter ot 2nd March instructed 

them to forward the goods to IVhittingham & Co., atNcwpoit 

in time for shipment to Bombay in S. .S. Clan Maclcod. An 

invoice for 200 boxes was'sent by Llo 3 -d & Co. to Millcrson & Co. 

on 21st Jtarch and a further invoice tor the remaining 50 boxes 

on 27th ht.vrch. The material parts in each invoice wore:— 

“ No d dm coaeomiog tliMC goo.b can l,o recognized nnlo,! mmlo wltliii, 
fifteen ilaj'i* from dolivety," 

<• F. 0. Newport.” 

“ To SImsh, Whlttln"lnra Co., for *l»ipmoul on yowr ficrount." 

■\Vluttinglmm & Co., Acting os ngenU of Lloyd Ss Co., put tho 
goods on board, but they obtained tlio bill of lading (which related 
to a total con.signmont of 500 boxes) as agents of JMillorson A Co. 

TheS. S. Clan Maclcod left Newport on 4th April 3907, and 
on the following day Millcrson A Co. handed Blocli tho shipping 
documents, and, according to the usual course of business 
requested an advance of £255-5-2, being 05 per cent of the 
invoice price. This advance was duly made, and on 6th April 
Bloch handed the documents to the National Bank and himself 
received an advance of a similar amount, TIic B.mk thereupon 
forwarded the documents to India, and handed them over to 
the plaintiffs in exchange for a trust receipt dated 29th April 
1907. 

Meanwhile, on the .s.-mic day on which the Bank had made the 
advance to Bloch, Millcrson & Co., suspended payment and called 
a meeting of their-creditors for 12lh April. On 9th April 
Lloyd A Co. gave notice to the owners cf the S. S.CIan Jlncleo<l 
to stop the 250 boxes of winch they were the unpaid vendors. 

B ors— c 
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Tills uotico was communicated to Uoiubay, and when on the 
arrival of the Rtcamer the plaintifTs presented the bill of lading 
they were informed liy the shipowners’ agents of the stop put 
upon the goods and were offered a delivery order for the remain- 
ing 250 boNes alone. This they refused to accept, demanding 
either delivery of the whole consignment or payment in full of the 
advance. On 29tU June 1907 the plaintifl’s repaid to the Bank 
the atnoiinl due on account of the advance nnd interest, and the 
trust receipt of 29th April was duly cancelled. On 5th Alay 
1908 this suit was lilod, against the shipowners and Messrs. 
Finlay Muir Co , their agents, for tlic recovery of £2r5-5-2 
wiih interest. The suit came before Mr. Ju^-lice Maclcod, 
and was dismissed with costs, the learned Judge holding 
{infer alia) that Llojd & Co. were the unpaid vendors nnd the 
goods were in transit when the notice to stop was received ; that 
the plaintiffs had no cause of action against the second defendants ; 
that the transfer to the plaintiffs of the bill of lading was not 
by way of pledge or other disposition of value j and that in any 
event the plaintiffs were bound to exhaust their other securities 
before proceeding against the goods stopped. 

The plaintiffs appealed. 

Strongman (Advocate General), with Inrerarilg and Co/ien^ for 
the appellants. 

The rea'ions of the learned Judge for holding tliot the 
second defendants were wrongly joined are not apparent. 
They refused to give up the goods, and it is immaterial 
that they were ngt^nts acting ou the instructions of their 
principals; Cianclt v. WhiU^'^ and Davies v. Fernon^K An 
agent who converts goods under orders from his principal 
is liable for the conversion severally and jointly with the 
principal. The goods in question, after being placed on board 
the ship at Newport, ceased to be in transit fiom Lloyd 
to Millerson. The contract contained the provision that 
delivery was to be F. O. B. at Newport and that payment 
was to be made fourteen days after delivery. The notice 
requiring claims to be made within fifteen days of delivery 
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ftt Xowport 13 nlso significant. Tho bill cf lading was made 
out in tliu name of Millcrson nn<l not Lloyd, and included 
goods which wore not Lloyd's. Delivery was thus clearly 
given to Millcrson at Newport. If Whittingham St Co. u’ere 
acting ns agents of Lloyd, they were doing so only for the 
purpose of giving delivery to Millcrson on the steamer named 
by Millerooo. Tne case is on all fours with Cotensjee v, Thomp- 
where, although, as hero, the sellor had put the goods on 
board, they were held to bo no longer in trarisit. Seo also 
Schotsmans v. La<tca\hire and Yorkshire llail'catf and 

I/x paite It is not dhputod that Millcrson pledged 

tho goods to Bloch and that Bloch pledged them to the 
Bank. If it is argacd that the Bank took tho pledge on 
their own account and not on the plaintifls, then by delivery 
in exchange for the tnist receipt they transferred to the 
plaintiffs all thoic rights as pledgees. Thus the goods covcied 
by the bill of lading were specifically pledged to the plaintiffs, 
and apart from tho question of duration of transit they were 
entitled to receive from the defendants eitlier the goods or 
their invoice value or the sum for which they were pledged. 
With regard to marshalling the defendants are clearly nob 
entitled to put forward any claim. The doctrine of marshalling 
only applies to secucUies within the control of tho Court : 
see IFebb Further, the point was not raised in the 

written statement, and the plaintiff*’ position with regard to the 
goods must have changed between the date of the arrival of the 
ship and the time when the point was token. 

Rohcrlsonj with Zoicnies, for the respondents. 

The master of tho Clan MncleoJ received tho goods merely as 
carrier to Millcrson. Tho goods were F. O. B , but transit 
did not end till the termination of the voyage. Lloyd had marked 
the goods for Bombay and the ship was bound for Bombay : 
see Berndtson v. The case of (Joteasjee v. Thompton^^^ 

is not really a case of 6topp.ago in irannitn ut all. The case 
turned on tho point that tho goods had been paid for. So in 
(1) (1843) 3 Moo. I. A. 422. P) (1SS3) IS Q. P. D. 

(1) (1857) h. R. 2 Ch 312, « (ISS3) SO Ch, D. 192. 

(5)(15-37>L. P.4EJ.481. 
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]'x paiic the fuels were such ns to show that the 

transit ended on shore. The cases of Jicthcll v. Clark^'\ 
Bcrndlson v. Slrang^^'* and Jjt parie JlotcteaT China Clay CoS'''^ 
all show that it does not matter whether Whittiiigham it Co. 
took out tho bill of lading ns inilcrsoirs agent or not. See 
also as to duration of transit Jaelson v, Nichol^'^^, Bpaldtng v. 

and Kemp v. Fnlk^'K Again, the idaintilfs were 
only factors, nob bond fide pledgees for value. In any ease they 
were not pledgees till 29tli June 1907. The defendants ean 
claim the right to marshal. And this right extends not only 
to tho other I’.jO eases but to nil other goods of Bloch's which 
arc in the plnintitra* possession: see hire Weshinthns^*^. V'clb 
V. has no relation to this ease. When tlic shipmaster 

receives notico to stop, he is bound to deliver to the unpaid 
vendor : Sale of Goods Act, .section <16 (2). See ulsd The 
Tigrm^^K 

titrangmnn in reply cited Kendal v. ?lar6hall Stevens 
Ue parte /b fc Winkfield^^^'' and Calm v. VoekeiCs 

Bristol Channel Steam Backet Oompang, 

Scott, C.J, t-Tho fii*st question which has been argued in 
this ease is whether at the time when Lloyd df Co. gave a 
notice to the “ Clan Moclcod" at Liverpool on tho 9th of April 
1907 to stop the goods which they had despatched under a 
contract of talc to Millerson & Co. the goods Averc’in transit or 
had reached the possession of Millerson & Co. or any person on 
their hchalf. 


The contract for the sale of tho 250 cases supplied by Lloyd 
& Co. was made in England and the obligations incidental to 
that contract must be decided accoixling to the law of England. 
Section 45 (1) of tlic Sale of Goods Act, 1893, is as follows : — 
“ Coo 38 are deemed to b? iu coarse of transit from tbe tiuio when tliej" ntc 
tlclivcretl to a wirier by land or v.atcr, or other bailee or custodier for the 
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purpc>M3 of Iransmi'-ion to llie buyer, tinttl llie Injcr, or lil* fvgont in tliat 1010. 
boLftlf, takes dtlhcrj of tliciii from sndi carrier pr otlier bailee or cu^lodior.” — 7, 

i» VPLVl 

This appears to be a codification of llic case law* of England ^wiurji 
upon the subject. Tijb 

The appellants are the holders of a bill of lading issued by the SrtiBirn'a, 
agents of the “Clan Jlnclcod” in favour of Millcrson & Co, 
acknowledging the shipment by them on board that .steamer of 
600 boxes of tin plates of which 250 arc the boxes wlijch tljo 
Ycndoi*s gave notice .should bo stopped /« transitn on the Otli 
April 1907. 

The contract under wdiicli these good.s were sold to Jlillcrson 
fc Co. provided that delivery should be F. O. B. Newport in four 
or five weeks from the I2th of February 1907 — terms of payment 
less 4- per cent, discount in fourteen days. 

On the 20th of Februaty 1907, Millcrsoii & Co. wrote to Lloyd 
Si Co. 03 follows 

“ Herewith we leg to hand yoa iiistmcUona and marks for oiii slufmcnt to 
Bombay. We Jwvo rcceirod a call from Me>irs. WhlitJugliaiaa ogoatj, who 
tell ne that the goode were too late to be sbIppcHl on tho beat lc.i\iDg 2s\'i\porl 
on the SSth mstant. We Im^o instimcted Messrs. Whitnsj^bam and given 
marks same as n-e give to you. Wo hc«r from them that Iho next boat from 
Newport siJilf the third week in March, kindly b.ve ouronlermdv fop this lont 
and oblige.” 

To that letter Nvas appended a diagmui of the mark to be put 
upon the cases by Lloyd Si Co. which indicated that the eases 
were to be shipped to Bombay. 

On the 2nd of March 1J07, Millcrsoii vV Co. again wrote to 
Lloyd & Co. : — 

“Wo Lave this (lay icccivcd notieo from iffsirs. W. Jf. Whilliiishain Ibat 
the next steamer leaving for Bombay islli® “Clan Mael.'od ” closing on the 
noth lost. Kindly forpr.ard goods to them in Hmc for a eliipusenl ly tills 
•steamer and oblige.” 

On the 2Ist of March 1907, Lloyd A: Co. enclosed to Jlillcr- 
son & Co. an invoice for 200 out of the 250 boxes contracted for, 
of which the material parts arc ns follon*s: — 

“Xo claira cotieerning tlie-o goods on Iw re-ognisid n»l. -» ms b wiibin 
fiftwn days from deliver)* to Messrs. W. M. ’tniittincham .1 Co, Xewi^^rt. 

for sbipraent on your arconnt." 
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That wns followed on 27th March by an invoice in the same 
terms relating to tho 50 boxes remaining to make up the total 
amount contracted lor, 

Messrs, Wiiittingham & Co. were tho agents of Lloyd & Co. 
for iho purpose of putting tho 260 boxes upon the stciuncr 
under tlic conti-Hcb for delivery P. 0. R. and they woic paid 
by Lloyd & Co. for that service. It is, however, not disputed 
that Whittiiigl am & 0 *. als.i did seme work for Millcrson & Co. 
for they obtained fioin the agents of the steamer tho bill of 
lading above referred to relating to the £50 boxes supplied by 
Lloyd Sc Co. and 250 bi-longing to Millcrson &: Co. received friun 
other suppliers. Under these circumstances the appclhints 
contend that the transit from Lloyd & Co. to the buyer ended 
nfc Newport, the place designated in the contract for delivery j 
although Bombay had been mentioned subsoiiuently to the 
sellers as being the ultimate destination of tho goods. It is 
urged that the bill of lading shows clearly that the goods had 
reached the hands of an agent on behalf of the buyers who was 
required to do something on account of tho buyers in order to 
forward tliem to their ultimate destination^ that it cannot be 
said that in obtaining the bill of lading Whittiughams^ servant 
was the agent of the sellers inasmuch os the bill of lading related 
to 250 boxes with which the .sellers were in no way concerned. 
Reliance is also placed upon the clause in the invoice that no 
claim concerning these goods can be recognised unless made 
within fifteen days from delivery, that is, from delivery at 
Newport, and it is said that tho sellei’s cannot be allowed to say 
that all their obligations end within fifteen days from delivery 
at Newport if for the purpose of transit the place of delivery is 
to he taken to be Bombay. With regard to this clause in the 
invoice it is to bo obscrved'that it is no part of the contract. It 
is a warning of a kind which sellers often put in bills and invoices 
but it does not follow that it is anything more than a bruUm 
fulmen. If this clause is eliminated from consideration it is 
difiicult to find any point relied upon by the appellants which 
was not also present in the case of j)aric Golding Davis and 
a ease which bears a singularly close resemblance to that 
U) (18S0) 18 Ch. D. G23. 
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which wo have now under consideration so fur ns the question of 
transit is concerned. There the contract was made between the 
suppliers nnd tliciv buyers for delivery of 100 drums per month ; 
shipment T. O. 11. Liverpool and the buyers actually had n 
branch at Liverpool. After the contract was made, the buyers^ 
Liverpool branch sent instructions to the suppliers to ship 100 
drums oh board n named ship for New York then lyin" at 
Liverpool. The fjoods were nccoitlingly shipped by the suppliers. 
The wlmrJingcr’a receipts stated that they were received for 
shipment on board the ship on account of the buyers at Liver- 
pool. That receipt was handed to the shipping brokers of the 
ship who then procured tho signature of the master of the ship 
to the bill of lading, tbe bill of lading stated that the goods were 
shipped by Taylors and Sons, who were buyers from the original 
buyers to be delivered unto order or to assigns at New York. 
Tho original buyers ha\ing suspended payment the suppliers 
served a notice of stoppage tn hansitu on the master of the ship, 
the ship’s agents and the brokers for tho ship. Tho Registrar 
in Bankruptcy lield that the notice was of no cflect, on the 
ground that, tho bill of lading being in tlie name of sub-pur- 
ebasers the property in the goods was transferred to them, and 
tho tramUxis was at an end as between tho suppliers, and the 
original huyer.^, when tho goods were placed on b-'ard nnd the 
bill of lading was made out. An appeal wns preferred and it 
was ai'gucd for the respondents that whut took place was equi- 
valent to a delivery of the goods to the origin«l buyers at Liver- 
pool and a sending of the goods on a n**w tranaitus and that tho 
signing of the bill of lading hy shipmaster in fuv.iur of tho sub- 
purr baser was a complete attosnment. James, L. J., however, 
said : 

A tQpro Iransffr cf a bill of ladirgcrany other tale of the gcods, though 
it transfers the whole propcr.y in the gwd-, docs not dtlertoino tho /raniirw. 
And it seems to mo that tho goods now in qumlon were clrarly in tranaitn at 
tho time when the transaction t ok p’sco Iictwecu Knight ard Sou ard Tarloj 
nnd Sore. They left the vendors’ TrarchuTwe for the purpose of Iheir lelrg put 
on boaid a ship which vas to dclivcrthom inJfcwVork. That w« 

never filtered ni d never erased, because tic gofds have sirce be.n de'ivered in 
Kew Ycik accordingly. There was % froBfiiur coalinuiDg frem the vendori* 
warehouse to New York." 
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Cotton, L. J., snid : 

“ The joimiej’ indicated by the contract bctwooii the original vcndois and the 
purchasers was still continoing, lliero lia<l been no new or different jonmey, 
indtcatocl, and that ontiroly distingaislica tho ca^o fioin that which possibly was 
in the mind of the JJegistmr, whereon Hie original /mrehase onojonrney had 
boon ooiiteraplatcd, hnt in consequence of a contract between tho original 
pnrcha'or and tho anb-purclwsor ho directs tLat the goods shall go to a 
illffcrciil terminus. In 6nch n case, of course tho right of stoppage in irniuilu »s 
at an end, boenujo what in done U cquirnient to the original pnrehaser talcing 
ji'W^ession of the goods and dealing with them hy moans of that possession. It 
was urged liy J[r. Winslow that what oc*enrrca in the present case was equira* 
lent to tliat, hut, ill my opinion, that view cannot ho sustained. I thlnlc that 
what was done lial just the same legal effect as if the hill of lading h^vd lieon 
luado ont iu tho name of tho original purchasers and had then been assigned by 
thorn to their sub-purcbasois. There was nothing dono hy the pitrciiasors to 
alter tho destination agreed upon helwcen them and tho original rondori, no 
actual taking posscs'<ioii of tho gooils, .and, iu iny ojilnion, there was nothing 
which can be oonsidcrod as cqiih'alont to their doing tliat, and then starting 
the goods as from their possession on a differont nnd new voyage/’ 

Tho decision in timt coso was attacked subsequently on a 
(Ufici'ciit point, but it has never been doubted thot the judg- 
ments ^vith rogavd to the qricstion wlicthcr the transit had 
ended were correct. Tn tho subsequent case of 7v> parte 
Idnggnllny, L. J., snul : 


“ I di'flh'O to add tluat tho doubts srhich, in jLXjiarte G'oWijiy Davis tC Co., 1 
said tli.at I had entertamed dm log tho .'irgument turned entirely upon tho 
special oircumstauees of that ca«c. My doubt was whether tho goods had not 
been delivered at Liverpool to Knight and Son and then started on a fresh 
/Kt»SiVi(3. Upon consideration I was satisfied that that was not tlio right view' 
of the f.ictB.” 


Even if the position of Whittingham & Co. in tho pre.sent case 
were less equivocal and if they had boon employed solely on 
behalf of the buyer and not on behalf of the sellers it would not 
be conclu.sivc in favour of the appellants’ contention. 

IMr, Justice Mathow in Fcthell v, said : 

“TJie authorities show that allhongh tliofact that ajierson has been named 
by tho buyer to the seller to receive the goods is some evidence, it is by no 
means conclusive evidence th.at the leccipt by tliat person is tho end of tho 
transit.” 
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For thcso reasons, wo think, that the learned Judge of tho 
lower Court was riglit in holding that the transit did not cease 
at Newport and that Lloyd & Co. were entitled to stop the 
goods as they did after they had started on a voyage to 
Jlombay. 

Tho nest question which arises is whctlicr tho right of stoppage 
escrciscd by Lloyd &; Co. is limited by tho csistcnco of any 
rights in the plaintiffs. Tho proviso lo section 47 of tho Sale of 
Goods Act, 1893, is as follows 
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“Providetl that where a doctimeot of title to goods has been lawfully 
transferred tonnj personas buyer or owner of tho goods, and that person transfers 
the document to a person who taiccs tho docomcnt in good faith and for 
valuabla consideration, then, i! such last mentioned transfer was by way of sale 
the unpaid sellor’a right of Uen (or tetenUon)or stoppage tn transitu is defeated, 
and if stieh last mentioned transfer was by way of pledge or other disposition 
for value, the unpaid sellor’a right of hen (or retention) or stoppage in transitu 
can only be exercised subject to the rights of the transferee.” 

It is to be observed that the terms of that proviso do not 
apply to tho facts of the present cose for, hero tlie bill of lading 
has not been “ transferred ” to any person as buyer or owner of 
the goods. It was issued by tho agents of the ship to tho 
buyers and by them endorsed as security foradvnnces made. It 
is, however, we think, clear that tho position of a pledgee of a 
bill of la ling issued on behalf of the ship to tlio buyer is not 
worse as against an unpaid seller slopping tn transitu than the 
position of a pledgee from a buyer of a bill of lading issued 
originally to the seller and transferred by him to the buyer of 
the goods. Thus in Kmp v. Falk^^, a case in which the 
rights of the pledgee of a bill of lading were given effect to in 
priority to an unpaid seller .stopping in tramitu, Lord Blackburn 
stated that bills of lading were made out which were signed 
not ns is usual by the master but by the shipowner himself 
and that Me. Kiel (the buyer) got those bills of lading. 

The question then is whether the plaintiffs represented any 
interests acquired by way of pledge of the bill of hding. 
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Tho plaintiffs bad prior to 1905 business dcalin^js with one 
Albert Bloch selling goods for him on commission. In July 190(5, 
Bloch arranged with Millcrson & Co. a hardware consignment 
business . to Bombay on terms set out in his letter of tho 
30th July 190G. Tho business was to bo at risk for account 
and debit of IMillerson & Co. who were to consign tho goods. 
Millerson & Go. were to baud to Bloch complete shipping docu- 
ments in exchange for 65 per cent, of the amount of tho invoice. 
Should tho goods after deducting all charges realise less than 
tho 05 per cent, advanced Atillcrson A Co. were to refund to 
Bloch any short fall ; on the other hand, any surplus that might 
arise was to he credited to Millerson A Co. in account. In 
consideration of Bloch putting Millerson A Co, in direct com- 
munication with his constituents in India and of his financing 
tho business his commission was to be 81 per cent, on tho 
invoice value of tho goods to bo paid wlicn tho advance 
should bo mado. It was agreed that when account sales 
were rendered from India the goods \vould be charged 
with tho selling commission, etc., of per cent, in addition to 
Bloch’s commission as well as out of pocket and customary in- 
cidental expenses in India ; interest at 6 per cent, being charged 
on tho sums advanced ; all goods were to be sold on or before 
arrival and in no case were any goods to remain unsold for 
a longer period than throe months from date of shipment, . Bloch 
then arranged with the plaintiffs to finance him and to sell 
Millerson & Co.’s goods. The terms of this business are set out 
ill a letter addressed by the plaiutifFs to Bloch dated the 
23rd of November 1906, 


■\Ve noiv beg to .enumerate the terms of this busiaess os Battled by onr 
Mr. K. S. JiRinji and sball tbank you to conlirm same. 

(1) Yon are to receive from the National B,\nk of India, Ltd , on Landing 
over to tLe Bank complete sLipplag dooumonls of the goods shipped to ns .as 
cenaignnienls by ilessts. A. MiUen>on & Oo , G5 pet cent, of the invoice 
v-alue of the goods. 

(2) TVo are to realise these goods at best price that tve can obtain for them 
at our discretion and render acoouut soles for same. Should tliera bo any 
short fall in tho amount advanced as above the samo is to be mode good to us 
hy Messrs. A, Millerson & Co., in the first instance, falling which yon are to 
make good the same os yon goaiantco these friends, 
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(3) Wc nrc to deduct from tbo Bale-proccod^ all cliarpcs, inlcrosl, incurred 
Upon the goods plus a commission o! 31 per cent, on all goods (including 
1 per cent, for finance commission), and a commission o! 2l per cent, (iiiclud* 
ing 6nancc) on all jums. 

(4) 'Woaro to ficanco till] btisinoss to BUcIi amonnts and to buebertentas 
we may deem right. 

(5) The above terms also apply to manufacturers, direct business to India. 

The second term is important. The plaintiffs* duty was to 
realise the goods and any sliort fall on realisation in the amount 
advanced was to be made good to plaintiffs in the ffrst instance 
by Millcrsou & Co., failing which, BlocU was to make it good 
as .guarantor. 

In order to carry out these arrangements the plaintiffs 
arranged with the National Bank of India in London to finance 
the consignments that might be sent to the plaintiffs by 
Idillctson & Co. through Bloch by paying to Bloch 65 per cent. 
oE the invoice value of the goods on his banding to the Bank 
complete shipping documents for the same, the Bank being’ 
bound to hand over the documents to the plaintiffs’ firm in 
Bombay upon the terms existing between them for that class of 
business and up to the amount of the cosh credit allowed to them 
by the Bank. The plaintiffs were also to be responsible to the 
Bank for any short fall in the advances mode by them to Bloch. 

On the 5tb of April 1907, Millcrson & Co. delivered to Bloch 
‘bills of lading and invoices for the 500 boxes of tin plates 
already referred to shipped by “ Clan Macleod/* to the plaintiffs 
in Bombay and requested payment of the advance of 65 per 
cent, upon the invoice value amounting to £255-5.2. On the 
same day Bloch acknowledged the receipt of the documents and 
enclosed his cheque for £255-0-2, That cheque was received by 
Uillersou & Co. on the 6th of April. On the 5th April Bloch 
banded to the National Bank the documents for tlie 500 cases 
and requested payment of a cheque for £255-5.2 being 65 per 
cent of the invoice value. A cheque for this amount was sent 
to Bloch on the 6th of April. On the same day Millcrson & Co. 
called a meeting of their creditors for the 12th of April and on 
the 9th of April Lloyd & Co. notified the first defendants to stop 
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llie 250 cases supplied by them to Hillerson & Co. The 
shipping documents after being received by the Bank were 
transmitted in the usual course of business to Bombay and were 
handed to the plaintiffs'.on the 2Dth of April in exchange for a 
trust receipt of that date, whereby tho plaintiffs undertook in con- 
sideration of the Bank banding to them the shipping documents 
held as security for the payment of £255-5-2 to land, store, 
and hold tho goods until sale, and sell the goods as the agent or 
trustees of tho Bank, and until such sale to hold the goods and 
afterwards the sale-proceeds thereof as the property of the Bank, 
and subject to the Bank's security thereon, and to hand the 
proceeds of sale to the Bank advising them in respect of ^hat 
shipment the payment was made, so that, they might apply the 
payment to its appropriate advance undertaking that the 
proceeds of the goods should be treated by plaintiffs as belong- 
ing to the Bank and earmarked as tho Bank's property until 
the advance should be fully paid and satis6ed by the plaintiffs, 
and the plaintiffs undertook that if the goods covered by the 
trust receipt should not be sold for cash, or if in tbe case of any 
goods delivered against Bazaar chits or promissory notes, the 
Bazaar chits or promissory notes should not be realised in sufficient 
time to permit of tho advance being paid at the due date to hand 
to the.Bank within sixty days the full amount of the advance 
money with interest at 7 per cent, running from the 6th of 
April 1907 up to tbe approximate date of arrival of remittance 
in Loudon, such payments to be made in sterling. 

We entertain no doubt that Bloch was the pledgee of the bills 
of lading from iSIiUerson in consideration of tho advance of 
X2o5-5-2 ; that the National Bank were pledgees of the bills of 
lading from Bloch in consideration of tho advance to Bloch of 
that sum at the request of, and for and on account of, the 
plaintiffs, and that the plaintiffs were the holders of the hills of 
lading under their arrangements with the Bank being bound to 
repay to tbe Bank tho full amount of the advance made to 
Bloch by the 29th of June 1907. There is no question hut that 
the plaintiffs fulfilled their obligations to the Bank by handing 
to them on that date a demand draft on London in return for 
which they received the shipping documents together with tho 
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trust receipt duly cancelled ; nud they were after that date the 
pledgees for value of the bill of lading if indeed they did not, 
being the transferees of the Bank's rights in respect of the 
advance of £255*5-2 ns against the defendants^ occupy that 
position from the 29th of April. 

. The ” Clan ^laclcod arrived in Bombay on the 18tU of May 
and the plointifis duly presented the bill of Jading for tlje 600 
boxes of tin plates. The second defendants, however, as agents 
for the ow’ncrs stated that with reference to tho bill of lading 
they had been asked b}' Messrs. Lloyd & Co. in London to put 
a stop on 250 boxes marked F,E.L.S. The plaintiffs then by 
their letter of tho 15th of May gave the second defendants the 
option of cither delivering tho whole consignment of 500 boxes on 
presentation of the bill of lading or making good to them tho 
amount of tho advances "paid by them" namely £255'5-2 
on those goods. The second defendants, however, replied that 
they had been advised to deliver 260 boxes out of tho 500 to 
Messrs. Glp.de & Co. and for the balance enclosed a delivery 
order to enable the platntiSs to take delivery. The plaintitTs 
then by their solicitor's letter of the ISth of May pointed out 
that they had made an advance upon the whole of tho 500 
boxes constituting the consignment and tho bill of lading, for 
all those boxes were assigned to them by way of pledge ; that 
the advance was made in good faith ; and that Lloyd & Co, 
were not entitled even though they might be unpaid vendors 
to stop the goods in transit except on payment or tender to tho 
plaintiffs of tho advance which had been made. The only 
reply from the second defendants w'as that they had given tho 
plaintiffs a delivery order for 250 boxes out of the consignment 
under instructions from the owners of the steamer and beyond 
that they were not prepared to accept any responsibility. The 
plaintiffs having declined to accept anything but the full pay- 
ment of the advance or the full amount of the goods mentioned 
in the bill of lading, the 250 boxes, which were not tho snhject 
of Lloyd & Co.'s stoppage orders, were cvcntnally sold, and 
realised about Rs. 600, 

It appears that the defendants refused deliveiy to the holders 
of the bill of lading under an indemnity received from Lloyd 
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& Co. But as they had not offered to discharge tho lien of the 
defendants for £255-5-2, Lloyd & Co. were not entitled to 
receive the goods and tho shipowners, namely, the first 
defendants and their agents, the second defendants, arc liable for 
conversion and the plaintiffs are entitled to join them botli in 
this suit : see Bata v. ; I/cstte v, IFitson^-K 

The next question which arises is ; ^Vhat is the amount of 
the liability? The ease was argued on the footing that the 
defendants, though bailees, were entitled to set up against tho 
plaintiffs a jm icrtiit .namely that of Lloyd & Co. It was 
urged on behalf of the defendants, and the argument found 
favour with the learned Judge, that assuming the plaintiffs 
at the date of suit to be the pledgees of tho bills of lading the 
liability of the defendants is nil, because the plaintiffs bad 
other means of securing payment of tho advances made by them 
through the National Bank to Bloch. In support of this orguraent 
the ease of In the inaitcr of ’Watzinthui'^'^ has been referred to. 
In that case the contest was between the unpaid seller of certain 
oil and the assignees of the bankrupt buyers. The pledgee of 
the bills of lading for the oil had hold a quantity of other goods 
of the buyers all of which he had realised for a sum in excess 
of tho advances made by him, and the point which was decided 
in tho case was whether the goods of the unpaid seller could be 
brought into the bankrupt buyers' estate for distribution among 
their creditors when the pledgee of the bills of lading, who was 
the only person having a right superior to tho unpaid selier, had 
already been satisfied out of the bankrupt's own assets. It was 
held that once the pledge bad been satisfied the goods or their 
value must be restored to tbc unpaid seller. 

The contention that the plaintiffs are bound to realise and 
enforce all other securities at their disposal before resorting to 
the goods of Lloyd & Co. mentioned in the bill of lading is 
based upon a passage in the judgment of Lord Denman where 
he says j 

"If, then, bad an equitable right to the oil, subject to Hard- 

man’s lien tbereon for his debt, ho would, by means of his goods, hare become 

(1) (1826) C B. & C. 88. (2) (1821) C BToorc 415. 

(3) (1833)eB.&Ad.8l7, 
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B rxrely to Hardman lor Lapa^t't d®M, and wonld ttcn hare a clear ctinity to lPli\ 
oblige Hardman to hare rcconm sgainst Lapage't owu goods, deposited — — 
with him, to pay bis debtineasoo! Ihasntety; and all the goeds, both of Sciji"! 
iapajsand TTeifzinf^u#, haring been sold, he would hare a right to insist 
upon the proceeds of Lapage's goods being appropriated, in the first iusbvnct to Cux Us 
the payment of the deht.*' SnuMsu 

biKrru' 

The learned Judge in the lower Court treating Lloyd Co, 
ns sureties has held that any loss, which may have been suffered 
hy the plaintiffs owing to their inabilU}' to apply the proceeds 
of the goods stopped by Lloyd & Co. in satisfaction of their 
advance upon the bill of lading, can bo made good by cliarging 
Bloch for the same in account. Ho says that the plaintiffs have 
actuall}’ debited Bloch in account with tlio amount of the 
advance. Wo have been iiuable to find in tho evidenco nn 3 ’tlung 
to support this statement. The plaintiffs' clerk Annndrao Hari- 
shnnkar states : We have not got back the advances mado on 
tho 500 cases in suit," Similarly Bloch has not recovered tlio 
amount of his advance from Millerson & Co, Ho states that at 
the time when Millerson A Co. suspended payment, tlio amount 
duo to him for advances was £7,640-14*0 including tho advaneo 
of £256 against tho bill of lading. Ho also says that lie thinks 
ho will be a loser on tho whole business with Millerson A Co.; 
that although ho had bought the estate (moaning thereby the 
margins payable to Millerson & Co. on realisation) it 1ms turned 
out a failure. If, however, we assume that tlio plaintifis havo 
debited Bloch in account with the amount advanced against tho 
bill of lading, there is nothing to show tliat they liave recovered 
it or will recover it without objection from Bloch : it is not clear 
how Bloch is liable in respect of it under the terms of his agree- 
ment with the plaintiffs so long as they havo not realised tho 
goods against which the advances were made, for Millerson & Co. 
were to be responsible for any short fall on realisation in tho 
first instance and Bloch was to bo liable on their default for tho 
same short fall. Bloch as a guarantor would bo entitled to insist 
that the goods, the sale of which was contemplated, should be 
realised before ho could be charged with liabilitj*. Again, even 
if Bloch is liable to the plaintiffs in respect of the advance, it 
docs not appear to us that Lloyd & (3o. would be entitled to any 
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remedy ag’ainsfi Bloc?i as they have not paid or performed all 
they were liable for as sureties. See Contract Act, section 140. 
The utmost benefit, we think, which the defendants arc entitled 
to obtain from the position of Lloyd & Co. as sureties is the 
right to the security of tho 250 boxes which they were willing, 
from the outset, should bo received by the plaintiffs and which 
were, therefore, available forsalc in or towards satisfaction of the 
advance made against the bill of lading. Tin's, wo think, follows 
from either section 130 or section 141 of tho Contract Act. Tho 
plaintiffs by refusing to take delivery of tho 250 boxes have 
omitted to do an act which their duty to the surety required 
them to do, and to the extent to which that omission has resulted 
in loss the surety is discharged. 

Now the value of the 250 cases not shipped by Lloyd & Co. 
was, according to tho invoice, £19445*10. Tho goods were sold 
during tho progress of the suit in February 1909 for 
Rs. l,625-8-0 from which Rs. 1,022-12*7 were deducted for customs 
duty, Port Trust, and King’s warehouse charges, leaving n 
surplus of Rs. 602-11.5. 

We do not think that it can be fairly assumed against tho 
plaintiffs that tho full invoice value would have been realised 
upon a forced sale of the 250 boxes in order to ease tho surety. 
At the same time it may be that the sale in February 1909 is 
not a fair criterion of the price the goods would have realised 
if they had been sold at once after their arrival in May 1907. 

In the absence of evidence upon the point we allow Rs. 2,000 
as the price which might have been realised at a forced sale in 
May 1907 ; and of that sumRs. C02-11-5 is in the hands of the 
Collector of Customs. 

It is obvious that this amount of Rs. 2,000 is not sufBeient to 
discharge tho claim of the plaintiffs for £255-5*2 and interest at 
G per cent, per annum and no offer or tender has been made by 
the defendants in respect of the plaintiffs’ claim. 

Wc, therefore, hold that the plaintiffs ore entitled to recover 
from the defendants the difference between Rs. 2,000 and 
£255-5-2 calculated at I«. ‘id. per rupee witH interest at 6 per 
cent, per annum and costs properly incurred in the realisation of 
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their security. They nre, however, not entitled to recover such 
costs as are attributable to their unsuccessful contentions upon 
the issue of stoppage in iransitiu Those costs we assess at one* 
third in each Court. 

We, therefore, reverse the decree of the lower Court and 
decree that the defendants do pay to tho plaintiffs the sum of 
Its. 1,828-14-0 with interest thereon at 6 per cent, per annum 
and two-thirds of the costs of this suit throughout. The 
respondents must assign to the appellants the Es. 602-10-7 in 
the hands of tho Collector of Customs. 
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Decree reverted. 


Appellants’ solicitors Messrs. Crat^ie, Dlvnt ^ Caroe, 
Respondents* solicitors j— Messrs, Craw/ord, Sroten Co, 


K. MCI, K. 


OUlGINATi OlYiL. 


Bt/ore Mr. JusHce Maeleod. 

In THE MAITEU OP THB SPBCIPIC BlXIEr AcT I 07 1 877 AJfP JJT TUB 1010. 

jiiTiEB or SARAFALLY BIAIIOOJI. July 7, 

In THE MATTES 07 THE SPECiriC RBME? AcT I OP 1877 ASD IH infi 
irAirra of JAFIER JVSVB. 

Bpeeifie Belief Act (I of IS77)$ terthn ^5— Oentro? pn«eip7e 
interference ly jUgh Court— Municipal Aeet{onpeUtion'-‘JttTitdictxon and 
discretion of Chief Judgeef Small Causes Court— CUy of Bomlag Municipal 
Act (Bom. Act Jllef 1888 as amended ly Bom. Act VoflDOjJ, seetions 
*33 and 34- 

A Municipal election petition IwvuJgtcen lodged iritli tho Chief Judge 
the Small Ca ees Conrt, the latter unseated two of the luecessfia ' 

• Section S3. (1) If tho qualification of any pereon declared tote el 
being a Councillor is disputed, or if the validity of any election is , 

■whetlcr by reason of tho improper rejection by the Coamissioner cf a 
tion or of the improper reception orrefufalcfaTote,orforany . 
person cniolled in the Municipal election roll ttny, ot any time, 
days after the result of the election has been declared, apply •* 

U 955-8 
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and found cause of objection against tlio candidate In nlioso favour were 
recorded “tlio next highest number of vniid votes after tlcte jclcrrcd os 

of the Small Oauso Couit. If tho application is for a declaration that auj 
particular caud'idato shall be doomed lollmvo been elected, the applicant shall 
maho parties to hia application all candidates nhc. although not declared 
elected, liavo, accordirg to the rcbttlfs declared by the Commifsioncr under 
section S2, a greater number of votes than tho said candidate, and proceed 
againsit them in tho samo manner no against the said candidate. 

(2) If tho said Chief Judge, after making such inquiry as he deems necessary, 
finds that the election vvaa a valid election and that tho person whoso election Is 
objected to is not disqualified, he shall conCim the declared result of the election. 
If he findo that the person xthoso election is objected to is djsqn.’diCed for 
being a Councillor he shall declare such person’s oleolion null and void. If ho 
finds that tho election is not a valid cloction ho shall set it aside. Tn either case 
ho shall direct th.vt tho candidate, If any, in whoso favour tho next highest 
numhor of valid votes U recorded after the said porson or after all tho persons 
who wero returacd as elected at Uio eald election and against whoso oloclion no 
cause of objection Is found, sliall bo doomed to hare been elected. 

(3) Tho said Ohief Judge's order ohalt bo conclusive. 

(4) If ho sets osido an oletHon cr if, when ho declares a person who has been 
declared elected disqualified for being a Councillor, tboro is no other candidate 
who can be doomed to have been elected, proceedings for filling the vacancy or 
vacancies shall be taken under section 34, 

(fi) Every election not called in qu elion in nccoidanco with tho foregoing 
provisions shall bo doomed to have boon to all i tonts a good and valid election. 

Section 84. (1) If from any cause no Councillor Is elected at any general 
election, tho xotiriug Couiioillor or Councillors ehall, if willing to servs, bo 
deemed to bo re-elected. 

(2) If, in auy such taso tho retiring Councillor is not willing to servo, or some 
of tho retiring Councillova nro willing to Bcr\o and some nro not, or 

if, in tho case of an cloction to fill n casual vacancy, no Councillor is 
elected, or 

if, in the caso of any ©lection, an insufficient number of Councillors aro 
elected, 

the Oommissiqiier shvU, without delay, inform tbo Corporation of the circum- 
stances, and thereupon the Corporation, bo iiz as it is constituted, may appoint 
ft duly qcalifiwl iierson to fill tho vacancy, or each vacancy, as the enso may 
bOi tvnJ, if tho Corpomlion shall fail within Cftccu days after receipt of such 
information to appoint a person as aforesaid, tho Commissiincr shall appoint 
another d.vy for holding a fresh election, 

(S) A frojh election h?!d under this soetion] shall -ho held subject in all 
respects to tbo eamo provisions as if it were an olecllon to fill a casual vacancy. 
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flcctea." lie dfclinecl to jnqmro futtter into iho claims of any otlior candi- 
dale or lo ilocJaro nnj otlicr candidate elected, on hin Interpretation of 
*«llon r3 {2) of the Bombny Municipal Ail (Bom. Act III of 1898 as amended 
b^T Bom. Ad V of 1003), ho was not eaahlci) to do so. 

The t^o hiclie*t of the ether unsacecssfnl caodhtates thereupon ohf.alnecl 
rales ngalnst tho Chief Judge under section 45 of the Specific Belief Ait 
(I of 1877), to show cause vrhy ho should not proceed to declare them clecicd 
under seel ton 33 (2) above meftioned. 

Held, tkit the C'so fell within the general principle referred io in Ex parti 
A/iInrriB that where an inferior tiihnnal improperly refused to enter upon a 
complaint, a rnandamns would issue. 

Section 33 hating hecnheldto empower tho Chief Judge to set aside the 
election of any number of candidates returned as elected, theio was nothirtg 
repugnant in consirning the section as empowering tho Chief Judge to fill up 
any numher of varancies so created from the list of unsuccessful candidates 
subject to the prorisicna of the section. 

It was clearly incutnlsnl on tho Chief Judge to deal with the question of 
suing np both the Taeanclos. ITo should accordingly proceed to place the 
unsuccessful candidates in order of valid rotes Tho two with the highest 
number of valid votes against whom no cause of ohjecllon was found should be 
declared to bo deemed to be elected, ffouly one qunitfied, or none qualified, 
proceedings for filling the vacancy or vacancies would have to be taken nnder 
section 84. 

An application atider section 33 (1) should name the persons whoso election 
is objected to. 
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At the Irionniol general election of Municipal Councillors held 
in January 1910 fifteen candidates presented themselves to 
contest the eight vacancies in tho Mnndvi Ward. Eight candi- 
dates were declared by tho Municipal Commissioner duly elected. 
A petition was shortly afterwards lodged with tho Chief Jndgo 
of tho Small Causes Court, under section 33 of tho Municipal 
Act (Bom. Act III of ISSS), praying for the setting aside of the 
election of these eight Councillors, or of one or moro of tJicm, 
on the ground of personntion, coercion and undue inliuence. 
The inquiry resulted in the Chief Judge selling aside tho 
elcetlon of two of the eight Councillors, namely, lho>o standing 
8rd and Clh respectively on the list relumed by the Municipal 
Commissioner, rrocceding under the latter part of section 83 (2) 
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of the Act, the Chief Judge hold that only one candidate could in 
any event fulfil the conditions therein set out, and that, as objection 
existed against that candidate — in this case, number 9 on tbc list—, 
no other could be declared elected. The two vacancies thus caused 
were later filled by the Corporation under the provisions o£ 
section 34. On 13th June 1910 on the petition of Jaffer Ju?ub, who 
stood 10th on the list of candidates, Sladcod, J., granted a rule 
nisi to issue to the Chief Judge to show cause why he should not 
proceed to direct under section 83 that the petitioner bo deemed 
to have been duly elected, A similar rule was granted on the 
petition^ of Sharafally Mamooji, who stood llth on the list. 
The two rulerwere consolidated and argued together, 

Kemp (with him Jetrdtne, Acting Advocate General) appeared 
for the Chief Judge of the Small Causes Court to show cause. 

Section 45 of the Specific Relief Act provides that the Act 
required to bo done roust be clearly incumbent on the public 
officer. But here the Act is not in any event incumbent on 
the Chief Judge without further inquiry. Tho High Court 
. has no power to interfere where the Judge has exercised his 
discretion in a roatter within his jurisdiction. Even if it has 
the power it will not use it in such cases. It will only 
interfere where the Judge has wrongfully refused to perform 
his duty and not where be has gone wrong in performing it : 
sec Clifton V. In rc Milner^^^ and The Queen v. The Judge 

of Ponigpool County Court'^^, This case must bo distinguished 
from Jn rc Brighton Sewers where the Judge refused to 

perform his duty. In In rc BowenS^ it was held that tho con- 
struction of a statute was within the jurisdiction of the County 
Court Judge, and even if hia construction was erroneous a 
prohibition could not issue. Here the case is oven stronger, 
Not only is the matter decided by the Chief Judge within his 
jurisdiction, but it is within bis exclusive jurisdiction. The 
Act which created the right claimed by the petitioners also laid 
down their remedy. The whole point is fully dealt with 
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in Mauhanhnr v. Municipal Corporation of Bomhntj^). Tho 
ju<lgmont of Jenkin^ C. J,, in that coso went much further 
thnn the actual decision, and is entirely against the petitioners. 
In anj- ease tho Cliict Judge’s construction of section S3 (2) 
is not only correct, but the only possible construction. Any 
other tending makes tho word ‘next* superfluous. Only one 
candidate can have tlio next highest number of valid votes, and 
tho fact that there is cause of objection against him cannot release 
other candidates from fuHilling the first condition. Tho section 
docs not enable, much less compel, the Chief Judge to go down 
tho list til) ho comes to a candidate against whom no objection 
exists. Tho supposed intention of the legislature cannot be read 
in when tho words are clear : f airy of St. John*f, BamptUad v. 
Colton^, Lastly, the interference of the High Court where it lies, 
is purely discretionary, and many considerations arise as to tho 
use of that discretion: see TAc Queen v. Church Wardens of All 
Saints, Wi$an^'^* Such a rule, if granted, would lead in future 
to delay and uncertainty. In every election petition the Chief 
Judge must decide numerous points of law, and all these might 
bo disputed in tho same way. This is an indirect appeal, 
where no appeal lies, 

Jardine, Acting Advocate General, appeared for the Municipal 
Commissioner. 

The only interest of tho Commissioner in this case is that tho 
section should be read aright. The Court should boar in mind 
that the construction of the Act has not come before it as res 
Integra, and even though mistaken should not be interfered with 
lightly, especially if a reasonable iaterpretation has been given. 
The petitioners hero are in reality appealing. They have also 
been guilty of delay. Such an application as this ought to have 
been made at the earliest possible moment. Had the Corporation 
known of this petition, they would have refrained fromflUiDg the 
vacancies until they knew the result. But ns it is, the vacancies 
have both been filled. Finally, the rule cannot bo made absolute 
in its present form. Tho Court, if it decides to interfere, will 
have to give directions to tho Chief Judge, JIust the inquiry 
0) (1D07) 31 Bom. Wl.* W ilSSu} IS A. C. p. 9. 

P) (1S76) l.A.C.»lr.CSC*. 
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be re-opened, ov Twust ho decide, as to the validity of votes and 
causes oC objection, on such evidence only as has been adduced ? 

Sefalvati, for the petitioners, in support of the rule. 

■ There was uo undue delay. The petitioners applied at the 
earliest opportunity,*— the first day of term. The Corporation 
would probably have filled the vacancies in any case, ns, otherwise 
after fifteen days they would have lost their right to do so under 
section 3 1. The casc.s cited with regard to the jurisdiction and 
discretion cf the High Court to interfere are all in my favour. 
They all show that this Court will interfere where the lower Judge 
has refused to perform his duty. The duty of the Chief Judge in 
this case was, according to section 3 J (2), to declare the petitioners 
elected. This ho wrongfully refused to do. Ho had jurisdiction 
and refused to cnlertain H. The case ol Mau^aiU'ar v', Muni- 
cipal Corporation^^ only decided that a suit would nob He in a 
matter in which the Chief Judge's order was conclusive. It has 
no application hero. The Chief Judge's construction of the section 
is wrong. It is not necessary to give it stJch a harrow meaning 
even if such meaning is possible, and it was obviously not the 
intention of the legislature. The weakness of that reading is 
apparent when its alleged cflect in restricting the Chief Judge to 
the consideration of cne candidate could be nullified by the filing 
of a. scries of petitions. For I Bubroit that it would bo so nullified. 
The Chief Judge in his judgment has not found any cause of 
objection ogaiast the petitioners, and it is therefore clearly incum- 
bent on him to declare them elected. The order should be that 
he should proceed according to law. 


MacLeod, J. In January last the triennial election of eight 
Councillors for B Ward Mundvi to the Municipal Corporation 
of the City of Bombay was held according to tho provisions of the 
City of Bombay Municipal Act III of 1888. There wore fifteen 
candidates and tho result of tho poll was duly declared by the 
Municipal Commissioner under section 28 (p) of the Act. Under 
section 28 { 17 ) the first eight candidates wore deemed to be elected. 

A petition was then presented under section 33 of tho Act 
by one Husenbhai Abdulabbai Laljcc to tjie Chief Judge of tho 
(I) a907) 31 Bom. C04. 
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Small Causes Court praying that the whole election or the elec- 
tioir of the eight Councillors or of ono or more of them might ho 
ret aside and a scrutiny held. The fifteen candidates and the 
llunioipal Commissioner were mado respondents. The Chief 
Judge held an inquiry and set aside Iho election of Lalthamsey 
Nappoo and Khimji Hirji Knyani who occupied the 3rd and Cth 
positions oiuongat tlio successful candidates. 

The Chief Judge then came to the conclusion that under 
section 33 (2) ho wos only empowered to consider the claim of 
Farulbbai Joomabhai Laljee, tho candidate obtaining the next 
highest number of votes to the candidates returned as elected^ to 
bo held to be deemed to have been elected, but as he held that a 
valid cause of objection existed to Fazulbhai being declared elected 
he declined to direct that Fazulbhai should be deemed to be elected. 

Ho further licld that os there wae no other candidate according 
to the interpretation ho placed on the section who could be 
deemed to bo elected, proceedings for 61iing up tho two 
vacancies would have to be taken under section 84 of the Act. 


Sarafally Mamooji, who stood tenth on the list as notified by 
tho Comniissioner, then presented a petition to this Court under 
section 45 of the Specific Relief Act asking for on order tbot tho 
Chief Judge do proceed to direct under section 33 of tb© Romboy 
^lunicipal Act that tho petitioner shall be deemed to have boon 
duly elected and for such further and other relief os the circum- 
stances of the case might require. 

On the 18th June I granted a rule ogoinst the Chief Judge 
and directed that notice should be given to the Municipal 
Commissioner and also to Sir Joir.sctji Jeejeebhai and Dr. lUjab- 
ally V. Patell who had been appointed by ib© Municipa. 
Corporation purporting to act under section 3* to fill the vacancies 
caused by the decision of the Chief Judge. Tho rule was argued 
before me on the 28rd June. Mr.K. Kemp appeared to show 
cause on behalf of the Chief Judge ; Mr. Jardine, Acting Advocate 
General, appeared to watch tho proceediogs on behalf of the 
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Ifc wa? first contended by Mr. Komp that thi 
jurisdiction to entertain the petitioner's applicati 
section -^5 of the Specific Relief Act the High 0 
may make an order requiring any specific aci 
forborne within the local limits of its Ordinar 
Jmjsdiciion by any inferior Court of Jadicatui 
(tt) an application for such order be made i 
whose property franchise or personal right wou 
the forbearing or doing (os the case may be) of 
and {b) that such doing or forbearing is, under a 
time being in force, clearly incumbent on si 
public character. Rule 580 of the Bombay Hi 
prescribes the manner in which the application i 
The Small Causes Court is an inferior Cour 
within the local limit*! of its Ordinary Original Ci 
and the petitioner's franchise has been injure 
Judge refusing to consider his claim to bo deem 
elected. Therefore if I am of opinion that 
incumbent on the Chief Judge under section 33 
petitioner's claim, I have jurisdiction to direct t 
to do so. 

I may here deal with the contention that thi 
been guilty of delay so as to disentitle him to re 

Tbo Chief Judge delivered his judgment on 
The petitioner obtained a certified copy of the ji 
23rd April. The High Court vacation had then 
the petition was presented on the first day the Ci 
vacation. It is suggested that it should have been ] 
Ihe vacation, but the petitioner was under no oW 
and I think he was perfectly 'justified in waiting 
re-opened after the vacation. Then Mr. Kemp 
Chief Judge had eserclsed his discretion in a n;i 
exclusively within Ins jurisdiction and that actin 
pnncipics this Court would not interfere. But : 
not a question of discretion, the Chief Judge has s 
1 ... — . 
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vae-mcics c.wopl the claim of No. 9." If lie Imd said, "I have 
llio power hut I dcclino to cxerciso it in favour of any of the 
unsuccessful candidates” his decision would have been con- 
elusive. 

Tliis case falls within the general principle referred to in 
Ux parie that where an inferior tribunal improperly 

refuses to enter upon a complaint, a mandamus will issue. And 
SCO The Queen v. The Judge of the Pontgpool County Court^^\ 
where the High Court refused to interfere with the decisions 
of the County Court Judge, as, in the words of Wright, J., <‘hc 
had not really declined jurisdiction. He might or might not 
have made a mistake hut it could not be said lie had refused to 
entertain case.^’ 
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Lastlj’, it was suggested that even if I differed from the Chief 
Judge I should not give directions on the ground of public 
policy as the success of the petitioner in this case miglit Icod 
to applications of a frivolous nature being made to this Court. 
That may be a reason why this Court will not interfere wlien 
the lower Court has exercised its discretion but when jurisdiction 
has been declined it h a matter of public policy that a subject 
should not be lightly deprived of a franchise to which he is 
entitled by law. 

I now come to the merits of the case. Wliat arc the powers 
and duties of the Chief Judge under section 83 of the Bombay 
Municipal Act which has been materially altered by Bombay 
Act V of 1905 ? Wiihin fifteen days after the result of an 
election being declared any person cnroIIe<l in the Municipal 
election roll may apply to the Chief Judge (1) if the qualification 
of any person declared to bo elected for being a Councillor is 
disputed or (2) if the validity of any election is questionwl for 
certain reasons mentioned or for anj’ other cause. It is open 
to argument whether the word * election* means the election 
proceedings as a whole, or the election of an individual candidate. 

This question was discussed by Sir Lawrence Jenkins, C. J., in 
Bhatthaular v. Municipal Corporation cf hut in the 
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opinion o£ the learned Chief Justice it mattered little Avliich 
view prevailed. I .should bo inclined to think that neither view 
is wholly correct. 

An objection to tho election proceedings ns a whole must 
include nn objection to each of the individual candidates. An 
objection to the election of a particular candidate may involve 
on inquiry into the whole of the election proceedings as regards 
tliat candidate. "What does seem clear from. the wording of 
.sub-.scclion (2) is that an application under sub-section (1) should 
name tho persons whose election is objected to. 

The powers of the Ouef Judge under sub-section (2) Avere 
changed by the auieiiding Act and in order to prcseiibe the pro- 
cedure to bo followed in consequence of that change the follow- ^ 
ing words were added to sub-section (1) ; '*If the application is 
for a dcclamtion that any particular candidate shall bo deemed 
to have been elected, tho applicant .shall moke parties to hw 
applicatiou all candidates, who, althougli not declared elected, 
Imvc, according to the results declared by the Comraissionor 
under section 32, a greater number of votes than tho said candi- 
date, and proceed against them in the same manner as against 
tho said candidate.^’ 

It was open, therefore, to the applicant in the Small Causes 
Court to ask for a declaration that No. 16, for instance, should 
be deemed to have been elected, in which case ho was bound to 
make Ncs. 0 to H parties to his application. I do not under- 
.stand, however, tho la-st W'ords of the .sub-.section '^as against tho 
.s.aid candidate.^ The applicant would not be proceediug against 
tho particular candidate he Avished to bo declared elected, and it 
would .seem more in agreement Avith tho context if the sub- 
section ended ns follows : — ' as against tho successful candidate or 
candidates the validity of whose election h being questioned.' 

Sub-section (2) enacts what tho Chief Judge is to do when 
an application is made under sub-section (1). Jfo 1ms to make 
such inquiry as he may deem necessary and — 

1. If he finds that the olcctiou was a valid election and 
that tho person whose election is objected to is not disqiualified 
he filmll confirm the rc.su|t of the election. 
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If Cliicf Jud^c finds that the pcrgon whose clection^is 
ohjeefed to is disqualified for being a Councillor he shall declare 
such person's election null and void. 

3.^ If the Chief Judge finds that the election is not a valid 
election he shall sot it aside. 

The words 50 far as concerns the person whose election is 
objected to” appearing in the Act before the amendment have 
now been omitted. It may be they were considered Bupcrfluous, 
but whether the Chief Judge declares a person's election null 
and Void on tho ground that he is disqualified or sets aside au 
election as not valid, in cither case ho shall direct that the can- 
didate, if any, in whose favour the next highest number of valid 
votes is recorded after the said person or after all the persons 
who were returned as elected at the election, and against v/ho'jc 
election no cause of objection is found shall be deemed to have 
been elected. 

■ TtiiiChiaC Judge dcahng with this pavt of su6-sccifoii (i) 
says in his judgment : 

“ Tho Is't part of clause 2 of sccltoii 83 scc«h to contemplate only oiio can. 
didatc coiuiog in in the event of one vr more of the suecc^ful canlidates 
being unseated by the Court, that one candiJato hoing the gentleman with ibo 
next highest number of votes to tho caiulidatos rcturBod as elpclcd j'lOMled 
no cauto of objection exists against him. Hence if the cketlon of the whole 
night fliiccessfrtl candidates were set aside the Court would only li.'i' a power to 
deciaro tho ninth candidate oloctc^l in place of the eight reliiTneil c.mdidstci 
and if any cause of ohjection existed as to him nobody could bo declared 
elected." 

Later on ho soys: 

“As tho elections of the third and sixth icspondcnU have been set ainle the 
UncsUon to be considered is whether any cauwj of clijection can be urged 
ngalnat the ninth respondent who in the ordinary coarse and who alone nnder 
section 33 (3) can lo tlcchu-ed elected in place of tho unseated candidates;' 

Whatever the section may contemplate, the Court must give 

effect to its plain grammatical ineoniiig an J, with all Joe defer- 

emo to the learned Chief Judge. Hint meaning i, pcrfcclly clear. 
Under section 33 (2) of the Act ns it stood hcrorc it mas amend- 
ed by Bombay Act V of 1005 tho Chief Judge, it he set aside an 
election, had no power to ftll the s-acancy so created. It mas 
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ouly in tlio case of a person’s ulcctiou being beld null anti void 
on the ground that lie was dis<]U«lified for being a Councillor 
that the Chief Jiulgo could direct timt the candidate, if any, 
with tUo next highest uutnbcr of votes after the person dis- 
qualified or after all the persons who were returned as elected 
should be deemed to be elected. I am clearly of opinion that 
under that section the Chief Judge had power to fill up any 
number of vacancies caused by the election of candidates being 
declared null and void so far as tho number of unsuccessful 
caudidatca allowed in order of votes obtained by them. How- 
ever that may bo, tho amendments, introduced by Act V of 
1905, leave no room for ambiguity. It is not the candidate 
with the next highest number of votes udiom the Chief Judge 
shall declare to be deemed to bo elected but tho candidate with 
the next highest number of valid votes and against whose 
election no cause of objection is found. Tl>e Chief Judgo in 
stating what tho section in his opinion contemplated 1ms 
ojnittcd to notice tho word * valid.’ No doubt tho Chief Judge 
would bo entitled to presume that nil tbo votes in favour of a 
candidate as declared by tho Commissioner were valid but if a 
vacancy Ims to be filled all tho unsuccessful candidates arc open 
to attack and tho last on tho list may provo to be tho one witli 
the next highest number of valid votes. 

The object of the latter portion of s«b*section (1) added as 
above mentioned by Uombay Act V of 1905 now becomes clear. 
Tho change in sub-section (2) Ims enabled an applicant to apply 
to the Chief Judge for a declaration tlmt any of the unsuccessful 
candidates should be deemed to be elected and if the applicant 
in this case liad applied for a declaration in favour of No, 15 
ho was bound, as I have pointed out above, by sub-section (1) 
to make Nos. 9 to 14 parties of Ins application, As far as I 
can gatlier no such declaration was asked for but all the 
candidates were made parties to the application. If the Gliief 
Judgo could only consider whether No. 9 should bo deemed to 
bo elected or not, tho latter portion of sub-section (1) expressly 
added by tlio amending Act would bo meaningless. 

Then is there anything in the section w’hich can bo held to 
limit the power of fhc Chief Judgo to filling up one vacancy 
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only, >vlicu he has set aside the clccliou o£ moi'c than one of 
the successful candidates? Under section 13 of the General 
Clauses Act words in the singular shall include the plural and 
riftf vertd provided there is nothing repugnant in the subject 
or contest. 

The section has been held to empower the Chief Judge to set 
aside the election of any number of candidates retorned ns 
elected ; therefore I see nothing repugnant in construing the 
section as empowering the Chief Judge to fill up any number 
of vacancies so created from the list of unsuccessful candidates 
subject Co the provisions of the section. 

It was suggested that the Chief Judge might have to direct 
that candidates with a very small uumber of votes should be 
deemed to have been elected. That is a matter for the 
legislature and not for the Court, but I may point out that it 
would be possible for this to occur even if tho view of tho 
Chief Judge was correct and only the claim of the nest man 
out could ho considered. 

In my opinion, therefore, it wasclearly incumbent on tbc Chief 
Judge to deal with the question of filling up both the vacancies. 

I direct accordingly that the Chief Judge do proceed to place 
the unsuccessful candidates in order of valid votes. The two 
with the highest uumber of valid votes against whoiji no cause of 
objection is found should be declared to be deemed to bo elected. 

If only one qualifies, or none qualifies, proceedings for filling tbc 
vacancy or vacancies will have to be taken under section Gl, 

My decision in no way interferes with the discretion of the 
learned Chief Judge. It does not He within his discretion to 
refuse to e.vercise duties clearly imposed upon him by statulo 
when by such refusal the frauchisc of some person has been 
injured. 

Attorneys for the pelUioncr Messrs. TialurJai Co. 

Attorneys for the Municipal Commissioner;— Messrs. Cruv/orJ, 
iJfown «£■“ Co- 

Attorneys for the Chief Judge Mes-rs. LxiiU Co. 
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Before Sir Bas'd licoU, Kt; Jvslicc. 

MA^’CHAND PAA^ACllAND GUJAIl (or.ioiXAi.pEPENPiST 3), AvrELtiM, 
. r, KESARI kom KHUPCITAXD and another (original Pwiktiffs), 
Pespondents.* 

LimilaUon Act (X^V of 187/ Jt section 8, Schedule IJ, articic 170, Usplana- 
tion 1—Ltmilalion Act flX oflOOSj, section 7 — J/inor decrceAiohiers— 
Jp2ylication5 for cxccniion hy ffunrclinn-^Atbiinment cf majority hy one 
decree-holder — Application by yttanUan tales effect in favour of all — 
Iliijhtof the major d'CreC'hohhr to gioe dischargs to the judgment-debtor 
in rcajifct of thejudgmint'deht. 

Two minor fenlcr^j wlio were Loni in tl»c years 18SI and 1SS7, oblamcd a 
decree against tlic dcfendanls in May 1900. '-llie iniiior decrcc-lioUlcrs were 
icprcscnteil by a gitanlian appointed by ibc Cowrt. The said decree was 
coufuruedby tUc Uigh Court iir appeal in Match 1901. Subsequently the 
guardian presented applications fortbi* cnccqUoq ot the decree in 1904^1905 
and 1900, aiad while the last appUcation was pending the ^ardian died. 
Tlieicupon the dccroc-boldcrs piosented an application for execution as majors 
inlOOS. The deteudanta contended that tvs tUo elder d«cree*holder had attained 
inajouty, the application hy the guaidian was, as to her, unauthori/ed and (he 
execution of the decree was barred as against her. It was further contended 
that as the older decreodiolder could from the time of her attaining majority 
luako urv applusatiou and give a good discharge to the judgmcul-dehtor for the 
decretal«dcbt without the concuu'cuco of the minor, time had, therefore, run 
against both under section 8 of the Limitation Aot (XV of 1877) or seolion 7 
of the Limitation Act (IX of 1908) 

Held that hy reason of the first explanation of article 179 of the Limitation 
Act (XV of 1877) an application made by a repKscntaliTo of ono of joint 
dccree.holdcrs takes effect in favour of all. Tliorcfore, though the elder deeico* 
holder had attained majority, the applications made by the guardian as the 
nest fiicnd of the initvor dcctcc-holdct took cflcct in favour of both- 

Held, further, that the contention under section 8 of the Limitation Act 
of 1877 or section 7 of the Limitation Act of 1908 was inconsistent with the 
decisions in Gorinciradt v. iPa/ion) and Zamir Hatan y. Sundas'^', the 
applicability of which had not ceased owing to any change in the words of 
section 7 of the Limitation Act of 1908. 

T 

First appeal from the decision of V. N. Raburkar, First Class 
Subordinate Judge of Salava, in an execution proceeding, 

• F5«t Appeal No, 102 of 1009. 

P) (1899^ 23 All. 199. 


0) (1895) 20 Bore. 383, 
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Tho facts of the case were as under 

Two minor Hindu sisters, Kesari and Thahu, who were born 
in tho years ISSl and 1837 rospoctivcly, obtained a decroo 
against three defendants in the Court of the First Class Subor- 
dinate Judge of Satara on the 1st May 1900, The minors 
were represented by one Balnram, a guardian appointed by tlie 
District Court of Satara, and ho Imving subsequently died Ids 
brother Eamji assumed the management of the minor’s estate 
sno 7n}in. The said decree was confirmed by the High Court in 
March 1901. In the years and 190C the guardian pre- 

sented applications for the execution of the decree, and while tlic 
last application waspending the guardian Rainji died. Thereupon, 
in the year 1903 the two decree-holders, Kesari and Thnku 
filed tho present application for execution as majors. At the 
time of tho application tho ages of Kesari and Tlmku were 27 
mid 21 years respectively. Kesari being a major in tho years 
1901, 1005 and I90G when tlie guardian presented applications 
for the oxeciuion of tho decree, tlic defendants contended that 
those applications were made by an unauthorized person, 
therefore, they did not avail tho plainlifis and owing to tins 
reason tho present application was beyond time. 

Tho Subordinate Judge overruled the dofendant.s' objection 
and allowed execution to proceed for the following reason : — 

ICcsari mid Tlwlcti weie joint decree*liol.lcr!>. Under sc<lion 231 of the 
Ciril Fiocodurc Code of 1P82 Tbaka coiiM apply f'n tUo Iciiprit of Jiprself 
and lior sister. Siio w.-vs a minor. Hrotion 7 of the LuuiUtion of 1877 orof 1008 
wonld sarc the bar of liinitntioii ereii if then) lad been no prcvimig applications 
at all (20 Bora. JIS3 ; C Boiubny Law Jlcporlcr Cl?) Inthii caso th<‘re >\cro 
provious applications and the present application «hich was made within tlueo 
years finm the nttalninj of majority l>y Tlaku e.miiot he hsm-d. 

Defendant 3 preferred an appeal. 

jY. J/. TalvarShan for the appellant (defendant 3).— 

Ivc.sari had uttainedmajoiity when tlicnpplications for execution 
were made by the guardian. He had therefore no authority to make 
the applications. Tho'o applications were therefore inefTeclUftl 
and the present application Avldch is made by Kesari and Tliaku 
is barred by limitation. Further, Ktsari having attained majority 
could give a valiil dhebarge tn the jndgmentHlebtor during llie 
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minority of Thaku under section 231 of the Civil Procedure Code 
of 1882. Therefore under section 8 of the Limitation Act of 
1877 time began to run against Kesari and Thaku both. Suppos- 
ing they were not joint creditors or claimants under that section, 
still under the provisions of section 7 of tho Limitation Act of 
1908 there can be no doubt as to Kesiri's right to grant a 
discharge to the judgment-debtor and tlio bar of limitation i'^ 
not saved, 

K. A". Koi/nji for the respondents (plaintiOs). — 

Tho decree to he executed ^Yas a joint decree, therefore, an ap- 
plication for execution made by one Joint decree-holder would take 
effect in favour of both under the first explanation to article 179 
oF the Limitation of 1877: see the Full Bench ruling of the 
Allahabad High Court in Zamir Hasan v. Sxmdar'^'^^ V/ith 
respect to the right of Kesari to give discharge to the 
judgmeut-dobtor during the minority of Thaku, we contend that 
the ‘ discharge * mentioned in section 8 of the Limitation Act of 
1877 refers to a discharge which is wholly tho act of the party 
giving the discharge. Here the judgment-creditors were sisters 
and neither could givo a discharge oh behalf of the other. Tho 
discharge under section 231 of the Civil Procedure Code of 1882 
is a power exorcised by the Court and not by the party : Zamir 
Ilasan v. Snndar^^^ ; Govindram v. The change of language 

in section 7 of the Limitation Act of 3908 has made no difference 
with regard to t\\c qvrestion of discharge. Either section con- 
templates a case like that of a manager c.apahlo of giving a 
discharge on behalf of the wliole joint family. Wo therefore 
submit that our present application is within time. 

Scott, C. J. : — It is contended in this appeal that the learned 
Subordinate Judge was wrong in holding that an application for 
execution of a decree which Imd been passed in favour of two 
Hindu females during their minority, was not barred. 

The application was made in 1908 and at that date the ago of 
'the elder decree-holder was 27 and that of the younger decree- 
holder 21. There had previously been several applications for 
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It is contended that the elder had attained the age of 
majority and that, therefore, the execution of the decree must 
be barred as regards her. It is, however, pointed out by the 
Full Bench in ^awtr Hasan v. Sundar^^^, that by reason of the 
first explanation of article 179 of the Limitation Act an appli- 
cation, made by a representative of ono of joint decree-holdtrs, 
takes effect In favour of all ; therefore, though tlic elder dccrcc- 
lioldcr Kesari had attained majority the applications made by 
Ranyi as nest friend of Thaku took ofTect in favour of Loth. 

It is also argued that under section fi of tlic Limitation Act 
of 1877, or, at all events under section 7 of the Limilation Act 
of 190S, the elder decree-holder Kesari could, from the time of 
her attainment of majority, make an application under section 
231 of the Code of Civil Procedure of ISS2 and given good 
discharge to the judgment-debtor in respect of the judgment- 
debt. 

That contention, however, is inconsistent with the decisions 
in Gorindram v. Tatto^-^ and Znmir Ifatan v. SiindarW^ and the 
applicability of those cases has not ceased owing to any change 
in the words of section 7 of the Limitation Act of 190S. 

I, therefore, 'think that the learned Judge in the lower Court 
came to the right conclusion, and I dismiss this appeal with costs. 

Appeal dimi'ttd. 
o. D. B. 


tlie execution of the decree, for, Ramji, the brother of the deceas- 
ed guardian of the miriors, had in 1901, 1905 and 1906 presented 
different darkhasts purporting to act as the guardian of both 
the decree-holders. 

Kow os a guardian had been appointed for them they did not 
attain the ago of majority until 21 and at the time of the appli- 
cations in 190 J-, 1905 and IIjOG the younger decree-holder was 
still a minor. 
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Before Sir Basil Sc&W, Kt.^ Chief Jusdee, and Mr. Justice Batchelor, 

igjo. BAI SHUI VAKTUBA (oeioinal Defendanx 1), Appellant, p. TflAKORE 
April 13. AjARSINGHJI RAISINGUJI (obioinal Plaintifp), Respondent, and 

RANSINGUJI AGARBINGHJI (obioinal Defendant 2), Appellant, 

V. THAKORE AGAUSINGHJI RAISINGIIJI (oeiolval Plaintifp), 
Respondent.* 

Specific Belief Act (f of J877)t ieetion d2^0ivil Procedure Code (Act VXH 
oflSSS), section 15-^15 and IG Vic., e. 8G, s. 50— ‘Suit bp plaintiff for mere 
declaration that the minor defendant seas not his son-~InvestigaHon of 
claim icithau delay. 

A TaIiilcdar*plAinti£E brouglit a snit for a declaration that dcfomlant 2, a 
minor, was not his son and Uiat ho was not born to tbo plaintiff’s wjfo, defendant 
1, and for an injunction restraining defendant 1 from proclaiming to the world 
that defendant 2 was plaintiff’s son and from claiming malotcnance for him as 
such son. Tho defendants contended that the suit was not maintainable under 
the provisions of tho SpeciCo Rollof Act (I of J877) and that it was premature. 

Seld, that the suit was maintainable, it being within tho provisions of 
section 42 of tho Specific Belief Act (I of 1877). 

Seld, further, that in the interests of jostlco it was of the highest importaiico 
that such claims should bo investigated and decided without unnccossaiy dola^, 
and when tho oontrovois; liad once been brought to trial tho decision should 
ordinarily follow the nsu.al course. 

Tool Y. EteingO) distinguished. 

First appeal from tho decision of Chondulal JMathuradas, 
First Class Subordinate Judge of Surat, in Suit No. 503 of 3902. 

The plaintiff, who was tho Talukdar of the Guaf State in tJie 
Dbandhuha Taluka, sued for a declaration that the minor 
defendant 2 was not his son and that ho was not born to his 
wife, defendant 1, and also to obtain a perpetual injunction 
restraining the defendant 1 from proclaiming to tho world that 
defendant 2 w’as his sou, from establishing that the said defend- 
ant was hi.s natural bom son and from claiming maintenance 
from the plaintiff as such son. The plaintiff alleged that ho was 
married to defendant 1 about ten or twelve years before tho suit, 


* Joint Appeals Kos. 4C anil C7 of 190G. 
(U (1903) Ir. Rep. 1 CL. 434. 
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that thereafter she lived with theplaintifE as his lawfully wedded 
wife hut as no son was born to her on account of ill-health and 
olhor natural defects, the plaintiff married a second wife, that 
defendant I, thereupon, with a view to set up a supposititious 
son, left tliG plaintiff and went to live with her .father in the 
\iIIoge of ^ adgauni in Cambay and that in a previous proceed- 
ing instituted by the plaintiff against defendant 1 in the Court 
at Cambay ahe urged that a son was bom to her, hence the 
present suit. 

Defendant I answered that the suit was unsustainable under 
the provisions of the SpeciBc Relief Act, that the plaintiff had 
filed a similar suit in the Court nt Cambay and he withdrew it 
without liberty to file a fresh suit, therefore, the present suit was 
opposed to the provisions of sections 12 and 37S of the Civil 
procedure Code of 1882, that she had no natural defects and she 
all along served the plaintiff as his wife, that as sbe was expect- 
ing her confinement she went to live with her fatlier and gave 
birth to defendant 2 on the 1st September 1001 at her maternal 
uncle*a house, that defendant 2 was plaintiff’s son and that no 
cause of action had accrued to the plaintiff. 

Tho Subordinate Judge found that the plaintiff’s suit was' 
not opposed either to the provisions of section 42 of Iho Specific 
Relief Act or to the provisions of sections 12 and 373 of the Civil 
Procedure Code of 1882. He, therefore, allowed the claim. 

Defendants preferred joint appeals Nos. 40 and 67 of 1906, 

Haiket, with f. i?. Deiai, appeared for the appellant (defend- 
ant 2) in appeal No. B7 of 1900. 

We contend that a suit likothe present cannot He ina Civil Court. 
The plaintiif-Tolukdar claimed a declaration that tho infant- 
defendant is not his son, that his wife was not pregnant and that 
no son was born to her. The lower Court erred in making tho 
declaration relying on illustration (a) to section 42 of the Specific 
Relief Act. We submit that (1) such a declaration cannot be made 
under section 42 and that, (2) even if H can be made Ibc lower 
Court erred in the exercise of its discretion in granting tbe relief 
against the infant. 

First, because there is no denial by the infant-defendant of 
any right or character of tho plaintiff, nor is he interested in 
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denying the pkinlifTs title to such character or rights because 

BAiSutii his own rights have not yet como into existence. The plainliff, 
e. as Talukdar, is entitled to enjoy lua estate for Ufc and tiic fact of 
AornsSaji iorant^a existence is no denial of the plaintiffs rights during 
UiiatxcHJi. his Ufc-tunc, The infant has not claimed anything against the 
plaintiff, therefore section 42 of the Specific Relief Act has no 
application. Section 15 of the Civil Procedure Code of 1859 as 
interpreted by the High Courts and tho Privy Council supports 
our contention ; Kaihama H'atchUr v. Dorashga Prrerh), Sheo 
Sin(}h Hai v. Dakho^^. Tho English Statute on TPhich 

section 42 of tho Specific Relief Act is based is in tho same 
direction : 15 and 16 Vie., c. 36, s. 50. These authorities show 
that tho plaintiff is not entitled to the relief which has been 
granted to him, A declaratory decree should not be made unle&a 
there is a right to some consequential relief which, if asked for, 
might have been granted : FUthr v. Secreiari/ of Slate for Xn(Ua^^^. 

Secondly, even if such a cose falls under section 42 of tho 
Specific Relief Act, the present is not the case in which tho Court 
should exorcise its discretion in plaintiff^s favour ; Tool v. 

Xfortk-FasUrn Marine Enfftnceritiff Company' v. Xiet^e 
Forge Company^^K The interest of the minor defendant should 
not be prejudiced by deciding a question which will arise in the 
future. It would not be necessary to decide at this stage intricalo 
questions when no immediate effect can bo given to the decision 
and when the postponement of the decision will not prejudice 
the plaintiffs rights in any way ; Huntbulti Kerain v, Jthri FttU 
Koer^^K Engliah Courts always keep back the decision in such 
cases. On the merits wo submit that the evidence in the case 
docs not justify the fmdiog in plaintiffs favour. Direct and 
circumstantial evidence of a strong character is requited in a case 
of this nature. 

Ittverarityt Framon and 5. G. Vesaif with J/. F* Mchfa and 
Ks MtUa^ appeared for tho respondeat (plaintifi). 

The present suit is maintainable under section 9 of the Civil 
Procedure Code of 1908 and section 42oftho Specific Relief Act 
a> <1875)1,. n. 2 J, A. 16?. W) (1003)If.Bep ICIi.iSl, 

m U6?e)Ii.U,61. A.87. ( 5 ) 0005) ICk 325. 

(») (1803)1,. n. ? 6 LA.J 6 iitr. 27 . t«) B Cal. 513, 
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Section 9 of the Civil Procedure Code allows all suits of a civil 
nature excepting suits of ^Ylncl^ cognizance is either expressly or 
impliedly barred. There can bo no doubt of the civil nature of 
the present suit and there is no law which either expressly or 
impliedly bars such a suit : Jnnjoaa Dasi v. Ptahlad Chat^a 
Ilir Azmnt AH v. Mahmud-Vl-^issa^^K The Talukdhri 
estate of which the plaintiiT is tho owner is impartible and 
inalienable without the sanction of Government under section 31, 
clause 1 of the Gujarat Talukdars' Act, and it descends according 
to tho rule of primogenituTO. It has been held in Himmaiiitxtj v. 

that although the son of n Talukdar is debarred 
from claiming a partition of tho estate in his father’s life-time, 
he may sue for maintenauce out of the estate. See also Ram- 
chandra Sahharan: Tagh v. Sakharam Gopal Supposing 

that tho defendant is a legitimate son, he would be entitled to an 
interest in the estate and so he would bo interested in denying 
tho plaintiff's right being free from his claim to maintenance out 
of the estate. Therefore the present suit clearly falls under 
section 4?, illustration (/) of tho Specific Relief Act. The 
rulings in Riya/i-A^Vwojij/ Singh v. Rally Churn Paffachnrjee^^^ and 
Kathama KatcUar v. boraiinga were not decided under 

section 43 of the Specific Relief Act. They went upon tho old 
Chancery Practice Cases. The law has been altered in thisrespect; 
see Daniel’s Practice, pp. 630, 631. No action or pleading is now 
open to the objection that a mere declaratory judgment order is 
sought thereby and the Court is empowered to make a binding 
declaration of rights whether any consequential relief is or could 
bo claimed or not. The 'power thus given is disci-etionary and 
Yvhether the Court will exercise its discretion depends on tho 
circumstances of the particular case: RlHt v, Duke of Dedfonl*^^ ^ 
West V. Lord Sackvillc^^K 

Under the Judicature Act a suit can be maintained for per* 
petualing testimony. Order 37, Rule 35. No such procedure is 
provided in India nnd so it becomes necessary to file suits of this 

H) (1870) 6 Kens. L, R. 213. W ( 1674 ) L. IL 2 1. A. 83. 

m (1807) 20 AIL re. t') 0675) L. It. 2 1. A. ICP. 

W (1675) 12 OcB. H. a E, t>L W n8«) 1 CL. 401 tt p. 4 W. 

(«) (1677) 2 Bom. 31G. Off») 5 CL. 31*. 
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nature ■while facts are fresh, ^vitnesses are alive and are in a 
position to depose to facts of a recent date as pointed out by the 
Privy Council in C^Audrasan^i v. Mo/iantan^i^^K The decision 
in Tool V. jE’fctw^® is not applicable to the present case. Jn 
that case there was no question relating to a right to an imparti- 
ble estate and the rules and orders relied on in that case ■were 
not similar to section 4-2 of the Specific Relief Act. 

Scott, 0. J. : — The plaintiff claims in this suit a declaration 
that the second defendant is not his son and that he was not born 
to the first defendant and for an injunction restraining the 
defendant 1 from proclaiming to the world that the defendant 2 is 
plaintiffs son and from claiming maintenance for him as 

such SOD. 

The plaintiff is a Talukdar and the first defendant is his wife, 
who alleges that, after leaving the plaintiff^s house, a son was 
born to her who had been begotten by the plaintiff. 

N 0 claim for maintenance has as yet been made on behalf of 
the second defendant He is an infant Jess than two years of 
age and neither he nor anyone on his behalf has set up any 
claim by him as heir to the estate of the plaintiff. The Talukdari 
estate of which the plaintiff is owner descends according to the 
rule of primogeniture, it is impartible and inalienable without 
the consent of Government and it has been held in this Court 
that although the son of a Talukdar is debarred from claiming a 
partition of the estate in his father^s life-time, he may sue for 
maintenance out of the estate, JlimMalainff v. Onajpalafu^^K 

The question which arises at the outset is whether such a suit 
as this will lie. It lias long been established that the general 
power vested in tho Courts in India under the Civil Procedure 
Code to entertain all suits of a civil nature excepting suits of 
which cogniEance is barred by any enactment for the time being 
in force, does not carry with it the general power of makmg 
declarations except in bo far as such power is e.xpressly confei-red 
by statute. 

(»» (lOOC) 80 Bom. 529. ( 2 ) (1D04) Ir, Cep. 1 Cb. 434. 

(2) 0870) IS Bom. H. C. n. Qi. 
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In Kaf^atna ^^afcMar v. Doratinga Tever^^ tho JudicinlOommittoo 
state: — ''They at first conceived that Iho power of tho Courts 
in India to make a merely declaratory decree was admitted to 
rest upon tho 16tl\ section of tho Code of Civil Procedure of 
1859, tho effect of which has been so much discussed. Mr. Doyno, 
however, raised somo question as to that, and suggested tl)at tlio 
power was possessed by tho Courts in the ifofussll, before tho 
Code of Procedure was passed, and had not been taken away 
thereby. No authority which establishes the' first of these 

propositions was cited; and their Lordships cooccivo that if tho 
legislature had intended to continue to those Courts tlio general 
power of making declarations (if they over possessed such n 
power), it would not have iotroduced this clause into the Code of 
Procedure, which, if a limited construction is to bo put upon it, 

clearly implies that any decree made in excess of tho power 
thereby conferred would be objectionable, tho words of tho 
section being:— 'No suit shall be open to an objection on tho 
ground that a merely declaratory decree or order is sought 
thereby, and it shall be lawful for the Civil Courts to make bind- 
ing declarations of right without granting consequential relief.' 
Nor does any Court in India since the passing of tho Code seem 
to have considered that it had tho power of making declaratory 
decrees independently of that clause/’ It was held by their 
Lordships in the case from which the obove quotation is drawn, 
that tho application of section 15 of the Code of Procedure of 
1859 must be governed by the same principles as those upon 
which the Court of Chancery proceeded in exercising tho power 
conferred by 15 and 16 Vic., c. 86, s. 50, with such slight 
modifications as might be required by tho different circumstances 
of India and by the different constitution of the Courts m that 
country, and that a declaratory decree could not be made unless 
there was a right to consequential relief capable of being bad in 
tho same Court; or under special circumstances as to jurisdiction 
in some other Court. 

Thoro CM, we think, bo no doubt that it tbo law as to doclara- 
tory decrees were still governed by section 15 o! Act ol 1850, this 

0) (1.576) L. E. 2 L A. IC9 mt 179, 
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suit would not bo mamtaioablc, bovine regard to the decisions in 
England under 15 and 10 Vic., c. 88, s, 60, and the opinion 
expressed by the Judicial Committee in the case above referred 
to. Tlie law, however, ia now governed by section 42 of tlio 
Specific Eelief Act of 1877, which provides as follows 

“ Any person entitled to any legal character, or to any right 
as to any property, may institute a suit against any person 
denying, or interested to deny his title to such character or right, 
and the Court may in its discretion make therein a declaration 
that be is so entitled, and the plaintiff need not in such suit aslc 
for any further relief. 

Provided that no Court shall make any such declaiation where 
the plaintiff being able to seek further relief than ‘a mere 
declaration of title omits to do so." 

Oil behalf of the defendant, reliance is placed upon a passage 
in the judgment of tho Judicial Committee in Fischer v. Secretary 
of Stale for India in Cot>uciU^^ to tho effect that there can be no 
doubt as to tho origin and purpose of section 42 that it was 
intended to introduce tho provisions ofscction 50 of tho Chancery 
Procedure Act of 1852 (15 and 16 Vic., c. S6) as interpreted by 
the Judicial decisions and that before the Act of 1852 it was not 
the practice of tho Court in ordinary suits'to make a declaration 
of right except as introductory to relief which it proceeded to 
administer. The Judicial Committee however in that case were 
not considering exhaustively tho different cases in which 
declaratory decrees might be passed. 

It is contended on beholf of the plaintiff that he is a person 
entitled to a right to his Talukdori estate free from any claim to 
maintenance by or on behalf of the second defendant, and there- 
fore that the Court may, in its discretion, make a declaration in 
this suit that ho is so entitled. 

There can, wo think, bo no doubt that the assertion which 
has been proved to have been made by the father of the first 
defendant with reference to the paternity of tho second defend- 
ant, may lend to serious consequence.^ from tlm point of view of 


P) (IK>3)r„R,S(5I.A. 27, 
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the plaintiff. It is well known that disputes often arise as to 
tile true paternity of boys who nro put forward as heirs to 
Talukdari estates.'’ ITho provalcnco of such disputes is illustrated 
by the letter of. the Collector of Ahmedabad'of the 9th of 
December 1S97, Exhibit 131 in this case^ where he calls attention 
to the desirability of Talufcdars having their wivxs submitted to 
medical examination, when it Is alleged that they are pregnant. 
It is not that such hoys are often objected to as being bastards 
but ns being supposititious sons of women who have never born 
sons. 

As Q pQ.rticu]nt instance of the evil now under discussion^ we 
may refer to a passage in the judgment of the Judicial Com- 
mitteo in Chanelratangji v. ^dohatisangjt^^^ , whcre_, with refercnco 
to a case of an alleged supposititious child of a Talukdar, their 
Lordships observe The extraordinary length of time which 
was allowed to elapse after tho 14th May 1883, the date upon 
which everything turns, and tlie 12th December 18?4, when tho 
present e>uit was filed, is also a circumstance^vcry adverse to llio 
respondent. During all that interval, with the exception of a 
part of 1893 and 1804, when negotiations for a compromise were 
in progress^ there was never a time at which proper steps might 
not, and ought not, to have been taken to secure a full trial of 
the question in issue; and that question is one which, 'from its 
nature, specially required to be disposed of while the facts were 
fresh.” 

It appears to us that having regard to the really serious nature 
of the question with %Yhich the plaintiff was faced a.s soon as 
the assertion was made that a son, not admitted by him, had been 
born to his wife, his contention as to his right under fioction 42 
of the Specific Kclief Act is perfectly reasonable and wo hold 
that this suit is a suit which fails within c purview of 
section 42. 

The question then arises is whether the Court below in enter- 
taining the suit has exercised a proper discretion in the matter. 

On the one hand, it is extremely desirable that all evidence which 
may b^forthcoming with reference to Ihc birth and paternity of 
01 :0 Hosi. 5:3 tt p. 553. 
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the second defendant should be taken TThile it is still available. 
On the other hand, we have to bear in mind the considerations 
stated as follows by Mr, Justice Joyce in E. Marine Engineering 
Co_, V. Eeeds Forge GoS^^. “ In simple cases, the, mere fact that A 
is supposed to contemplate the bringing of an action against B, or 
that A may have stated that he has grounds for such an action, 
does not entitle B to institute an action against A to have it 
declared that A has not a good cause of action against B, I think 
that is so whether the result depends merely upon questions of 
law or upon facts, as to which there would, or might, be a conflict of 
evidence and a protracted trial. Ordinarily, an intending plaintiff 
may postpone his action as long as he pleases at the risk of 
finding himself ultimately barred by some Statute of Limitations, 
and he may choose his own time for commencing proceedings. 
He is entitled to wait until he has collected the necessary evidence, 
or has made such inquiries as be thinks fit, or has obtained the 
requisite funds, or “what not.'' 


We do not think that in the present suit these considerations 
ate of much force. For it is not the case here that the plaintiff 
is seeking prematurely to force his opponent's* hand ; on the 
contrary the plaintiff’s own hand has been forced by the open 
assertion of a definite claim on behalf of the minor defendant, a 
claim which the plaintiff is entitled to repel now when the 
material evidence is obtainable. To hold that, although the suit 
is maintainable, the Court below wrongly exercised its discretion 
in granting the declaration sought amounts for practical purposes 
to holding that the plaintiff, openly threatened with this serious 
claim, is condemned to inactivity for, it may be, 20 or 30 years, 
leaving it to the claimant to file his suit at such time as most 
assists him in taking the plaintiff at a disadvantage. The 
remarks of the Judicial Committee which we have already quoted 
indicate how prejudicial to the plaintiff's cause such inactivity 
would he, and it is plain that every day during which the 
plaintiff remained quiescent under an adverse claim of this 
character, would strengthen the case against him. 


U) (1906) ICb. 925 iitS20. 
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IVe have not overlooked the fact that the second defendant is 
an infant of very tender years who was represented only by the 
Official Nazir of the Court as his guanlian, and we have considered 
whether it would not be best to reverse the decree under appeal 
and stay the suit with liberty to the plaintiff to apply for its 
removal from the Stiiyed List in the event of the second defendant 
Betting up any elaim based upon the allegation that he is the 
plaintifTs son. But having regard to all the circumstances and 
being of opinion that the lower Court has come to a eorrect 
conclusion upon the question of fact we think that our proper 
course is to affirm the decree. It is no longer the practice to 
stay suits against infants until they have attained full age, as it 
is generally considered that an infanCs ease can be sufficiently 
placed before the Court by a duly constituted guardian. Such a 
guardian wo have here, and though the whole of the case for the 
defence is that which was put forward by the first defendant, 
that is a ciroumstanco of no moment to the present argument. 
From the very nature of the case the claim on behalf of the 
infant had to bo put forward daring his infancy, and the person 
best qualified to put it forward was the first defendant. In reality 
indeed it is as much her claim as his, and the record satisfies us 
that she has supported her pretcusions with all the ovidonee 
procurable in that behalf. The plaintiff, being entitled to bring 
this suit, is entitled on the evidence to the decree made in his 
favour, and his rights are not to be curtailed by reason of the 
fact that the false claim made against him had to bo made while 
the second defendant was yet an infant. Technically the infant 
has been duly represented; substantially his case has been put 
before the Court fully and completely with all, even more than 
all— the evidence which could honestly bo c.alled in aid of it. In 
the interests of justice it is of the highest importance that 
claims of this character should he investigated and decided 
without unnecessary delay, and when the controversy ha, once 
been brought to trial the decision should ordinarily follow in the 
usual course. We do not find in this case sufficient reasons for 
upsetting the decision come to and suspending the whole di-putc 
indefinitely. 
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Much 'reliance has been placed by the defendant's Counsel 
upon the case of Tool v. That, however, was a case in 

which no question • arose as to the riglit of inheritance to an 
impartible and inalienable estate and the words of the Rules and 
Orders relied upon by the Master of the Rolls as indicating that 
no suit for a declaration of bastardy could be maintained, arc 
not identical with the terms of section 42 of the Specific Relief 
Act, 

Wc affirm the decree of the lower Court and dismiss the 
appeal with costs. 

We order the appellant to pay the Court fees which would 
have been paid by him if he had not been permitted to appeal 
as a paujper, 

Decree affirmed- 


0) (loot) Ir. Kcp. 1 Cl). 404. 
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Before Mr. Justice CAandararkar and Mr. Justice Uealon, 

NANABIIAI BAJIBHAI PATEIi (obicinal Difendakt), ArrELLANi, 
c. THE COLLECTOR OP KAIBA akd otueb Legal RErUESEUTATiVES 
OP INAIIDAR PANDURANG SADASIIIV (oaicryAL PLAiNTirp), 

REflPONOEKT.* 

Bombay LandIJevenue CoJc (Bomlaif Act VoflBTD), eeciions 3 {Il)aHfl 3l7f — 
Survey sclllement introduced into Inam villaye—Inamdai 'a name entered as 
JChatedar — Fermanent tenant of the Jnamdar before the eettlemf^'t—Inam^ 
dar's right to enhance rent. 

Section 217 of tbo Bomtay Lnntl Revenue Code (BorQb.^y Act V of 1S7D) is 
nob restricted in its application to rcgisloifld occupants only: it invests “tlio 
holders of all lands " in alienated Tillages with the same ilgtts and impeses 


• Second Appeal No. ISC of lOOo. 
t TliC BKllons ina as follow^ • 

Kcctlon 3 (11)—" holder" or ** landholder ” •igiildcs the person in whom a right tO 
hold land is vested, whether folely oo his own account, or wholly or p.’rtty la trust ■ 
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tifon tlicm the fmhc rosponslbiUtica in respect o! Ho lands in thoir ocenpation 
that occupants in nnaUonated villages have. 

The term "holder" fts defined in clause 11, section 3 of tho Land Revenno 
Code, is svido enough to include even a tenant who has entered into possession 
under an occupant. 

Second appeal from tho decision of L. B. Parckh, Judge of 
the Court of Small Causes at Ahmedahad ■with appellate powers, 
reversing the decree passed by M. N» Choksi, Subordinate Judge 
at Nadiad. 

Suit by an Inamdar to recover cnbanccd rent from his tenant. 

The plaintiff, Pandurang Sadaslnvrao, as Inamdar of the village • 
of Manjipura in the Nadiad Taluka, was the grantee of the 
Royal share of revenue. At his request Government introduced 
survey Bcttlcmcnt into tho village, at which the plaintiff^s Uxamo 
was entered as Khatedav or registered occupant of the lands in 
tlio village, inclusive of the land in dispute. 

Tho defendant was the permanent tenant of the lands in 
dispute and was in possession long before tho survey settlement 
was introduced. Ho used to pay Rs. 45.13-1 every year to the 
plaintiff as tent. 

Tho plaintiff then enhanced tho rent to Rs. 80; but the 
defendant declined to pay and contended that all ho was liable 
to pay was the survey assessment under section 217 of tho 
Bombay Land Revenue Code, 1879. 

The plaintiff filed a suit to recover the enhanced assessment 
from the defendant. The Court of first instance held that the 
plaintiff was not entitled to enhance the rent and dismissed the 
suit. 


f.T oootber persor. or for a cUss cJ persons, or for Ibe pblic ; it ln:laJ,i a 
r^eteil wUh » i>S^t *0 posswsioa. 

introilttcca, nndor ths rroMirns of tie 
liist 8'c7tlon or of nny Uw for lie time being « ferw, into Aa Atlruted Tiilipr. tfcr 
. . ^ pf hnds to nbicli sucli tetUorocal ei’eads shall Ijtc the same ri -l.tj mti 
b ' (reeled by the tamo rcsponslUlUie* in respect cf thr licJi la tWir cerajut oa >■ 
Jcumnls in nual.cnatexi Tir.. 3 ci or tre iffeeted by, auJer iLe proTliicaiof 

thUAct nnJalUl.c proriiions of this Act reV-inj to occapints rrji.tcrtd 
occupant t'c orpUcallc. lo fir « tr.y be, to ll«a. 
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On appeal, the lower Appellate Court hold that the plaintiff 
was entitled to enhance the rent to a ‘reasonable extent. It 
therefore, in recognition of plaintiff^s right to enhance the rent, 
allowed an enhancement of 10 annas and 11 pies. 

The defendant appealed to the High Court. The Inamdar- 
plaintiff having died was' represented by the Collector of Kaira. 

The appeal came up for hearing before a Bench composed of 
Russell and Aston, JJ., when their Lordships delivered the 
following interlocutory judgment on the Sth November 1905. 

Russell, J. : — ^This is a suit by an Inamdar claiming the right 
to enhance the rent of the defendant, who has been held to be a 
permanent tenant. A similar point was lately discussed by this 
High Court in the case oi Jtajya v. Balkriihna Gangadhar^''^. 
The judgment in that case lays down what are the essential 
issues tOjbe decided in a case of this nature. Inasmuch as 
fiodings''ou these issues have not been recorded by the learned 
Judge, it is impossible for this Court to pass any decree in this cose. 

Wo accordingly remand this case to the lower Appellate 
Court for findings on the following issues 

(1) Was the Inam grant of the soil or of the Royal share of 
the revenue ? 

(2) Was the defendant, or any predecessor in title of his, in 
possession of the lands in'suit at or before the date of the grant 
in Inara under which the plaintiff claims ? 

(3) l£ so, was ho in possession at that time as tenant of the 
person to whom the Inam grant* was made, and had he Mirasi 
rights 7 

(4) Is it rent or assessment that is payable ? 

(5) Has the plaintiff the right by virtue of usage or otherwise 
to enhonce as ogainst the defendant ? 

(6) If there is a right to enhance, then to wliat extent can the 
enhancement be made having regard (a) to the usage of the 
locality in respect of land of the same description and tenure and 
(6) what is foir and equitable ? 


0) (1905) 29 Bom. 415. 
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In ftddition wo would ndd a further issue, vis, 

(7) Innsmuclj ns tlie Icfirncd Judge has found that the survey 
settlement has been introduced into this village, what effect, if 
nny, will tljat have, liaving regard to section 217, Land Revenue 
Code, upon tho plaintifi’s alleged right to enhance the defendant’s 
rent or assessment? 

Fresh evidence to bo adduced if necessary. 

Findings to be returned in two months. 

The findings recorded on the issues were as follows !— 

(1) That Iho faaw was the grant of tUo Royal share of revenue. 

(2) In tho negative. 

(3) Kot necessary to decide. 

(i) It is the rent that is payable. 

(B) Tho plaintiff as owner has a right to enhance tho rent as 
against the defendant. 

(6) That the rent can be enhanced to Rs. 46*8*0 only. 

(7) That the introduction of survey settlement in tho villogo 
will have no effect on tho right to enhance the defendant’s rent. 

Tho appeal carao up for disposal before Chandovarkar and 
Heaton, JJ. 

Z. J. Shah for tho appellant: — 

Tho defendant, as permanent tenant, is a holder of tho land 
in dispute (sec section 3, clause 11 of the Bombay Land Revenue 
Code, 1879) ; and as such ho is liable lo pay only Government 
assossmont under section 217 of the Code. The more fact that 
the Inamdar is the registered occupant makes no difference. 
The defendant is fho holder and as such he is entitled to flio 
benefit of section 217. See aUo Surthatiffji v. Karan^K 
' G. S. Hao, Government Pleader, for tho respondent - 

Tho applicability of section 217 is governed by tho expresdon 
•'so far as may be” which it contains. Tho Inamdar is the 

registered occupant, and as such be is the “holder" within the 
PI,aSC0)2Poia.l-R.SS5. 
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meanin" of the section. His tenant — permanent or otherwise — is 
not a holder. If it were not so^ the result would be that a 
registered occupant cannot let out his land on any term he likcs^ 
which is not the case even in a Khalsa village. 

L. A. in reply. 

Chandavahkar, J. The respondent is Inamdar of the 
village in which the land in dispute is situate and brought the 
suit out of which this appeal arises to recover enhanced rent. 
The appellant contested the claim on several grounds, one of 
which, material for the purposes of this appeal and decisive of 
the cascj was that he was entitled to the benefit of section 217 oB 
the Land Revenue Code and liable to pay only the Government 
rate of assessment levied on the land. The lower Appellate 
Court has disallowed that defence on the ground that the 
appellant is not a x'cgistered occupant of tlie land. But section 217 
does not restrict its application to registered occupants only. 
It may be and indeed the lower Court finds that the appellant 
holds the land as a mere tenant under the Inamdar and that the 
latter has also acquired the right of occupancy. But section 217 
invests '‘the holders of all lands" in alienated villages with tho 
same rights and imposes upon them the same responsibilities 
in respect of tho lands in their occupation that occupants in 
unalienated villages have. " Holder/* as defined in clause II of 
section 3 of the Code, i.s wide enough to include even a tenant 
who has entered into possession under an occupant. 

It was urged for tho respondent that by the concluding part 
of section 217 the legislature intended it to apply ‘‘so far as 
may be.” But those words are used of the latter part of the 
section only and do not, when grammatically read, operate to 
limit the plain language of tho first part. 

TJie decree must be reversed and tho plaintiff must bo given a 
declaration that he is entitled to recover from the defendant 
only tho amount of assessment levied under the Land Revenue 
Code. As tho defendant admits the amount claimed, tho claim 
ns to that is also awarded, but this award sball bo without 
prejudice to tho right declared by this decree. Tho respondent 
must pay tho oppcllnnt*s costs throughout. 


Hrxinv, -p citrovcrpv 

^>''rWi(Tuprr.r.t..M,lyofl!.H:.n-fl! *Utr> of the revciiu.. ; 
I 5t (I,f .Ir’Irfi'Innl i* n p-tiniti^nl t^hant tinder llic idnintifTand 
I jU ttlun t!ir- tiirxfy *'tv!r'nnil wnt iiUtmlticcd into this 
'•i!{a"o i^j(. tinoo tvasrntc rt-*1 ns Kli.nteilnr or rcgislcrod 

‘>caipanti)f the lan^U in mil. At that lime however, tis for lon^' 
‘^'forc nnd fince, liit- nelual occupant xvan the tlcfcndnnt or his 
in title, who licM as n permanent tenant. That 
l^ing so, luiw does M-clion 217 «if the Itoiuhxy* Land Ilcvenui; 
^odc <ij>emlc in this ca-^cr In virtue of bcini; n permanent 
tenant, the nclnal occupant nt the date of the acttloment was one 
wlioin A ri;;ht to hold land is vested.*’ Therefore he wa** n 
holder ” within the meaning of that term as used in the Land 
Ilevcnny Cofle. Consequently he “slmll have the same rights 
‘^nd Ixj clb'ctei hy the same rcsponsihililics in respect of the 
lands in jjjs occupation os the occupants in uimlicnatcd villages.” 
Therefore the iJefcmlnnt during tl»c continuance of the settle- 
mont is only ujuUt nn obligation to pay the survey assessment 
and no more. 

The fact that at the time of tlie settlement the luamdars name 
was entered as Khatedar does not seem to mo to ofTect the ques- 
tion. The right to cultivate the land vested in tho tenant and 
that right carried with it a right to hold during the continuance 
of the bctticincnt at no higher rent than the survey assessment, 
as soon as by the will of the Xnamdnr the settlement was intro- 
duced. 

That is sufiicient in my opinion for the decision in the ease 
and therefore it is unnecessary to express any opinion on the 
other interesting point in the case ; viz. whether after the earlier 
iitigatiou evidenced by exhibits G1 and 62 it xvas open to tho 
Courts to find on the evidence that the defendant or his 
predecessor in title was not in possession of the lands in suit, at 
or before the date of the grant in Inain. 

Therefore I agree with the order proposed by my learned 
colleague. 
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i ‘ -1 ■ •’ j* ■ 1 r * •*■ the order* of tJie OoreroTHent 

* ■ s' : . i*. t*.-. • .t^uw. Editioui906.iu.io. 
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